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FBEFACS. 


ADVERTISEMENT TO THE FOURTH EDITION. 

The former Editor, Mr. Gr- A. R. FitzGerald, has been 
reluctantly obliged to relinquish the editorship, and Mr. F. F. 
Liddell (a) has been appointed to succeed him. 

The chief changes in this edition are due to the applica- 
tion of the Criminal Evidence Act, 1898, to courts-martial. 
Rules for that purpose were published early in 1899. 
These have since been incorporated in a new edition of the 
rules, which also makes a few other slight changes in 
court-martial procedure. 

In revising the book the Editor has had the benefit of 
the assistance of Major W. D. Jones, of the 'W^iltshire 
Regiment, and is especially indebted to him in respect of 
the revision of Chapters X and XI and the Appendices to 
the Rules. 

Chapter VI has been revised by Sir C. P. Ilbert, who has 
been aided in the revision by Mr. W. Guy Granet, Barrister- 
at-Law. 

Chapter VII has been rewritten by the • Editor with the 
assistance of Sir John Scott, K.C.M.G., Deputy Judge 
Advocate-General. 

Chapter EX has been revised by Sir Henry Jenkyns, who 
is indebted for valuable suggestions to Mr. Oman, Fellow 
of All Souls College, and Mr. Hassall, Student of Christ 
Church, Oxford. 

In Part HI the Volunteer Acts have been added. A table 
of the contents of the chapters has been added, and the 
index recast in a shorter form. 

Aiigustj 1899. 


ADVERTISEMENT TO THE FIFTH EDITION. 

This edition has been edited by Mr. W. M. Graham- 
Harrison in succession to the late Editor, Mr. F. F. Liddell, 
who I'esigned on being appointed Second Parliamentary 
Counsel. 

The various amendments made in the Army Act since 
1899 (especially the introduction of the punishment of 
detention), and the re-organisation of the stem of com- 
mands imd of the W'’ar Office, have necessitated a new issue 
of the Rules of Procedure (which is embodied in this 
edition), and a considerable number of alterations in other 
parts or the i^Eannal. 


(o) Now Second Parliamentary Counsel. 
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1. The object of the present wotk is to assist officers in acquiring Object or 
information in respect of those brandies of law with which they 
have occasion to deal in the exercise of their military duties. 

3. Officers, as such, are concerned with the following laws Description 


1. Military Law. 

2. The Law Relating to Riot and Insurrection. 

3. The Laws and Customs of War. 


of Ians 
with wh'cli 
office 's liive 
to (leal. 


8. Military law is the law which governs the soldier in peace Description 
and ill war, at home and abroad. At all times and in all places, j'l'miiita-y 
the conduct of officers and soldiers as such is regulated by military 
law. Military law is contained in the Army Act (a), supplemented 
by the Rules of Procedure made under its authority, and by the 
King’s Regulations, and by Amy Orders. The Army Act, which 
now fills the place of the Mutiny Act and Articles of War, is 
brought into operation annually by a separate statute. The Ai’my 
.Act is part of the Statute Law of Eiiglaud, and, with the consider- 
able difference that it is administered'Dy military courts and not by 
•civil judges, is construed in the same manner and carried into effect 
•under the same conditions as to evidence and otherwise, as the 
ordinary criminal law of England (A). It must be recollected 
throughout this work that the statute law referred to is the law 
as enacted by the Parliament of the United Kingdom, while the 
' “common law” is the law which has not been “created or declared 

I by e,xpres 3 enactment, but developed by the Courts from principles 
founded in the ‘custom of the realm,’ or deemed so to be”(c). 

4. There is not in England, as in many foreign countries, a Description 
special law defining the relations between the military and civil rfotm i 
power in cases of riot and insurrection. Troops when called out to insurrec- 
assist the civil power in these cases are under military law as 
soldiers, but they are also as citizens subject to the ordinary civil 
law of England to the same extent as if they were not soldiers. 

Their military cliaracter is superimposed on their civil cliaracter, 
and does not obliterate it (d). The rioters or insurgents are wholly 
under the ordinary civil law, 'and are in no respect subject to 
military law, or to the “ customs of war.” Troops employed against 
armed rioters are, it is true, rendered by the Army Act (e) 
subject to military law as if they were on active service, and the 
rioters were an enemy ; but this enactment j’elates only to the 
government of the troops. The rioters are an enemy only while 


(a) 44 & 45 Viet., c. 58. This Act repealed and re-enacted with some amendment 
the Ai my Discipline and Itegulation Act, 18i9,nhifh had consolidated in one statuto 
the Mutiny Act and Articies of War. The amendments made by the annual Acta 
from 1882 down to 1907 are incorporated with it. 

■ (5) See Army Act, sa. 127, 128, and Hule 73 (B), 

! (c) Sir F. Foliock, in B.icycl, of English Law, rol. III., p. 141, 
id) Sec eh. XII, para. 1 
(e) Army Act, bs. 176 b] and (7}, and 190 (-0). 


A 
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Oh. I. actually resisting, and when foi’ce ceases to be nseil, the rioters, 
— whether prisonei's or otherwise, must be tried or otheiwise dealt 
with according to civil law. The law, then, of riot and insiuTec- 
tion is not necessarily pai-t of the military education of an officer,, 
except in so far as some knowledge of it is useful as a guide for 
his own conduct, when required by his military obligations to- 
assist the civil power. 

Description 5. The laws and customs of war have effect only in the case of 
custom of commander of troops in time of war, and in occupation of 

war. a foreign countiw, or aiy* part thereof, acts in two absolutely distinct 
capacities. Firat, he governs his troops by militaiy law only ; 
secondly, he stands temporarily in the position of goveraor of the 
country or part of the countty' which he occupies. In this latter 
capacity he imposes such laws on the inhabitants as he thinks- 
expedient for securing, on the one hand, the safety of his ai’nn', and, 
on the other, the good government of the district which, by 
reason of his occupation, is for the time being depi’ived of its 
ordinary rulers. 

Tiielr scope 6. The law thus administered by an occupying general to the 
SD 0 jec . has been rightly defined as the will of the conqueror, 

in the sense that the legality or illegality of the laws he imposes 
cannot be determined bj’ any human coui't, and that no a^eal to a. 
court of law lies from his judgment } on the other hand, certain, 
inles, depending in part on the practice of civilised nations and iu 
part on express written agreement between them, have been estab- 
lished, to which officers are bound to conform hi the administration 
of the territory wliich they occupy, and those rules are called the 
laws and customs of war. These laws and customs of war also lay 
down certain regulations (which are binding between belligerents 
partly by virtue of international custom and partly in virtue of I 
written agreements) as to the mode of conducting wai’fare and! 
the necessary intercourse between combatant forces. 

Reasons for 7. The expression “laws and customs of war" has now heen^ 
tem "lawa instead of the expression “ customs of war ” which was! 

nndcnstoms formerly used in this manual, but gives a misleading impression^ 
orwar." of the chaiacter of the rules iu question .at the iwesent day. It is* 
no doubt true that a law, to the mind of an Englishman, conveys 
the idea of a defined and rigid rule, which must be obeyed in all 
circumstances and at all risks, and the infi’action of which involves 
a crime punishable by a legally constituted tribunal. But although 
the “laws and customs of war” consist of rules the enforcement of 
which must vary considerably, according to circumstances, and 
must, iu the case of a military occupation of temtory, be sub- 
oi'dinate to the safety of the occupying annj', the greater bulk 
of the rides in question have, witttiu the hut forty years, been 
reduced into definite shape and expressed in written agreements, 
to which most civilised powers have become parties. Some, however, 
of these rules are still only customs, preserved by military tradition 
and in the works of intennitional jurist?. 

To indicate, therefore, the mixed character of these rules, as 
being in part definite rules based on inleniatioiial agreement and 
in p,art mles net precisely defined and resting only ou inteniational 
junctice, the expression “laws and customs of war” is here 
used (a). 


('0 These Iftws nnd customs of %\arore quite distin:t from the “custom of ■nnr," 
nterrrd to in the oM Mutiny Act nnd Articles of War, in nhich the txpiession 
incsnt the custom of the sert ice. 
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8. Such being the laws and customs wliich this book professes Ch. I« 

to explain, it may be well to state shortly how it deals with these — 
several subject matters. of 

contents of 
book, 

9. This introductory chapter is followed by a chapter giving a Cii.iptersl, 
short history of military law from the time of the Conquest down 

to the passing of the Army Act It is hoped thus to show clearly 
the principles of English law applicable to the government of the 
army, and the steps by which the necessity for a statutoiy power 
to maintain discipline in the army in time of peace led gradually 
to the substitution in time of war of Articles of War, issued under 
the authority of the Mutiny Act, for Articles of War issued under 
the prerogative power of the Crown. 

10. The third, fourth, and fifth chapters are occupied with an chapters 
explanation of the disciplinary provisions of the Army Act, and of iv, V. 
the procedure by which these provisions are enforced. 

11. Military courts follow the law as to the admission and Chapters 
rejection of evidence which is in force in civil courts in England. 

The sixth chapter, therefore, contains a summary of the law of 
evidence as administered in ordinary criminal trials in England. 

The seventh chapter gives a summary of the English criminal law 
so far as it is applicable to members of the army. This chapter is 
necessary, inasmuch as most ordinary civil crimes, when committed 
by persona subject to military law, are cognisable by military 
courts at all times, and all of them are so cognisable when com> 
mitted on active service, or out of His Majesty’s dominions, or iri 
parts of His Majesty’s dominions out of the United Bangdom, and 
at a distance from any competent criminal court. 

13. Military courts and individual officers are, in respect of acts Chapter, 
which are illegal or in excess of their jurisdiction, subject to the 
control of the superior civil courts. The eighth chapter is framed 
with a view of indicating to officers the extent of jurisdiction which, 
they are entitled to exercise, either as members of courts-raartiah 
or individually, and the circumstances and mode in which their acts- 
maybe called in question. It is intituled “Powers of Courts of 
Law in relation to Courts martial and Officers.” 

13. Parts II and III of the Army Act are concerned with Gimpters- 
“Eegulation” in contradistinction to “Discipline,” which forms 

the subject of Part I. These two parts— the one, Part II, relating 
to Enlistment, the other. Part III, relating to Billeting and-Im- 
pressment of carriages— are dealt with in the ninth, tenth, and 
eleventh chapters ; and occasion is taken to give there a sketch of 
the history and constitution of the Forces, with the view of 
assisting officers desirous of studying the subject. 

14. Officers and soldiers have certain privileges in relation to the Chapters 
mode of making their wills, exemption from tolls and serving on 
juries, and otherwise. These are explained in the twelfth chapter. 

The scope and object of the thirteenth and fourteenth clnapters, 
intituled “Summary of- the Law of Riot and Insurrectioh'’ 
and “Laws and Customs of War,” have been already stated at 
sufficient length. These fourteen chapters constitute Part I of the 
work. 

16. Part II consists of the Army Act and Rules of Procedure Army Act 
made under it, which are printed with notes, and ai’e followed by 
the rules for summary punishment, some forms, &c., relating to 
courts-martial, and the Order in Council .relating to. discipline on 
boaid ship. Part HI comprises some miscellaneous enactments, 

(m.l.) a 2 
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IXTRODUCTORT. 


_1, ’ regulations, and forms relating to tlie Army, and the reserve and 
* auxiliary forces, 

Royal 16. Ajs ‘will be seen hereafter, the Eoyal hlariues, ■who formerly, 

Manues. not borne on the books of any of His Majesty’s ships, were 

governed by a Mutiny Act passed for them annually, have now 
been made sul^ect, when not on the books of a King’s ship, to 
the Army Act (a). 

Explanation 17. It -vsTiU ije observed that no mention has been made of 
“martial law” among the branches of law with which this book 
tia! law." deals. The reason for this will now be shortly explained ; but in view 
of the great confusion attaching to the use of the term “ martial 
law,” its proper meaning must as a necessary preliminary be 
precisel}’ ascertained. 

“ Martial Law,” then, in the proper sense of the term, means the 
suspension of ordinarj’^ law and the government of a county or 
p.*irts of it by military tribunals and must be clearly distinguished, 
in the fiist place from “military law,” the nature of which is ex- 
plained above in paragraph (3), and with which it lias sometimes 
been identified (6), and in the second place from that “martial law” 
which forms part of the laws and customs of war. 

Tlie law of most foreign countries recognises an intermediate 
state between war and peace, known by the name of the state of 
siege, under which the ordinary law is suspended for the time 
being by proclamation, and the country is subordinated in whole 
or in part to military authority by proclamation, but such a state 
of things cannot exist under Euglish law, which never |yre-supp6ses j 
the possibility of civil war, aud makes no express provision for such ] 
contiugencies. In short, although in the arbitrary times of oiu’i 
hisloi^' attempts were made to apply military law to the civil , 
popvilation, such attempts have long been recognised to he illegal. ' 
Martial la\y, in the proper sense of the term, can he established 
in the United Kingdom or in a self-governing British Possession 
only by an Act of Parliament or of the local legislature (c). ^ | 

It has, however, been well pointed out (d) that “ the assertion 
that no sucli thing as martial law exists under our system of| 
Government, though perfectly true, will mislead anyone who does 
not attend carefully to the distinction between two utterly different 
;seiises in which the term martial law is used” by modern English 
writers. In time of invasion or rebellion, or in expectation thereof, 
'exceptional powers are often assumed by the Crown, acting usually 
(though by no means necessarily) through its military forces, for 
^he suppression of hostilities or the maintenance of good order 
within its territories (whether the United Kingdom or British 
•possessions); and the expiession “martial law” is sometimes 
employed as a name for tins common law right of the Crown and 
ite servants to repel force by force in the case of invasion, insuri'ec- 
tiou, or riot, and to take such exceptional measures as may be 
necessaiy for the purpose of restoring peace and order (e). 


(ji) Cli. XI, para^. 32-G5, and Army Act, s 17ft. 

(6) Sco Halo, Hist. Com. Law, p. 31, and speech of Lord Alverstone, C. J., in 
llousc of Lord*!, 21th April, 15)02. 

1 ! - » mnde in Ireland hy 39 George III. e. 11 (i) (1799) ; 43 G co. III. 

'?• 1*,' (i®W) ; 3 & 4 William IV. c. 4 (1833). In n British THissession tinder the direct 
ifjii«tiieniit.iont.v of the Crown a proclamation of martial law by the Crown would 
lie as ^cctire ns a Statute in the United Kingdom, 

(rf) picr-v. Law of the Constitution, Cth cd.ip. 2S4. 

It of ti>o right to use force to suppress riot or insurreoticn will bo 

louu’i In cl.. XIII, j'aras. 13 ifj. 
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The intention to exercise such exceptional powera and to talce 
sucli exceptional measures is generally announced by the issue of 
a “proclamation of martial law;” but on the one hand such a 
prochamation is not necessary, as the right to exercise these powers 
depends on the actual circumstances and not on the proclamation ; 
and on tlie other hand, the proclamation of itself in no degree 
suspends the ordinary law, or substitutes any other kind of kw in 
its stead, biSt operates only by way of warning that the Govern- 
ment is about to resort, in a given district, to such forcible 
measures as may be necessary to repel invasion, or suppress insur- 
rection, as the case may be. To obviate any question sis to the 
legality of the measures taken for this purpose (whether or not they 
have been preceded by a proclamation of martial law) it has been 
usual to pass an Imperial or local Act of Indemnity, for the pro- 
tection of those engaged, so far as the steps taken by them have 
been reasonably necessary for the purpose, and carried out in- 
good faith, and for the confirmation of the sentences passed by; 
militar}* courts (a). 

For the purposes of the soldier, it is not necessary to discuss the- 
several questions, of great interest to the lawyer, which have- 
presented themselves for consideration in connection with the- 
exercise of “ martial law ” during the recent war in South Africa ; 
questions such as whether the fact of the oi'dinary court j of law 
being open is conclusive that there is no necessity for having 
recourse to military tribunals, and how far things done under a 
proclamation of martial law can ultimately be examined in the 
civil courts {b). It is only necessary to add that, when a proclama- 
tion of martial law has been issued, auy soldier who takes, in 
accordance with the official instructions laid down for the guidance- 
of those admiuisteriiig martial law’, such measures as he honestly ■ 
thinks to be necessary for carrying to a successful issue the opera-- 
tion of restoring peace and preserving authority, may rely ou any 
question as to the legality of his conduct being subsequently met 
by an Act of Indemnity. 


(a) The above paragraph incorporates the substance of Article IS (“Maifial Law 
in the Ilomc Territory ' ) of the Unndbonk of the Laws and Customs of War, by 
Professor T. 1^. Ilollaiid, K.C., issued in 1001. 

As to Acta of Indemnity, see <e.^ } the case; mentioned in Clodc, Mil. Forces ii. 
pp. and 511; the Cape Colony Indemnity Acts of 1001 and 1000; nnd the- 
Natal indemnity Acts of 1000 and 1901. 

(5) Sec a discussion of these questions by Mr. G. G. Fhilllmnre in Encycl. of 
Englisii Law, vol. xiii., under title “ Martial Law, "and Note .xii. in the Appendix ta 
Dicey, Law of the Constitution; and generally on “maitial law” eh. riil. of the.- 
same work. 
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CHAPTER II. 

niSTOEY OF MILITAEY LAW. 

nefiniiior! 1. law, as distinguished from CSvil law, is the law 

I f^ihtary to and administered by militarj' courts, and concerns itself 

‘ with the trial and punishment of oifences committed -by officers, 
soldiers, and other persona {e.g. sutlers and camp followers) who 
arc from circumstances subjected, for the time being, to the same 
law as soldiers. Tliis definition is to a great extent arbitrary, the 
term “ military law ” bein^ frequentlj' used in a wider sense, to 
include not only the disciplmarj', but also the administi’alive law of 
the army, as, for instance, the law of enlistment and billeting. In 
this chapter, however, the term is used only in the restrictive sense 
above mentioned. 

■OW«t i>[ 2. The object of military law is to maintain discipline among the 

troops and other persons forming part of or following an army. 
To effect this object, acts and omissions which are mere breaches 
of contract in civil life— c.^., desertion or disobedience to orders— 
must, if committed by soldiers, even in time of peace, be made 
oflencc-s, with penalties attached to them ; while, on active service, 
any act or omission which impairs the efficiency' of a man in his 
character of a soldier must be punished with severity. ■ 

Miiitaiy 3. In the early periods of our history military' law existed only 
limps co^- in time of actual war. When war broke out troops were raised as 
fiisted of occasion required, and ordinances for their government, or, as they 
Wariraued afterwards called. Articles of War, were issued by the Crown, 
vhpnvar .with the advice of the Constable, or of the Peers, and other ex- 
ijToke out. perienced persons ; or were enacted by the Commander-in-Chief in 

I mrsuance of an authority for that purpose given in his commission 
rom the Crown (a). These Ordinances or Articles, however, re- 
mained in force only during the service of the troops for whose 
goveniment they were issued, and ceased to operate on the con- 
dusion of peace. Military’ law, in time of peace, did not come into 
existence till the passing of the first Mutiny Act in 1689. 

4. The system of governing troops on active service by Articles 
i'roops*Jn iss\ied under the prerorative power of the Crown, whether 

timpof intr issued by the King himself or by' the Commander- in-Cliief or other 
orwarl*^'^* officers holding commissions from the Crown, continued from the 
time of the Conquest till long after the passing of annual Mutiny 
Acts(i), and did not actually cease till the prerogative power of 
issuing such Articles was superseded, in 1803, by' a corresponding 
statutory power (c). 

Account of 6. Numerous copies of these Articles are in existence, made on 
Articles of occasions of the various wars, both foreign and domestic, in 
^lar. which England was from time to time involved. The earliest 
complete code seems to have been tlie “ Statutes, Ordinances, and 
Customs” of Eicliard II, issued by' him to his army' in the ninth 
year of his reim (1385), and probably on the occasion of the war 
with Fi-ance(c^, Tliese are followed by the statutes of Henry V 
made by him during his conquest of France (c). Domestic dis- 
sensions gave occasion for tie orders, for the English aimiy 
promulgated by Henry VII, before the battle of Stoke (/); and 

(n) Gro5P, Mil. Antiquities, ll, p, 58. See Ci.inniisaiou m Itymer's f cederr.. 

(fi) See Banns v. Kepjxl, 2 Wilson's Hep. 314. 

(f) See Mutiny Act of 1803(43 Geo, III. c. 20). 

(tf) See copy printed in Grose, Mil. Antiquities, il. pp. (M si srq. 

(c) Grose, Mil. Antlquitic.s, ii. p. 69, (/) Grose, Mil. Antiquities, ii. p. 70. 
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Eurli! Articles oj ITu)*. 

in fclie Great Rebellion the lung and the Parliamentary leaders ch. II. 
alike governed their troops by Articles of War. On the side of — 
the Ciwn, Articles or Ordinances of War, as they were then 
•called, were established by the Earl of Northumbeiiaiid, in 
16 19, for the regiilation of the army of Charles I ; whilst, in 
1642, Lord Essex, the leader of the Parliamentary forces, under 
authority given by an m'dinance of the Lords and Commons, put 
forth Articles of War almost in the same language as the llojal 
Articles of War(ff). Articles of War were also issued by Charles 
II in 1666, when the first Dutch war was declared, and in 1672, 
mpon the outbreak of the secoml Dutch war ; and by James II in 
1685, on the occasion of Monmouth’s rebellion (/»\ 

6 . The earlier Articles were of excessive severity, inflicting death Severity ot 
•or loss of limb for almost every crime. Gradually, however, they 
assumed somewhat the shape which they bore in modern times, 

and the Ordinances or Articles of War issued by Charles 11 in 1672 
formed the groundwork of the Articles of War issued in 1878, 
which were consolidated with the Mutiny Act in the Army 
Discipline and fiegulation Act of 1879, now replaced by the Army 
Act (c). 

7. Attempts were made from time to time, especially during illegal 
the despotic reigns of the Tudors, to enforce military law under the 
prerogative of the Crown in time of peace ; but no countenance miiitarv 
ivas afforded to such attempts by the law of England ; and com- law in time 
auissions for the execution of military law in time of peace issued 

by diaries I in 1625 and the following years gave rise to the 
declaration in 1028, contained in the Petition of Eight (3 Cha, I, c. 1), 
that such an exercise of the prerogative was contrary to law(rf). 

The law’ having been thus declared, the question of the legality of 
the Articles of War issued in 1639 came under the notice of the 
Council Board in July, 1640, and the lawyers and judges were all 
■of opinion that martial laiv could not be executed in England “but 
when an enemy is really near to an array of the King’s ” (e). So, 

4 igam, it w’as stated in Parliament by Mr. Secretary Coventry 
that the articles of 1672 wmre only to be executed abroad (/), and 
the operation of the Articles of 1685 was limited to the duration 
of Monmouth’s rebellion (< 7 ). In short, the only direct assistance 
in the enforcement of military discipline given by the law before 
the passing of the first Mutiny Act was afforded by certain 
statutes enforceable before civil and not before military tribunals, 
which made desertion punishable as a felony ( h). 


(a) Sec these Articles set out in Clode, Mil. Forces, i. App. vi. and vill. 

(4) Clode, Mil. and Martial Law, pp. fl-ifl. As to Articles of War by Will. III. 
see Clode, Mil. Forces, I. p. .103 : and by Anne, 2 & 3 Anne, c. 20. 

(c) A coTipirison of the ancient witii the mare modern Articles of War will show 
liow slight .are the clinnges whicli have been made in military^ law dtirimj a series 
•of years. It is easy to trace in tlie Articles of Kichard II. the germ of tlic Articles 
of 'l8(8, and having regard to the changes in custom and manners, the ditfereiice in 
•the character of tlie regulations is les* than might have heen espected, 

(tf) See e.\tract from the Petition of Ifigtit printed below, p 0'3. 

(e) Clode, Mil. Fo-ce®, i. p. 23, end App. vil. (/) Cobtett’s Pari, llists, iv. 619. 
tc) Clode, Mil. Forces, i. p. 79, and App. xxiv. 

(A) 18 Henry VI. c. 19 (14391, made it a felon.v.for a soldier to leave his captain and 
•t.Iie King’s service witliout licence. 7 Henry VII. c. 1 (1490). repeated by 3 Henry 
VIII. e. a (1511), provided that if a soldier imntediately retained by theKingdeiavted 
•out of the King's service wltlioiit licence of his captain, it should be deemed to 
Tie felony. See The Caie of Soldiers, Coke's lleporta, part vi. p. 27 (13 Eliz.), whicli 
■decided tliat tlie first Act was obsolete, but that the second and t hirJ were perpetual. 
See p. 154, note (e) ; see also 2*3 Edward VI. c. 2 (revived by 4 & 5 Plill. it Mar. 
•c. 3), whicli imposed punishments on soldiers fumisbed at the cost of others, for 
making away wltli their liorses, and mode their departure from service witliout 
Hieeiice punishable as felony, -and provided also for the punishment of oflicers impro- 
perly discharging soldiers. 
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Ch. II. 
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8. Tlie origin of later military courts is to be found in the Court 
of Cliivahy, the or^nary judges of -wlncli were the Constable, or 
Lord Higli Constable, who was originally the King’s General ; and 
the Marshal, or Earl Marshal, whose duty it was to marshal the- 
army, and to ascertain whether the persons liable to seri'e the* 
King in his wars fulfilled their services (a). 

9. The Court of Chivalry' formed part of the Cw'ia ^egis, or 
Supreme Comt established in England by 'William the Conqueror. 
Tlie Curia Itegis was a Court in a double sense : first, in the sense 
of being composed of the great officers of State ; and secondly, in . 
the sense of being a judicial body, as each of .the great officers had 
judicial authority over the officers and persons belonging to or 
having dealings with his department. In this division of jurisdic- 
tion the Constable or Conies Stabuli^ or Master of the Horse, (to 
me the modem designation) was Commander-in-Cliief of the amiy,. 
and had allotted to him the army, and all persons and matteis 
connected therewith : while he and the Mai'shal together consti- 
tuted tlie Court of Chivalry which exercised both civil andcriminrl 
jurisdiction (/>). 

10. Its civil jurisdiction was tliat of a court of honour, and 
consisted in redressing injuries of honour, and coiTecting encroach- 
ments in matters of coat armour, precedency, and other distinctiona 
of families. It also exercised jurisdiction in respect of contraits 
connected with war out of the realm, and in this respect gradually 
infringed on the jurisdiction of the ordinary courts, until such 
infringements were restrained, and the powers of the court were; 
defined, by two Acts passed in the reign of Eichard II. The first 
of these (8 Eich. II. c. 5, 1384) enacted, " that all pleas and suits 
touching the common law of the land, and which ought to be 
examined and discussed by the common law, shall not hereafter be 
by any means drawn or liolden before tlie Constable and Marshal,, 
but that the court of the said Constable and Marshal shall have 
that which belongeth to the said court;” while the second 
(13 Eich. II. stat. I, c. 2, 1389} declared the jurisdiction of the 
court to consist in the “ cognizance of contracts touching deeds of 
arms, and of war out of the realm, and also of things that touch 
aims or war withiu the realm which cannot be determined nor 
discussed by the common law, with other usages and customs to 
the same matters pertaining.” 

11. The criminal jurisdiction of the Court, except in time of 
war, was confined to the punishment of murder and other ch’il 
crimes committed by Englishmen in foreign lands (c). In time of 
war, however, its jurisdiction was extended, and the court, -whicli 
was more usually called the Court of the Constable, acquired 
somewhat of the character of a permanent court-martial, as it 
followed the inarch of the aimy, and punished summarily, and 
in accordance with the Articles of War for the time being in force, 
all offences committed hy the troops. 

12. Such being the jurisdiction of the Court, it is obvious that it 
must from time to time Ijave been necessary, as, for instance, in case 


fa) Sre nn nremint of tlie dut!e<i of the ConBtalile and Marshal, in SluLbs, Const it. 
Hilt, of England, i. p. 33“, notes IAS. See also Grose, Mil. Antiquities, i. 
ch. T. 


(t) See ni to the jiiriidiclicn of the Cruitcf Chivalry, Cole, ] Irrt, "-IJ ; 4 Ins*. 
127 ; Enc. Abr. 5th edn., li. p. 141 ; Hale, Hist. Com. Li.w, p.40; Utmyn’s Diceit. 
iii. p. .‘*31 : Christian’s Hlackstonc, h*. p. £67. ° 

(r) The Court teems to have Infringed on the jurisdiction of tl e ordinary ciimlnni 
ccirts ns well as on that of the ordinary civil courts, and such infrinctmLiil was 
rtilralnedly statute in 1398 (iHeiirvlV.e. 14). 
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of simultaneous military operations in different quarter, to provide Ch. II. 
for its exercise at different places at the same time, and conse- — 
quently by different persons ; and accordingly we occasionally find 
several Constables and Marshals holding oflSce and exercising 
jurisdiction at the same time. It is not quite clear whether the 
several Constables and Marshals from time to time appointed 
exercised judicial functions in the administration of military law 
merely by virtue of their offices, or by viilue of special commissions 
from the Crown. Probably the power to administer such law 
was chiefly conferred by commissions (a), and the administration of 
military law was thus less .affected than would otherwise have been 
the case by the extinction of the office of High Constable, as a 
permanent office, in the 13th year of the reign of Henry Vllf 
U521). 

18. In that year the office, which had in accordance with the Extinction 
geneival tendency of the great offices of State in early times, become 
hereditary in the family of the Bohuns, Earls of Hereford and Constaiie. 
Essex, was forfeited to the Crown on the attainder .and execution 
of Edw.ard, Duke of Buckingham, the then High Constable, and 
since that time a High Constable lias never been appointed perma- 
nently, but only on occasions of coi’omitions and like ceremonies (b). 

The office of E.arl Marshal, on the other hand, long continued to 
be held only by ‘griint from the Crown, and did not become 
hereditary till the 25th ye.ar of the reign of Henry VlIT, when it 
was granted to Thomas Howard, Duke of Norfolk, and liis heirs 
male, in which line it still continues. 

14. This clninge seriously affected the ordinary jurisdiction of 

the Court of Chivalry (c ) ; but does not seem to have materially military 
affected the administration of military law, which was subsequently 
provided for (as had probably been the c.ase before the extinction Sjmmls' 
of the office of High Constable), bjr commissions from the Crown, sions. 
or by clauses inserted in the commissions of the Commanders-in- 
Ciiief authorising them to enact ordinances for the government of 
the army under tlieir command, and to sit in judgment themselves, 
or appoint deputies for that purpose (tf). These deputies consisted Councils of 
of officers, and out of their sittings there gradually arose a new 
form of military tribunal, under the denomination of a Court or 
Council of War, which sat at stated times under an officer of a 
certain rank, who was styled the President. 

15. The transition from a Council of War to Courts-Martial in 
their present form was a matter more of name than of substance. ‘ 


(a) Hale snys (Hitt. Com. Law, p. 4(i), “TIio Military' Court held before the 
Constable ami Marshal anilcntly, as the Jndictf Ordimrix in tliis case, or otiienrisc 
before tlie King's Commissioners of that jurisdiction ns Judices dflegaU.” See also 
1 ac, Abr., ii. p. 1S2; and as to tiie appointment of Constables and Alnrslmls, Grose, 
Mil. Antiquities, i. pp. 191 and 192. Itymcr's Foedera, annis 1399, 1400, and 
tlsetrlieip. 

(i) Coke, 1 1nst., 74b ; 4 Inst. 127. Grose, Mil. Antiquities, i. p. 190. 

(c) fee Coke, t Inst,, by Hargiave and Itutler, 74b, note(l). Tlie Earl Marshal 
nndouhtcdly exercised tlie civil jurisdiction of the Conit of Cliivalry for a long 
time lifter the e.\tinguisbment of tiic permanent office of the Constable. See as to 
tlie jurisdiction of tlie Eatl Mnrslial's Court, a letter to Sir Jolm Somers, Attorney- 
General, from Jtobert Tlot, LL.D., llearne's Curious Discourses, ii. p. 2o0. See also 
the case of Oldis r. iJomville, Sliower’s Cases in Parliament, p. 6S. The last com- 
mission to the High Coiistalile to act as a criminal judge was issued by Chailes I. 
in 1()31, upon an appeal of treason brouglit by Donald, Lord Kae, against David 
Itanisay, Esq., fur ticasonable words and purposes, la this Court tlie accused was 
entitled to wager of battle ; but i n further reflection tlie King withdrew Ida com- 
mission and tlie duel was never fought. See Thomson, Mil. Foices of Great Britain 
and Ireland, pp. 38, 39. The Court of Chivaliy has never been abolislied by law. 
In consequence of an appeal of death in 1818, the wager of battle was shoitly after 
abodslied by law. Amjord v. Thornton, I Barn, and Aid. p. 403. 

(d) Grose, Mil. Antiquities, ii. p. 00, et leq. 
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standing 
army. 


Ok. H. Tlic exact time at wliich courts-martial under that name be^n to 
be held is not ascertained, but they are mentioned witli the distinc- 
tion of general and regimental courts-martial in the Articles of 
War issued on the outbreak of the Dutch War, in 1672, by Prince 
Eupert, as Commander-iu-C3iief, under the authoritj” of a commis- 
sion from Cliarles TI (o). There was this difference between the 
earlier courts-martial and the military courts-martial of the present 
day, that in the eiirlier courts the general or governor of the 
garrison who convened the conrt ordinarily sat as President, and 
that the power of the Court was plenary, and their sentences were 
carried into execution without the confirmation required under 
the present law. 

codei^ime Before the establisliment of a standing army no necessity 
of peace existed for a military code in time of peace ; but when, after the 
necessi^ Eestoration in 1660, such a force was established, the necessity of 
by estai> special powers for the maintenance of discipline began to be felt, 
lishtnentof The gixjwtli of the army was, however, always regarded with 
jealousy, and Parliament was therefore unwilling to confer such 
powers on the Crown until it became absolutely necessary to do 
so. The small number of men forming the garrisons maintained 
before the Eebellion, and the armies of Charles II and James II, 
were tolerated rather than sanctioned by Parliament, and were 
therefore governed without such powers, and inther asthe retainers 
of a great man than as an army. For though in 1662 Cliarles II 
issued Articles for the government of his guards and garrisons, 
offences involving the penalty of death were expressly reserved for 
trial by the known Laws of the land, or by special commission under 
the Great Seal by the advice of the judges and lawyers. Again, 
the Articles issued by James II in 1686, which provided for the 
punishment of offences by courts-martial, expressly prohibited the 
infliction of any punishment amounting to loss of life or limb in 
time of peace (/^). Discipline, therefore, was njiturally lax ; and 
when on the accession of ‘William and Maiy' the maintenance of 
the army was sanctioned by Parliament, the loose discipline and 
geneial disaffection prevalent among the troops led to special 
powers being granted for their coercion. 

17. On the 1st March, 1689, in a debate in the House of Commons 
tirst Mutiny on a message from William and Mary, suggesting the suspension 
of the Habeas Corpus Act, the necessity was urged of a measure for 
the regulation of the army (c), and on the 13th le.ave was given to 
bring in a Bill to punish mutineers and deserters from the army 
for a limited time, and a committee was appointed to prepare it (rf). 
Almost at the same time 800 men enlisted by .lames II, who had 
been ordered by William to embark for Holland, mutinied at 
Ipswich, and marched northward, declaring that James was their 
king, and that they would live and die by him ; and this danger, 
which was reported to both Houses on the 16th March (c), 
doubtless facilitated the passing of the Bill, which was intro- 
duced into the House of Commons on the 18th, and having passed 
through all its stages b}’ the 28th, was passed by the House of 
Lords on the same day, and received the Eoyal Assent on the 3rd 
April (/■). 


(a) Sec Code printed in ISOd by the Iloy.M Ccnimisslon on Itecniitlnc the Arrav, 
Pari. Papers, IStj", Art. p. 241. 

{(} Memomndum bv Sfr. C'ode. 

(e) Cobbetfs Pari. Hist,, v. pp, I.S4. IKi. (d) lO Comm. Joum. 47. 

<r) Coblictt's PnrI. Hist., v. pp. 12P-1S2. 

if) 10 Comm. Joum., 49, .12, 53, 01, 07, C9 ; 15 Lord's Jonm. 164, 16.5. 
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18. This Billj-wliicli is known as the firet Mutiny Act (1 Will. Ch. IT. 
& Mary, c. 5), was prefaced by a preamble declaring the necessity 

for and the objects of the Act in terms which were repeated spope of"” 
without substantial alteration in each subsequent hlutiny Act Mutiny 
until the year 1878, and have now been transferred to the pre- 
amble of the annual Act bringing the Army Act into force (a). 

Mutiny and desertion when committed by persons in their Majesties’ 
service in the array were made punishable by death or such other 
punishment as by a court-martial should be inflicted. Power 
was given to their Majesties or the general of their army to grant 
commissions for summoning courte-martial for punishing such 
uffences, and it was further provided that the Act should not 
extend to the Militia, and should not exempt any oflflcer or soldier 
from the ordinary process of law. The duration of the Act was 
limited to seven months, from the 12th April, 1689, to the 10th 
November in the same year. 

19. On the 19th October, 1689, Parliament reassembled, and a sppond 
second Mutiny Act (1 Will. & Mary, sess. 2, c. 4) was passed Mutiny Act. 
during the session, which received the Royal Assent on the 23rd 
December, and was ordered to come into force on the 20th, so that 

an interval of more than a month occurred between the lapse of 
the first and the coming into force of the second Act (It). 

20. Successive Mutiny Acts, with the exception of certain short Sucoefsion 
intervals, were subsequently passed annually from the year 1690 

to the year 1878 (c). isrs. 

21. To indicate in detail the changes which took place in the rn ii ds in 
various Mutiny Acts from the first in 1689 to the termination of 

the series in 1879, on the passing of the Anny Discipline and obsenation. 
Regulation Act, would be out of place in the present work ; but 
it may be useful to point out the various periods, so to speak, in 
military legislation, and the principal changes which took place 
from time to time, until military law assumed the form which it 
bears in the Army Act. 

22. The first period lasted till 1712. During this period the From i689 
Mutiny Acts did not extend to the dominions of the Crown 
abroad (d), and the principal oifences punishable under them were 
mutiny and desertion ; but no diflaculty was felt from the narrow 
extent of the statutory provisions, inasmuch as the nation was at 

war during almost the whole period, and the main body of the army 
■was in consequence on active seiwice, and was governed by Articles 
of War issued by the Crown in pursuance of the prerogative. 


(a) This preamble emphatically states : (1) That the raising nr keeping a staiuling 
army within the United Kingdom in time of peact, unless it witli the consent of 
Pail'inment, is against law. (2) That no man can be fore-judged of life or limb, or 
subjected in peace to any kind ol punishment within this realm by martial law, or 
in any other manner than ly the judgment of his peers, and according to the 

I known and established laws ot the realm. See the text of the Army (Annual) Act, 
infra, p. 257. 

(d) Copies of tiie Mutiny Acts to the end rf the reign of Anne will lie found in the 
Record Edition of the Sta'tuies. A copy of the first Mutiny Act u ill also be found 
in Clode, Militaiy and Martial Law, Appendix A, p. 1S2 ; Mil. Forces, i. p. J99 ; 
also in Grose, Mil. Antiquities, ii. p. 78. 

. (c) The Mutiny Act of 1690 expired on the 20th December, 1691, and the next 
Act passed on the I4th Maroli, 1692, but it was ordered to be in force from the lutli 
of that month The Act of 1694 expired on tne 1st March, 1695, but uas continued 
in force from the 10th April, 1693, to the lotli April, 1696, by an Act passed on the 
22nd April, and haring therefore a retrospective opcmtioii. Again, tliere n ns a lapse 
from tile lOth April, 1698, to the 20tli Pcbruaiy, 1702, Grose, i, p. 64; and tlie 
Itccord Edition of the Statutes. See also table in Clode, Mil. Forces, i. pp. 889*891. 
The authorities for the statements ns to the Mutiny Acts are an analysis of these 
Acts prepared by Mr W. L. Selfe {now Judge Selfe), of Lincoln's Inn, and a 
memorandum by Mr. Clode on the Articles of War and Mutiny Acts. 

(rf) The Act aras extended to Ireland in 17o2 (13 & 11 Will. 111. c. 2), and to 
Scotland in 1707 (7 Anne, e. 4). 
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Cfh. II. 23. Prom 1698 to 1702 the nation was at peace, and the Mutiny 
— : Act was allowed to drop. The greater part of the army was- 

w'lfunyAct disbanded at the same time, and tliougli the King \ras allowed 
irom i6sts by statute (10 Will. Ill, c. 1) to maintain 7,000 troops in England. 
Hmeof*" 12,000 in Ireland, no special powers were confeixed upon hinii . 
peace. for their government. 

Eenetralof 24. On the renewal of hostilities in 1702, the Mutiny Act was 
Act ini 1 02. reyived, and extended to Ireland ; and in the next year clauses 
were added for the better enforcement of discipline abroad, which 
provided that certain offences committed abroad should be triable 
in England as treason or felony. These clauses, however, were- 
accompanied bj' a proviso saving the power of the Crown to make 
Aa*ticles of War and constitute courts-martial and inflict penalties 
by sentence or judgpnent of the same beyond the seas in time 
of war, and by a clause empoweinng the (Drown to grant com- 
missions for holding courts-martial within the realm, by which 
peirsons committing crimes out of the realm against the Articles 
of War, and not tried by coiu'ts-martial before fteir return, might 
be tried and punished according to the Articles of War (a). 

Tower to 26. On the conclusion of the Peace of Utrecht in 1712, the 
Artides of Mutiny Act was again allowed to expire, and was replaced by an 
War bind- Act “ifor better regulating the forces to be maintained in Her 
araiviii*^ Majesty’s service,” by whimi mutiny, desertion, and certain other 
time of offences were made ]junishable by such punishments as a court- 
peacewhen martial should adjudge, not extending to life or limb; power 
Mncdom, ^«ng at the same time given to inflict by sentence of court-martial 
conferral’ corporal fiunishment not extending to life or limb, on soldiera for 
iScuf 1712 . ^“oralities, misbehaviour, or neglect of duty. The opeiation of 
this Act was restricted to Great Britain and'lreland ; but at the- 
same time the dilBBculty was felt of maintaining discipline amon^t 
the tmops in the colonies and elsewhere out of the kingdom, as the- 
prerogative power of governing such troops by Articles of War 
had been suspended by the conclusion of peace. A statutory 
power was therefoi'e given to the Crown to make Articles of War 
and constitute courts-martial in any of Her Majesty’s dominions 
beyond tlie seas, or elsewhere beyond the seas, “ in such manner 
as might have been done by Her Majesty’s authority beyond the- 
seas in time of war” (6). 

extended b breaking out of the rebellion in 1715, difficulties 

MuTiiiy Act &fose in maintaining discipline among the troops serving in the 
of 1715. kingdom. For though troops sertnng elsewhere in the dominions. 

of the Crown might be dealt with under statutory Articles of War,, 
which could impose death for the most serious military offences, 
the troops in the kingdom were under a different law. The then 
existing Mutiny Act (c), by imposing a punishment for the most 
serious military* offences, had superseded the prerogative power of 
making Articles of War in respect of those offences, though com- 
mitted by troops engaged in war by reason of the rebellion, but 
as the punishment under the Act was not to extend to life or 
limb, it was insufficient to maintain discipline. Accordingly an Act- 
was passed in 1715(d), reimposing the punishment of death for 
mutiny, desertion, and the otlence now known as fraudulent enlist- 
ment, in Great Britain and Ireland, and conferring on the Oown 

(fl) 13 i 14 AVill. m. c. 2 ; 1 Ann. rtat. 2, c. 20 {c. 16 fii Ruffliead). 

{*1 1? Ann. c. 1.1. ill the Record Edition of tlic Statutes (c 12 In Itughead). 

(l-) 1 Geo. I. Sint. 2, c. .1. 

(d) 1 Geo. I. stat. 2, c. P. 
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niSTOUT OF MILITARY LAW. 


Oh. II. case referred to, as to wliether the Mutiny Act and statutory 
— Articles extended to the army when engaged in war in foreign 
countries. 

Extension 81 , Li 1803, hy 43 Geo, III, c. 20, the great change was made of 
extending the Mutiny Act and the statutory Articles of War to 
rtatutory the army whether within or without the dominions of the Grown. 
Articles to rpj^jg alteration also was made on the occasion of a peace — the Peace 
co^n^ies in of Amieus— and was made, as appears from the Preamble to the 
1803. in order to provide for the government of the troops engaged 

iu the late war who had not yet been brought home, and who 
could no longer be governed by prerogative Articles, the power of 
making such Articles having been suspsuded on the conclusion of 


Prerogative 

Articles 

finally 

sapersefied. 


Army Disci 
^ine and 
Regulation 
Act, 1870. 


Army Act, 
18S1. 


Annual 

AcU. 


peace. 

32. On the resumption of hostilities, the Act and statutory 
Articles might have been again restricted in their operation to 
the dominions of the Crown, and the troops engaged in foreign 
war might have been left to be governed as before by prerogative 
Articles. This course, however, was not adopted, but the Act 
and statutory Articles were applied in 1813 towards the close of 
the Peninsular War to the troops without as well as to those 
within the dominions of the Crown (a) ; and the prerogative 
power of making Articles of War in time of war was thus finally 
superseded by a statutory power. The law as then settled has 
been continued ever since, and the arm}', both in peace and war, 
was governed by the htutiny Act and statutory Articles until 
the year 1879. 

33. Tliis brings us to the Army Discipline and Hegulation Act, 

1879. The inconvenience of having a military code contained partly 
in an Act of Parliament and partly in Articles of War made under 
and deriving validity from that Act had long been felt, and led 
at length to the consolidation of the provisions of the Mutiny Act 
and Articles of War in one statute. • 

. 84. Two years later the Army Discipline and Regulation Act, 

1879, was repealed, and re-enacted with some amendment in the 
Army Act of 1881. 

Thus has been accomplished, after the lapse of more than a 
century, a wish expressed by Mr. Justice Blackstone in his 
( 'ommentaries, “ That it might be thought worthy the wisdom of 

Parliament to ascertain the limits of military subjection, and 
“ to enact express Articles for the government of the army ” (6). 

35. Tlie Army Act luis of itself no force, but requires to' be 
brought into operation annually by another Act of Parliament, 
thus securing the constitutional principle of the control of Parlia- 
ment over the discipline requisite for the government of the army, (c) 
These annual Acts afford opportunities of amending the Army Act 
of which considerable use has been made. 


(fl) 53 Geo. III. c. 17, s. 148. 

(5) Christian's DIackttonp, i. p. 41.^. 

(c) See Array Act, s. 2 ; the preamble and first three sections of tlie annual Act 
are always in tlie same form, except that in 1907 the date on which the Army Act 
expires iu certain places abroad was alteiecl ; see infra, p. 257, > 



CHAPTER III. 


OFFENCES AND SCALE OP PUNISHMENTS. 

1. Part 1 of the Army Act classifies under various heads the Classific»- 
military ofTences formerly contained in the Mutiny Act and 
Articles of War. It includes all the offences for which officers ^cnces^ 
or soldiers -in their military capacity are punishable by a court- 
martial, with the exception of those relating to taking money for 
commissions {a), 

2. The principle adopted in classifying the strictly military Principle 
offences is that of grouping together offences of a similar character, 

and ranging the various groups as between themselves in a manner 
intended to impress the soldier with their relative military im- 
portance. For example, the Act begins with' Offences in respect of 
Military Service (ss. 4-6), and these are followed by the heading 
Mutiny and. 1‘iisubordmation (ss. 7-11), by way of showing that 
gross misbehaviour in the field, mutiny, and insubordination rank 
first among military offences. The ahove heidings are followed 
by—. 

Desertion, Fratidtilent enlistment, and Absence without leave 
(ss, 12-15) ; 

Disgraceful conduct (ss. 16-18) ; 

Drunkenness (s, 19) ; 

Offences in relation to Persons in Custody (ss. 20-22) ; 

Offences in relation to Property (ss. 23, 24) ; 

Offences in relation to False Doeummts and Statements {s&. 25-27) ; 

Offences in relation to Couiis-martial (ss. 28, 29) ; • 

Offences in relation to Billeting (s. 30) ; 

Offences in relation to Impressment of Carriages (s. 31) ; 

Offences in relation to Enlistment (ss. 32-34).j 

Miscellaneous Military Offences (ss. 35-40) j 
Lastly come Offences punishable by ordinary Law (s. 41) of which 
the most sei’ious are only triable by courte-martial under certam 
circumstances and subject to certain restrictions (5). 

3. For the most part the military offences are laid down by the offencet 
Aimy Act in the same, or nearly the same, language as that of the dealt with 
former Mutiny Acts and Articles of War. Tliose which from their 
importance or comparative frequency require a more detailed 
notice than othera, are dealt with in this chapter ; the rest are 
explained, so far as necessar)', in notes to the Act. 

4. Mutiny and Insubordination.— The term “mutiny” implies Definition- 
collective insubordination, or a combination of two or more pemons of 

to resist or to induce others to resist lawful military authority. 

A man cannot be charged generally with mutiny, or with an act 
of mutiny, but only witli some one or more of the specific offences 
kid dovTi in s. 7. If he has not brought himself within the terms 
of that section, his offence, however much it may tend towards 
mutiny, must be dealt with as insubordination, under s. 8 or s. 9, 
which afford ample powers for the purpose. Thus, where there is 


(а) Army Act. •!. 155. 

(б) See cli. VII. 
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IG OFFESCES AlTD SCALE OF PUNISHMENTS. 

an actual rautin}' or a conspirac}’^ to mutiny, all conceraed in the 
mutiny or conspiracy can be tried under s. 7 for causing or con- 
spiring to cause, or joining in the mutiny, as the case may he. 
If no mutin.v or conspiracy exists, a man can only be tried under 
s. 7 on a charge of endeavouring to persuade some person in His 
Majesty’s forces or in the navy to join in an intended mutiny, or 
of failing to inform liis commanding officer of an intended mutiny. 

5. In framing a charge therefore under s. 7, the specific act or 
acts vrhich constitute the offence must alvaj-s be alleged ; and the 
offence is so ^ve that a charge for it should only be brought on 
very clear evidence. Cases of insubordination, even on the part of 
two or more, should, unless there appears to be a combined design 
on their part to resist authority, be charged under s. 8 or s. 9. 
If an insubordinate act were committed which could not be charged 
under any of the sections of the Act relating to mutiny and insub- 
ordination, it must be charged under s. 40 as an act to the prejudice 
of good order and military discipline. Provocation by a superior, 
or the existence of grievances, is no justification for mutiny or 
insuboi^lination, though such circumstances would be allowed due 
weight in considering the question of punishment. 

6. Sedition in s. 7 of the Act is the same offence as in the 
ordinaiy criminal law, and consists in doing any act or publishing I 
any words tending to bring into hatred or contempt or to excite I 
disaffection against, the Sovereign, or the government and con- 
stitution of the United Kingdom, or either House of Parliament, 
or the administration of justice j or to excite His Majesty’s subjects 
to attempt to procure otherwise tlian by lawful means the altera- 
tion of the law, or to incite any person to commit any crime in | 
disturbance of the peace, or to raise discontent and disaffection | 
among His [Majesty’s subjects, or to promote feelings of ill-will 
and hostility between different classes of such subjects. A person 
is not guilty of sedition who acts in good faith, merely intending 
to point out errors or defects in the government or constitution or 
the administration of justice, or to promote alteration of 'the law 
by legal means, or to point out, with a view to their removal, 
matters which have a tendency to produce feelings of hatred 
between different classes of His Majesty’s subjects. It is not, 
liowever, intended to imply that an officer or soldier is at liberty to 
enter on any such course of action or discussion, but simply to point 
out the legal meaniug of the term sedition. 

7. Closely connected with the offence of mutiny is the offence of 
disobedience to a lawful command, which is punishable under s. 9 
of the Act (a). No offences differ more in degree than offences of 
this class. The disobedience may be of a trivial character, or may 
be an offence of tlie most serious description, amounting, if two or 
more pereons join in it, to mutiny. Accordingly the object of this 
section is to enable charges to be framed in such manner as to 
discriminate between different degrees of the offence. 

8. The essential ingredients of the first and graver offence under 
the section are that the disobedience should snow a wilful defiance 
of authonty, and should be disobedience of a lawful command given 
jfjersonaUif and given in the execution of his office by a superior officer; 
in fact, it would ordinarily be sucli an offence as would be mutiny 
if two or more persons joined in it. In order to convict a man it 
must be shown (1) that a lawful command was given by a superior 


Qj) For the history of this enactment, see Clode, Mil. Forces, 1. p. 155. 
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justified in questioning, or even in refusing to execute it, as, for 
instance, if lie were ordered to fii*e on a peaceable and unoflfending 
bystander. But so long as tlie orders of the superior are not 
obviously and decidedly in opposition to the law of the land, or 
to the weU'knovm and established customs of the army, so long 
must they meet prompt, immediate, and unhesitating obedi- 
ence (a). 

12. Religious scruples, howevei* fioJid jfide they may be, afford no 
justification for neglect or refusal to obey orders. An officer cannot 
(for example) plead conscientious scruples as justifying a refusal to 
go into the trenches on a Smida)^ or to pay mar& of respect 
enjoined by superior authoritj' to a religion oiffereut from his own. 

13. Desertion^ Fraudulent Enlistment^ and absence without leave. 
— A distinction is made by the Act between desertion and 
fraudulent enlistment. Tlie latter, which is constituted a separate 
offence by s. 13, is dealt with hereafter. 

The criterion between desertion and absence without leave is 
intention. The offence of desertion — that is to say, of deserting 
or attempting to desert His ilajestj^’s service (6) — implies an 
intention on the part of the offender either not to return to His 
Majesty’s service at all, or to escape some particular important 
service as mentioned in para. 16 ; and a soldier must not be 
charged with desertion, unless it appears that some such intention 
existed. Further, even assuming that he is charged with deseriion, 
the couii; that tines him should not find him guilt}' of desertion, 
unless fully satisfied on the evidence tliat he has been guilty of 
desertion as above defined. On the other hand, absence without 
leave may be described as such short absence, unaccompanied by 
disguise, concealment, or other suspicious circumstances, as occurs 
when a soldier does not return to his corps ot duty at the proper 
time, but on retumiug is able to show that he did not intend to 
quit the service, or to evade the performance of some service so 
important as to render the offence desertion. 

14. It is obvious that the erideuce of intention to quit the 
service altogether may be so strong as to b^ irresistible, as, for 
instance, if a soldier is found in plain clothes on board a steamer 
starting for America, or is found crossing a river to the enemy ; 
while, on the other hand, the evidence is frequently such as to 
leave it extremely doubtful what the real intention of the man was. 
Mere length of absence is, by itself, of little value as a test, for a 
soldier who has been entrapped into bad company through drink, or 
other causes, may be absent some time without any thought of 
becoming a deserter ; but in the case above put, of a soldier found 
oil board a steamer starting for America, there could be no doubt 
of the intention, though he might only have been absent a few 
hours. 

15. Nor can desertion invariably be judged by distance, for a 

soldier may absent himself without leave and depart to a very 
considerable distance, and yet the evidence of an intention to 
return may be clear ; whereas he may scarcely quit the camp or 
barrack Anrd, and the evidence of intention not to return (by the 
assumption of a disguise, for example, and other circumstances) 
may be complete. ' 

18. A man who absents himself in a deliberate or clandestine 
manner, with the view of shirking some important service, thoufl-h 


(a) See e. S> of tlie Army Act, and note, 
(i) See 3. 12 of the Army Act, and Jipte. 
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CRIMES AXD SCALE OF PUSISUaiEXTS. 


Ch. III. 


Btealing 
and em- 
bezzlement, 
tThen tried 
by conrt- 
ninrtinl. 


Stealing 
from a 
comrade. 


of avoiding a particular service— e-^r., service abroad — or if during 
his absence he conducted himself so as to show that when he quitted 
he did not intend to return to the service, but changed his mind 
— ^he is, as above pointed out, guilty of desertion, and may be tiied 
accordingly. But as ah-eady observed, it will suffice, except in very 
special cases, to prefer a charge for fraudulent enlistment alone. 

22. Stealing and Emhezzlement—Oxdm'oxy thefts from civilians 
are left by the Act to be dealt with by the civU courts, or they may 
be tried by court-mai-tial under s. 41 as civil offences ; but the 
offence of stealing or embezzling the money or property of an 
officer or soldier or of any military institution has, in accordance 
with long-established practice, been made expressly punishable as 
a military offence (a). 

23. Stealing from a comrade is regarded as peculiarly disgraceful, 
seeing that in the daily routine of ban’ack life, soldiers must con- 
stantly leave their arms, accoiiti'ementg, or kits exposed, as well as 
private property, such as money, watches, pipes, &c., trusting to the 
honour of their comrades.* Wlien missing articles are private pro- 
perty, and are found in the possession of another, there is a strong 
presumption that they were stolen, especially if the accused absented 
himself, and is discovered to have pawned or sold tliem. But 
must be recollected that an intention to steal is essential, and that 
the mere taking of an article without that intent is not criminal. 
So that if a soldier openly takes an article belonging to another, 
iuid returns it, or, though he absented himself, did not secrete the 
airticle or make any attempt to sell or pawn it, then the pre- 
.•sumption is against his being guilty of stealing. It will often be 
•desirable to obtain evidence as to any custom of boiTOwing which 
may have prevailed in a particular room, or as between the accused 
and the owner of the article or other comrades, and as to any other 
circumstance tending to show whether the accused might reason- 
ably have supposed that his taking the article would not be objected 
to. The restoration of aff article does not, of course, by itself prove 
that the article was not stolen, but evidence of the above nature 
wnll often go far to show whether an article was in fact stolen or 
not. Again, the accused may show that he obtained the articles in 
a hand fide transaction, or tliat he found them apparently without 
an ovmer, and without any name or mark on them by which the 
owner could be found. The fact of lost articles being found in the 
valise, or in the bed of a soldier, is not by itself proof that he 
stole the articles. They might have been put there unknown to 
him, perhaps intentionally by the real thief. A soldier should not 
in such a case be tried for stealing unless there are other circum- 
stances from which it might be inferred that the articles were in 
his valise or bed with his knowledge. Ertdence that a soldier was 
a suspected thief, or that he had on previous occasions stolen othei* 
articles from other comrades, is not admissible to show that he 
liad anything to do with a particular theft; but such facts might 
be adduced as evidence that the taking of articles found in *hig 
possession was not innocent (6). The improper possession by oiie 
soldier of a comrade s necessaries, where there is no evidence of theft, 
is a different question ; it is not an offence against the comrade, 


(B) Theft from b comrade 'WH as a rule be tried by court-martial under s, IS (4) 
of tlia Army Act, E.R., mra. 556 ; but under special circumstances, such as those 
1 " 11698] 1 Q. B. SSS, where the theft was alleceJ 

to have been committed imm«liately before a volunteer corps quitted the camp 
whore thev had been trained with regulars, may be tried by a ciril court. 

{b) See ch. VI, paras. 22-31. 
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CRIMES AJTD SCALE OF PUNISmiENTS. 


Ch. m. of avoiding a particular service— 6 . 5 ^., service abroad— or if dunug 
— bis absence he conducted himself so as to show that when he quitted 
he did not intend to return to the service, but changed his mind 

^he is, as above pointed out, guilty of desertion, and may be tiied 

accordingly. But as ah’eady observed, it will sufidee, except in very 
special cases, to prefer a charge for fraudulent enlistment alone. 
Stealing 22. Stealing and Embezzlement — Ordinary thefts from civilians 
bBderaent. are left by the Act to be dealt with by the civil courts, or they m.y 
when tried’ Jje tried by court-martial under s. 41 as civil offences; but the 
’jy court* 
martial. 


Stealing 
from a 
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circumstance tenam® to snow wnetner the accused might reason- 
ably have supposed that his taking the article would not he objected 
to. The restoration of aff article does not, of course, by itself prove 
that the article was not stolen, but evidence of the above nature 
vill often go far to show whether an article was in fact stolen or 
not Again, the accused may show that he obtained the articles in 
a hon& fide transaction, or that he found them apparently without 
an owner, and without any name or mark on them by which the 
owner could be found. The fact of lost articles being found in the 
valise, or in the bed of a soldier, is not by itself proof that he 
.stole the articles. They might have been put there unknown to 
him, perhaps intentionally by the real thief. A soldier should not 
in such a case be tried for stealing unless there are other circum- 
stances from which it might be inferred that the articles were in 
his valise or bed with his knowledge. Evidence that a soldier was 
a suspected thief, or that he had on previous occasions stolen other 
Articles from other comrades, is not admissible to show that he 
liad anything to do with a particular theft; but such facts might 
he adduced as evidence that the taking of articles found in hi§ 
possession was not innocent ( 6 ). The improper possession by one 
Aoldierof a comrade’s necessaries, where there is no eindence of theft, 
is a different question : it is not an offence against the comrade. 


(а) Tiielt from a comrade will os a rule be tried by court-martial under s. 18 (4) 
of the Army Act, k.R., mra. 556 ; but under Bpeclal circumstances, such as those 
in the case of Marks \\ troghy, L.I1. [1898] 1 Q. B. 883, where the theft was allege J 
to have been committed Immediately before a volunteer corps quitted the camp 
where they had been trained with regulars, may be tried by a chil court 

(б) See ch. VI, paras. 22-21. 
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CHIMES AXD SCALE OF PTHTISHMENTSi 


Cli. ni. him to proceed \dtli the duty, or, if through carelessness , he ijass ed^ 
a man as sober when he was not sober, then 
ns*^i?>Aade»feo4rr1iie^ans£QiLlje^ 

T)n duty. . . , , . 

! A soldier on the line of march is on duty from the beginning 
^to the end of the march, and if drunk in his billet or halting place 
t inl"foE being drunk on duty (a). 

Droniten- 2^ Although a soldier foimd to be drunk when requiredJgE,fi^ 
soldier after duty^i^hicli he has been duly warned, can only b^lehaf^ed with 
being druhkeiin^fe! 5 and not with dnmkenness pB^Ttff^t punishment) 
w^edfor ijg awam&i^LS if it were^-j3BtTik§S^ss on duty. On the 
” other hand, in circumstances, a soldier unex- 
pectedly called so me duty, for which he has not 

been warage^^is(for exanmi^*’S!a^j^moned from a canteen or 
frorm^fli^e^blic sports — and foimd tob&sa^fit for duty, should in 
prfictice be dealt with as for simple drunkenu 

^,n^^^^*‘‘Taaau&igi3Rdes7^5F*Sippt«qjeae*e6«^ie><tTOmuitr*of*ptmi(^nHeHt>;"and 
^deiicegshould^bi^iveiwibMtoatlmgcn’eiHBstaawaiS-HiPtht’tdj^uikcBsL 
<• ' '• fi vcfl ' 4iesspand*as=ito-iwhether=the^rHnfeen3:niaiPWas==rioteas*«p"Wt, so 

that punishment may be apportioned accordingly. Nothing can 
justify a soldier striking or offering violence to a superior, and 
great care is therefove enjoined to be taken to avoid bringing 
•drunken soldiers in contact with their superiors. Mere abusive 
and ■violent language used by a drunken man, as the result of 
being taken into custody, should not be used as a ground for 
fiuming a charge of using threatening or insubordinate language 
to a superior officer. If a court-martial be required at all, discipline 
will generally be upheld by merely bringing the man to trial either 
for m'unkenness (if he is liable to be tried) or for an offence under 
a. 40, treating the language as in the nature of riotous conduct 
only, and to that extent aggravating the offence. S impltrU r unksn - 
ness is as a rule sufficiently dealt ■with by the imposition of a 
fine (6). 

31. Drunkenness often has to be considered by courts-martial 
not as an offence itself, but in relation to greater offences, which it 
accompanies. It is a principle of English law that drunkenness is 
no excuse for crime. But where intention is of the essence of the 
offence, drunkenness may justify a court-martial in awarding a less 
punishment than the offence would otherwise have deserved, or 
reduce the offence to one of a less serious character. Thus if an 
ordinarily steady respectful man commits himself when drunk by 
tlie use of insubordinate language, it may be clear th.at-he.didmol 
really intend to be insubordinate ; and though the offence cannot 
be passed over, yet a more lenient punishment will meet the justice 
of the case, than if the, same man liad used the same language 
deliberately when sober. So, too, acts, which if done deliberately 
would show a wilful defiance of authority, may', if the man were 
drank, be regaided as amounting only to the less offence of simple 
disobedience. So, too, if it should appear that a man absenting 
himself under circiimstances which might ordinarily show an inten- 


Dronken- 
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relation to 
other 
crimes. 



So again, a man so drunk as to be incapable of attending parade, 
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should be charged ■with dmnkenness rather than with an offence Ch, III. 
under s. 15 (2) of the Act. — 

82. The remaining sections of this part of the Act relating to Conduct to 
military offences do not call for special notice in this Chapter, with 
the exception of the proviso to the section (401 dealing with conduct discipline, 
to prejudice of good order and military discipline, which provides 
that no charge shall be made under that section, for an offence which 
is a specific offence under any other provision of the Act, and is not 
a civil offence ; although the conviction of a person so charged is not 
necessarily invalidated. Before, then, an offender is charged under 
this section, the convening officer must satisfy himself not only that 
the act, conduct, disorder, or neglect is to the prejudice of good order 
and railitaiydiscipline, but also tliat it is not any one of the offences 
specifically punishable under the Act. If he fails to do so he will be 
responsible for contravening the Act, notwithstanding that the con- 
viction is not invalidated. Attempts to commit offences specified in 
the Army Act are not, with one or two exceptions, specifically made 
offences, and therefore can be tried under this section. But civil 
offences, frauds, should not be tried under this section. 

38. An important distinction is made by the Act, in that ceilain Offences 
offences are punishable more severely when committed on active 
service (a) than at other times. Instances of this distinction will service.” 
be found in sections 6, 8, 9, and elsewhere. A sentinel, for example, 
found asleep or drunk on his post, while on active service, would be 
liable to suffer death if the character and circumstances of the 
offence were sufficiently grave, while if he were not on active service 
he could at the utmost be sentenced to imprisonment (6). Suppos- 
ing the evidence on the trial to prove that an offence charged as 
having been committed on active service was committed not on 
active seiTice,the offender may be found guilty of the latter offence 
only, and be sentenced accordingly to the less punishment (c). 

34. Jurisdiction is given by s. 41 to courts-martial to try offences 
ordinary civil offences, from murder and treason downwards, when punishable 
committed by persons subject to military law. The limitations on 

the exercise or this jurisdiction and the other provisions of the 
section are explained in Gliapter vii(ol); which also contains for 
the information of officers who may have to try such offences, a short 
statement of the laws relating to them. 

35. Having laid down the offences, the Act enacts (s. 44) a scale saiie of 
of punishment for officers and soldiers respectively. With two 
exceptions, each particular offence laid down in the Act has a 
maximum punishment assigned to it ; and then, by s. 44, provision 

is made enabling a court-martial to award a less punishment. If, 
for example, the maximum punisliment assigned to an offence is 
penal servitude, either imprisonment or any one of the punishments 
lower in the scale for officers and soldiers respectively can be 
awarded in its place. The punishments named in the Act for 
each particular offence are maximum punishments, and a maximum 
punisliment is only intended to be imposed when the offence com- 
mitted is the worst of its class, and is committed by an habitual 
offender, or is committed under circumstances whicli require an 
example to be made. The two exceptions from the above rule are 
the offence of behaving in a scandalous manner unbecoming the 
character of an officer and a gentleman, in which case the only 

(a) For the definition of "active eervice,’' see a. 189 (IJ. 

(A) .Army Act, a. 6 (1) (A). 

(e) Army Act, a. 96 (5). 

(d) See alao note to a. 41. 
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piinishineiit is cashiering (a) ; and the citil offence of murder in* 
which case death is the onlj' punishment. 

36. The scale of punishments received an important modification 
in 1006, when a new punishment— “detention”— was introduced 
into it, to rank immediately below imprisonment. The object of 
the change is explained in the preamble to s. 4 of the Army 
(Annual) Act, 1906, which is as follows:— '‘For the purpose of 
preventing soldiers convicted of offences a^nst discipline under 
the Army Act, and not discharged with ignominy, from being 
subjected to the stigma attaching to imprisonment, the following 
amendments shall be made in the Army Act.” A court-martial 
ought not, therefore, to sentence to imprisonment a soldier convicted 
of a purely military offence, find if the court imposes imprisonment 
in contravention of this principle, the confirming officer should, 
except under very special circumstances, commute the sentence to a 
sentence of detention. If the sentence is imprisonment and 
discharge with ignominy, the confirming officer, when commuting 
to detention, must also remit the discharge with ignominy, as such 
a discharge cannot accompany a sentence of detention (6). 

87. The Army Act, as a substitute for the formerly existing 
power of inflicting corporal punislunent, provides (s. 44, proviso (5) ) 
that a court-martial may award for any offence committed by a 
soldier on active service such field punishment, other than flogging, 
as may be directed by rules made by a Secretary of State, The 
rules made in pursuance of the above enactment must be re- 
ferred to for further details on this subject, (c). 

88. In conclusion must be noticed the power of His Majesty, 
under s. 69, to make Articles of War for the better government 
of officers and soldiers. Such Articles may be made applicable to 
officers and soldiers at home or abroad, and must be judicially 
noticed by all judges, and in all courts. The penalty of death or 
penal sendtude cannot be imposed by an Article of War, except 
tor an oftence expressly made Uable to such punishment by the Act 
itself ; nor can an Article of War render any oftence punishable 
under the Act liable to be punished in a manner which does not 
accord with the provisions of the Act, The enumeration of 
offences in the Act is so complete, that the necessity for the 
exercise of the power of making Articles of War for the purpose of 
creating offences would appear unlikely to arise. 


(n) ,\nny Act, s. 16. 

(i) See generally K.R. pnra. 683. 

(c) The rules are printed below, p. 593. 

Tile term “ field punishment " has been substituted by the Army (Annual) Act, 
1007, E. 10, for the term ‘‘summa^ punishment, "and that enactment also extended 
the power to award such punishment to the case of anv offence on active 
sendee, the power having been prenously limited to aggravated offences of 
drunkenness, offences of disgraceful conduct, and offences puiiishnb’e uitli death 
or penal servitude. 



25 


chapter IV. 


ARREST: INVESTIGATION BV COMMANDING OFFICER: 
SUMMARY POWER OF (COMMANDING OFFICER: 
PROVOST-MARSHAL. 


(i.) Jri'esf- 

1. Whenever any person subject to military lavr is charged with MiKtary 
an offence, he may be taken into imlitary custody, which in the 

case of an officer means arrest, and the case of a private soldier charged 
means confinement. Non-commissioned officers are, as a rule, put witii 
in arrest, and not in confinement. Persons subject to military law 
as officers under s. 1V5 will be put in^arrest ; persons subject to 
military law as soldiers imder s; 176 will usually be put in 
confinement (/i). 

2. An officer is ^ut in arrest either directly by the oflicer who Amstof 
orders it, or more generally tlirough medium of a staff officer, ° 

J.C., by the adjxitant or a field officer of the regiment whp the 
arrest is ordered by the commanding officer, and by an oflicer of 
the general staff when the arrest iS ordered by a superior officer, 
and not through the channel of commanding officer. The 
order may be verbal or written, the latter as being more foimal 
being the imeferable mode, except where the offence is committed in 
the presence of the commanding or ^perior officer. On being put 
in arrest, an officer is deprived of his sword. 

8. The arrest may be either cinse or open, according to the Arrest may 
direction of the officer who ordered it. The King's Regulations Je oiMe or 
direct that an officer in close arrest shall not leave his quarters or 
tent except.to take exercise under supervision ; but an officer in 
open arrest may be permitted to take exercise at stated periods 
within certain limits, which are usually the precincts of the regi- 
mental barracks or camp j he must not, however, appear out of 
uniform, nor at mess, nor at any piece of amusement or public 
resort, such, for instance, as a billiard room, nor must he wear sash, 
sword, belts, or spurs (6). An offii^er placed under arrest should 
always be informed in writing of tP® nature of the arrest, which 
will be governed by the ciraimstaniJes of the case ; and any change 
in the nature of the arrest should be notified in -writing to 
him. An officer may, if the circumstances of the case require 
it, be placed in the charge of a giJard, piquet, patrol, or sentry, 
or, if on active service abroad, m the custody of a provost- 
marshal (c). An officer under arrest mayr be ordered or permitted 
to attend as witness before a court-martial, or before a civil court. 

4, As a rule, a commanding office? 'Uflll uot place an officer under Arrest 
arrest without -investigation of the complaint or the circumstances ** 
tending to criminate him j though eases may occur in which it jnvestiga- 
would be necessary to do so. It i^ 1-1^® duty of the commanding tion. 
officer to report each case of arrest without unnecessary delay to 
I the proper superior military authority (c^)- 


(rt) Army Act. s. 46 (1), (2). K.R., paras. 46H<3. 

(6) paras. 466, 467.. 

(c) K.11., para. 465. ' , .. ..a j i r 

(rf) para. 460. See for summaty of the provisions of the Act and rules for 
preventing unnecessary detention in arrest, 8/ “ "h® Act, and note. 
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oil. IT. 
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6. It is expressly laid down by s. 46 (3) of the Army Act, that 
a junior officer may order the arrest of a senior (even of a different 
corps or branch of the service), if engaged in any qnarrel, fray, or 
disorder ; and in tlie case of any glaring impropriety, such as 
drunkenness on parade, it may become the duty of a junior to 
take the same extreme measure. 

6. This was clearly shown by the order on a court-martial for 
the trial of Brevet Lieut. -Col. H. at Plymouth, in 1819. Lieut.-CoL 
TT. appeared at a regimental parade in a state of intoxication, and 
was put under arrest by Captain E., one of his junior officers. He 
was tried “ for being drunk on duty when under arms inspecting the 
“guards and piquet of the Kegiment of Eoot,” and sentenced 
to be cashiered ; the court observing that the occurrence of a com- 
manding officer lieing put under arrest while in the actual command 
of a regimental parade was unprecedented in their experience ; 
that the circumstances detailed in evidence were not of that im- 
perious urgency as to have called for the immediate adoption of 
so vei^' strong a measure. The Prince Begent, however, in con- 
firming the finding and sentence, took occasion to signify that he 
could not allow the observations of the court to go forth to the 
army without explaining “that the court are in error when they' 
“ suppose tliat circumstances may not occur even upon a parade to 
“justify a junior officer in taking upon himself the strong respon- 
“ sibility of placing his commander in arrest ; such a measure must 
“ rest alone upon the responsibility of the officer who adopts it, 
“and there are cases wherein the discipline and welfare of the 
“service require that it should be assumed. In the present 
“ instance the sentence of the court appears to afford a full justifi- 
“ cation of Captain E.’s conduct in the placing of Lieut.-CoL H. in 
“arrest, though it would have been more regular if that officer 
“had continued to rest upon his own responsibility, without 
“ calling a meeting of his brother officers to support it by their 
“ opinions,” 

7. Tlie King’s Eegulations point out that an officer put under 
arrest has no right to demand a court-martial, nor, after he lias 

SemMirt released by proper authority, to persist in considering himself 

court- 
roartial. 


Officer 
iiniler 
ntrcst 1ms 


Re1e.i5e of 
officer. 


Ko privilege 
of Parlia- 
ment from 
arrest. 

Eon-com- 

misslonerl 

officers. 


rnider arrest, or to refuse to return to his duty. If he conceives 
himself wronged by arrest, liis remedy is a complaint in manner 
prescjibed by the Army Act (a). 

8. The release of an officer under arrest may be ordered by the 
officer who imposed the arrest, or the superior to whom it may 
have been I’eported ; but, as a rule, the release is not to .be 
ordered without the sanction of the highest authority to whom 
the case may have been rrferred (b). 

0. Peers and Members of the House of Commons are not 
privileged from arrest ; but the fact and cause of the arrest should 
always be communicated to the Lord Cliaucellor, or to the Speaker, 
as the case may be. 

10. Tlie niles which govern the close and open arrest of officers 
apply also to non-commissioned officers. A non-commissioned 
officer charged with a serious offence will, as a rule, be placed 
under arrest forthwith ; but in case of doubt as to the com- 
mission of the offence, the arrest may be delayed ; and if the 

offence is not ^ - ^ • 

arrest (c). 


\ 


serious, it may be disposed of without previous 


(o) K.R., para. 470, Anny Act, 8. 42 ; see also K.R. para. 127. 
(b) K.R., para. 4f.8. 

(e) See para. 3 above. K.R., para. 471. 
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AUREST : POWER OF COMMAKDIKQ OFFICER. 


CSl. IV. 
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command- 
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officer. 


committed to his custody by an officer or non-commissioned officer; 
but the committing officer or non-commissioned officer must, at 
the time of committal, or within 24 hours after, deliver a written 
account, signed by himself, of the offence with which the person 
committed is charged (a). 

15. This “ account ” should be a concise summary of the evidence 
on which the accused was committed into custodj', and should I 
contain, without any mmecessary detail, all the material points of 
the offence. If the account states that the accused Avas drunk, or 
absented himself, and a witness subsequently adds before an 
iiiA’estigating officer that the accused strack a non-commissioned 
officer, or used threatening language, the presumption is that the 
conduct of the accused had not at the time been thon^ht sufficiently 
serious to amount to an offence, and to be entered in the account. 
As a rule, then, the investigating officer would treat the fresh 
evidence merely as showing the nature and degree of the offence 
originally deposed to ; but in some cases he may consider it adA’is- 
able to make this new eiddence the substance of a specific charge. 

16. The omission of the committing officer* to deliver the “ charge ” j 
(as the “account” is generally termed) will not justify the com- 
mander of the guard or provost-marshal in rejecting, much less in 
releasing, the accused. His proper course, in the eA-ent of such, 
omission, is to take steps for procuring the “ charge,” or to report I 
to the officer to whom his guard report is furnished that no 
“ charge ” has been delivered. If the “ charge ” or evidence sufficient I 
to justify the retention in custody of the accused is not forthcoming 
witliin 48 hours after committal, the latter officer will order the 
release of the accused (6). 

17. It is the duty of the commander of the guard (immediately 
oil the relief of the guai'd) to report in writing to the officer to ‘ 
whom he is ordered to report, the name and offence of the accused, 
and the name and rank of the committing officer ; and he should 
include in his report the “account” above mentioned, or, if it has 
not been deliA'ered, should state the fact. If he fails to make this 
report within 24 hours after the accused was committed, or whez*© 
he is relieved from his guard within that period, then immediately 
on being so relieved, he himself commite an offence. The report 
will, as a rule, be made to his commanding officer (c). 


(ii) Investigation by Commanding Officer. 

18. The object of the above report is to enable the commanding 
officer of the accused, without delay, to institute an investigation of 
the case. Tliere is some difference in the procedure-in the case of 
an officer and in that of a soldier. 

19. The case of an officer may be referred to a court of inquirj', 
and need not, unless the officer requires it, be formally investi- 
gated before his commanding officer (d) ; but the commanding 
officer, in the case of an officer as Avell as of a soldier, is made 
by s. 46 of the Army Act responsible for dismissing the charge, if 
it ought not to be proceeded with ; and, if it ought to be proceeded 
Avitli, for taking the proper steps to bring the offender before a 
court-martial. 


(u) Army Act, S. 45 (4). 

{b) K.ii. poKi. 4ra. 

_(e) Armv Act, a, 21 (S),aiicl K.E., paras. 463, 461. Bee for summoirof the pro- 
visions ol the Act, and rules for preventing unnecessoiy prolongation of confinement 
s. 4i of the Act. and note. 

(<0 Rule S and note. 
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the evidence reduced to writing, with a view to having the case 
tried by coui*t-martiaI (a). First and less serious offences of the 
class which he has authority under the King’s Begulations to 
dispose of summarily, without reference to superior authority, 
should, as a rule, be so dealt with, subject to the soldier’s right 
to elect before the award to be tried by a district coiu't-martial. 
If the offence does not belong to the above class, and the com- 
manding officer desires to dispose of it summarily, he must refer 
to superior authority by letter stating briefly the circumstances, 
and accompanied by the conduct sheets of the accused. A I 
charge for any offence, of whatever class, may, if the commanding 
officer thinks fit, be referred to superior authority, with an applica- 
tion for a district court-martial (fi). 

34. During the investigation, the officer conducting it must be 
careful not to let fall, before he disposes of the case, any expression 
of op ini on as to the guilt of the accused, or one whicli might prejudice 
him at a subsequent trial (c). It frequently happens that officers 
who have been present at the investigation aredet^ed as members 
of the court convened in consequence of it; therefore, nothing 
should be said or done which might, though unconsciously, bias 
their judgment beforehand. 

25. If the commanding officer proposes to deal with the case 
siunmarily, otherwise than by auTirdiug a minor punishment, he 
must ask the soldier whether ne desires to be dealt with summarily, 
or to be tried by a district court-martial ; and the soldier may, if 
he chooses, thereupon elect to be tried by a district court-martial 
Save as aforesaid, a soldier has no right to claim a court-martial, 
except that, where the commanding officer has omitted to put the] 
proper question to him, the soldier has a subsequent opportunity, | 
as provided by Eule 7, of making the claim (rf). 

20. Where a commanding officer adjourns the case for the 
purpose of having the evidence reduced to writing, the evidence 
given by any witnesses before him must be taken down in writing 
in the presence of the accused (e) ; the accused must be allowed 
to cross-examine within reasonable limits, especially if there 
is any variance between the evidence as taken down and that 
given on the prior investigation. Any statement made by the 
accused, which is material to Ins defence, will also be added in 
writing (/), but the accused must be warned that this will be 
done. 

27. Tlie evidence and statement, if any (called the summary of 
e^’idence), must be^ken down in the presence of the commanding 
officer himself, or ufs^me officer deputed by him (g). Great care 
is necessary in the pOTormanceof this duty; the exact words used 
by the witness or accused should as nearly as possible be taken 
down, and the summary should be free from any expression of 
opinion or -conjectures, and from matter not bearing on the case. 
The difference not infrequently observable between flie statements 
recorded in the summary of evidence and the evidence given before 
a court-martial may often be traced rather to the hasty or careless 


(a) Buie 4(B). 

(b) Buie 4; K.R. paras. 4S7-489. 

(c) B.R., para. 483. 

{d) Army Act, s. 46 (6) ; Buie 7. 

(*) The accused and hla \rife, even if they hni-e ch'en evidence before the com- 
manding officer, cannot be compelled to repeat their evidence unless the occused 
makes nu application to that effect. See note to Rule 4 (C)— (E), 

(/) Rule 4(B). 

(y) Rule 4(C). 
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ABREST : TOWER OF C03IMASD1NG OFFICER. 


Ch. IV. 
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for not more than 28 days (a); and, secondly, the power under] 
the King’s Eegulations to award the minor punishments of* 
confinement to barracks, or extra guards or piquets, subject and 
according to the provisions of para. 460, to which i*eference mustr 
be made. The detention must not exceed fourteen days, except) 
in the case of absence without leave exceeding seven days, in 
which case it may extend to the immher of daj's of absence, not 
exceeding twent 3 ’-oue (6). Under the terms of the Army Act 
(s. 46 (2) (<?)) a non-commissioned oflBcer cannot be awarded field 
]mnishment or forfeiture of jmy by Mg commanding officer, and 
under the King’s Regulations a non-comiuissioned officer is not to be 
subjected to summary or minor punisMnents by his commanding 
officer, but he may be reprimanded or ordered to revert from an 
acting or lance rank to his permanent gr^de (cl, or may be removed 
from an appointment to his peimanent grade, but this power of, 
removal, if the non-commissioned officer’s permanent rank is higher! 
than that of corporal, is not to be exercised without reference to! 
superior authority (d). 

30. Drunkenness and absence without leave are the two offences 
which require to be most frequently dealt with by the commanding 
officer ; indeed, the case of drunkenness of a soldier (not being an | 
offence of drunkenness committed under the sjiecial circumstances] 
mentioned in subs. (3) of s. 46 of the Ai'njy Act : see ch. iii, para 27) [ 
must be so dealt with, unless the soldier has elected to be tried by! 
a district court-martial (e). Tliis oblm^tion does not apply to a 
non-commissioned officer charged with drunkenness (/). 

33. In the case of absence without leave, the commanding officer 

may, as already observed, award detention not exceeding! 
twentv-one days ; but in determining his awai-d he is to have 
regard to the number of days of absence, and though he may 
give 168 hours’ detention for absence during any period noti 
exceeding days, yet it must always be remembered that fori 
absence seven days the term awarded cannot exceed the 

number of days of absence. For example, suppose Private A.B. 
has been absent without leave, and the commanding officer thinks, 
it expedient to award detention, then the detention may be, if! 
the man has been absent three dap, for any number of hours' 
up to 168 ; if he has been absent ei»ht (Jays, for any number of 
hours up to 168, or for eight days ; it hg has been absent eighteen 
days, for any number of homu up to 168^ or any number or days 
from eight to eighteen (g). 

34. Under s. 138 of the Army Act and the Royal (Pay) Warrant, 
pay is forfeited, as a matter of course, for every day of absence 
either on desertion, or without leave ; also for every day of imprison- 
ment, detention, or field punishment, under sentence, or in cus- 
tO(3y under any charge resulting in conviction by a court-martial 
or civil court, or under a diarge of absence without leave, resulting 
in an award of detention, or field punisliment, by liis commanding 
officer ; also for every day in hospital on account of sickness, certi- 
fied to have been caused by an offence eommitted by him. In the 


(a) Army Act, 55. 46, 133 ; E.K., pna. 493, 

(ft) Army Act, 6. 46 (2) (a), (4), (5) ; Hule 6, nnd se« note. 

(c) E.R., pam. 496. 

(d) K.R., para 302. 

(e) Army Act, s. 46 (3) ; £.11., parat. 503-513. 


^ ... f 

r/) Army Act, 5.183(1). 

(j) In dealing Eummarily with cases of nhsence, the commandinir nffieor 
take into consideration ail the circumstances. K.Ji„ Mra. SO** As 
Ucgiraental Orders the tuimcs of men absent witho»it leave see para. 603. ^ 
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trial resulting in an acquittal or conviction or in the case of a 
conviction by a court-martial which has not been duly conlirmed((t). 
But although as a general principle non-confirmation of a conviorion 
by a court-martial enables a man to he tried again, it is ohriom that 
this course should only he exceptionally adopted, as, e,g., if the pea 
of a soldier charged with desertion is, that he was guilty, ^but 
intended to return, and this plea has been recorded as guilty, 
although amounting to a plea of not guilty. The casra where su^ 
a course is more particularly applicable are mentioned in the 
Act (see ss. 53, 54 (6), 157), and the Rules (see 56 (B) 57, 66 

(B), 100). . . , , , , V . 

6. An offence, other tlian mutiny, desertion, or fraudulent enlist 
ment, cannot be tried by court-martial if three years have elapsed 
since the date of its commission (5), but a partial exception from 
this is made, as stated in para, 5, for militia and reserve men. An 
offence, wherever committed, may he tried and punished at any 
place (either within or without His Majesty’s dominions) which is 
within the jurisdiction of an oflScer authorised to convene general 
courts-martial, and in which the alleged offender may for the time 
being be, and the trial will take place as if the offender were under 
the command of such officer (c). Offences committed on hoard ship 
can he tried on hoard before reaching the port of disembarkation, 
as if committed on land at the place where the offender embpked, 
but no court-martial is ever held on hoard one of His Majesty’s 
ships, except a regimental court-martial for trying a non-com- 
missioned ofiScer (a). 

7. Closely connected with the difference between courts-martial 
as regards their power of punishment is the difference as regards 
their composition, in that the inferior courts-martial consist of 
fewer members, and may be composed of officers of lower rank. 

8. Thus the legal minimum number of members on a remmental 
court-martial, and on a district court-martial, is three ; while on a 
general court-martial in the United Kingdom, India, Malta, and 
Gibraltar it is nine, and elsewhere five («). 

9. Tlie members of a regimental court are not reqwed to he (/ ), 
hut will as a rule all he, officers of the unit to whicli the accused 
belongs, or attached to it, except where detachments of several 
corps are serving together— on the march, for example, or on hoard 
ship. Every member of a regimental court must have held a com- 
mission for a year (g). 

10. A district court-martial must consist, so far as seems practic- 
able, of officers of different corps, and can only he composed 
exclusively of officers of the same regiment of carahy or battalion 


(n) Bale G6 (B) ; Army Act, S') (-1), G4 (6). 

(6) Army Act, s 161, When « soldier has served in a corps for three years in an 
esemplary manner, he cannot be tried for fraudnlent enlistment or for desertion 
(other than desertion on active service) committed before the commenceiheDtof 
sncli three years (s, 161). If a soldier has served for three years without an entiy in 
the regfinenfal conduct sheet, he is to he considered ns having earned exemption 
under the atwre enactment; £.11., para. 4t9. 

(e) Army Act, ss. 1&9, 160, 

(d) Army Act, s. 188; Naval Discipline Act, s. 88. As to discipline of troops on , 
hoard H.M. s ships, see Order in Council below, p, 696, para. 7. 

(t) See Army Act, ss, 47, 48, Ilule 18, and note; and as to the number to be 
dctailra in ordinary ca'es, and waiting members, K.B„ para. 676. For doubtful or 
complicated eases, a district, court should usually consist of five members, ib. Where 
the minimum numlier is detailed for a courtmartial not more than one member 
should l« a Eulialtem, ib. 

(/) Army Act, s, .'iO (1). | 

(j) Army Act, s. 47 (S) (see note), Ilule 19 (C). 
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liowever, conimanding officers can now award 14 days’ detention, | 
many offences will oe dealt witli sninmarily which formerly 
would have been sent before a regimental court. The powers of 
district courts-martial are sufficient to deal with all ordinary offences, 
committed by non-commissioned officers and soldiers; and the 
King’s Eegulations direct that the higher tribunal of a general 
court-martial is only to be resorted to in cases of very aggravated 
offences (a). 

16. The descriptions of courts-martial further differ as regards 
the officers who* can convene them. 

17. A regimental court-martial can be convened by a command- 
ing officer (as defined by Rule 129) if not below the rank of 
captain ; also by an officer not below the rank of captain when in 
command of tw'o or more corps, or portions of two or more corps, 
and on board a ship by a commanding officer of any rank. It may 
thus be convened, not merely by the commandmg officer of a 
regiment or detachment, hut by an officer de facto commanding 
detachments of several regiments, however temporary his command 
may be, if he has, by the custom of the service, authority to tell 
off the offenders belonging to those detachments. A regimental 
court-martial can also be convened by an officer who is authorised 
to convene a general or district court-martial ; but he should order 
the commanding officer (above described) to convene it, unless that 
officer is unable to form an adequate court from the officers under 
his command (6). 

18. A district court-martial can be convened by an officer 
authorised to convene a general court-martial, or by an officer who 
has received from such officer a warrant authorising him to con- 
vene district courts-martial (c). 

10. A general court-martial can be convened by direct warrant 
from His Majestj’, or by an officer authorised by His Majesty to 
convene such couits, or by an officer holding a warrant to convene 
such courts from some officer authorised to delegate the power of 
convening them (d). 

20. At home warrants giving officers power to convene 
general courts-martial are usually issued by the King to the! 
general officers commanding in cliief a command, to the general! 
officer commanding the London district, to the general officers 
commanding in Guernsey and Jersey, and to the commandants 
of the School of Gunnery and of the Royal Military College. 

21. In India a warrant giving power to convene and to confirm 
the findings and sentences of general courts-martial is usually 
issued to the Commander-in- Chief in India, and elsewhere out of 
the United Kingdom to the general officer commanding, eitlier in the 
colonies or on active service, 

22. Any sucli w'arrant, and also any -warrant of delegation given 
by the_ oflicer so authorised, may contain reservations or special 
provisions, and may he addressed to an officer by name, or by the 
designation of his office ; and may give authority to a person 
performing the duties of an office named, or to the successors in 
command of an officer ; and may be wholly or partly revoked by 
a fresh wanunt (c). 


(o) £.]{.. p.m. I»2. 

(t) Aimy Act, s. J7 (1) ; K.K., para. 65P. 

(r) Armj' Act, es. 48 (2), 123. 

((0 Army Act, ss. 48 (1), 122. 

(*5 P)» (*)• ^23 (3). For forms of warrants, see p. 699; and as to 

tic ordinaiy practice In issuing warrants, see below, paras. 94, 96. 
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subject thereto, must use his discretion as to the mode of disposing 
of the application. He must satisfy himself that the charge is for 
an offence under the Army Act, and properly framed in accordance 
tvith the Rules and King’s Regulations, and that the evidence 
justifies the trial of the accused (a). If he thinks it does not, he 
should order tlie accused to be rdeased ; if he doubts, he can order 
the release or refer the case to superior authority. If he tliinks it 
should be disposed of sumumrily or by regimental court-martial, he 
should give directions to that effect. If he thinks it should be 
tried by a district or general court-martial, he will either convene 
such a court, or apply for such a court to be convened. 

29. He is at liberty to refer to superior autliority in any case of 
difficulty, and he nill be bound to refer, if the case is one directed 
by order or regulation to be referred to an officer having power to 
convene a particular description of court. When a soldier is to 
be arraigned on a serious charge, charges for any minor offence may 
be dropped if the convening officer thmks proper (6). 

80. In forming his decision the convening officer will give due 
weight to the prevalence of the particular offence charged, to the 
general state of discipline in the corps or district, the character of 
the individual, and to all the different circumstances which ma}* 
render it expedient at one time to try an offence by a district 
court-martial, and at another time to take a more serious view of 
it (c). A case should not, as a rule, be sent for trial unless there 
is reasonable probability that the accused person will be con- 
victed ; at the same time there may be cases where disgi’aceful 
charges have been preferred, and where a court-martial affords 
the only means to the accused of decisively clearing his character. 
In any event, members of courts-martial should not allow the fact 
of a case being sent for trial, or the fact of a particular description 
of court-martial having been selected, in any degree to influence 
their estimate of tlie evidence. 

31. It is directed by the King’s Regulations that offenders are 
not to be sent home from stations abroad with charges pending 
against them, except in cases of necessity. But for the sake of 
convenience a person charged may be removed for trial from the 
place where he is serving, so long as he is not prejudiced in his 
defence by the change (d). 

32. The convening officer having settled tlie charges on which 
the accused is to be tried, should take steps for having them 
communicated to the accused. The officer communicating the 
charges to the accused should always inquire whether he under- 
stands tliem, and if not should fully explain them to him. A copy 
of the charge sheet must always be given, except when, on active 
service, it is impracticable. The accused should, if he desires it, 
be informed of the officers by whom he is to be tried, as soon as 
they are named ; and if he is to be tried together with other 
persons, he should always have notice given to him, so as to 
enable him to object on the ground that the evidence of the other 
persons is material for his defence. Reasonable steps are to be 
taken for procuring the attendance of any witnesses whom the 
accused desires to call (e) A person charged is not entitled to any list 


(n) Buie 17 (A), and nole; K.B., para. 667. 
(A) K.K., paras. .'>18-551, 567, 568. 

(c) K,I{,,p.‘ira.552. ■ 

(cf) It .n , paras. .'>69, 570, 

(e) llulaill, 15, 7S. 
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COUBTS-MARTIAIi. 


Ch. V. 39. If at any sta^e of the above proceedings the court are not 
— ■ satisfied on any pomt, or the president appears to be ineligible 

mS;”? ■ disqualified, or not of proper rant, or if officers by being found to 

court not be ineli^nble or disqualified are obliged to retire so as to reduce 
the number below the detailed number, the court in some cases 
“SST’ must adjourn, and in others will find it expedient to adjourn, for 
not pro- thg purpose of consulting the convening authority. Where, how- 
^areefl. ever, the number of officers is not reduced below the legal 
minimum, and the court consider that in the interests of justice 
and of the service it is inexpedient to adjourn, tliey can proceed, 
but must record their reasons (a). ^ 

Amena- 4 q^ court, having ascertained the validity of theii- con- 
accuse to stitution, will then consider whether the accused to be tried is 
jurisdic- amenable to their jurisdiction and whether the charge is properly 
framed ; if not satisfied the court should adjourn and report to the 
conveniug authority (i). 

Prosecutor 41 , ^ gg„rt jg an opgn court, the prosecutor.may be present 
pl^ent. during the above proceedings, and may be consulted by the court j 
but he has no status before the court imtil after those proceedings 
are concluded. 

Conclusion 42 . On the conclusion of the above preliminary proceedings the 
prosecutor will assume his position as prosecutor, being required 
ings. then to take his seat, and the accused, if not previously present, will 
be brought before the court. The accused, if an officer, will be 
in the custody of an officer ; if a non-commissioned officer, in the 
custody of a non-commissioned officer ; and if a private, in the 
custody of an escort If necessary, an escort may oe employed in 
any case (c). 

Seat for 43 , The accused is allowed a seat as a matter of course in the 

when***’ case of an officer, and in any other case when the court think 
alioi\ed. proper. Accommodation is to be afforded, on the application of the 
accused, for his friend or counsel. 

bv^^useti accused will then be asked whether be objects to be 

to members tried by the president or any of the officers appointed to form the 
of court, court. If he does so object, he will be asked to name all the officers 
. to whom he objects. If the objections are more than one, each 
objection will oe taken in succession, that to the junior officer in 
rank being taken fii'st, except that an objection to the president 
must be disposed of before any other objection. The accused will 
be asked to state the grounds of his objection, and those grounds 
will be submitted to the other officers, even though some of them 
may have been objected to, and will be decided by them (d). If 
the objection to an ordinary member is allowed the officer will retire 
and one of the officers in Traiting ^ull be ordered to serve, subject 
to a similar right of objection by the accused. If the objection to 
the president is allowed, the coiu^ must adjourn. The mode of 
inquiring into and disposing of objections is detailed in Kules 25 
and 71 (A) (B). An objection to the president must be allowed if | 
one-third of the members are in favour of allowing it (c) ; objections 
to other officers must be allowed if allowed by one-half (/). 


(a) Rules IS (A). 22 (C). {b) Rule 23. 

(c) Rule 24 ; K.R., piint. S’O. If the probccucion Is instituted nt the instance of a 
ci^llan, that civilian may be in court and assist the prosecutor, but )ie cannot 
speak or take part himself in the prosecution, esceptasa vJtnessy as (subject to the 
rule ns to counsel), the prosecutor must under this Rule be in every case subject to 
military law, though, of course, this rcquireinentdoes not extend to counsel Bi>pearing 
for tlie prosecution. 

(rf) Rule 23 (D./ 

(e) Aimy Act, s. 61 (3), (f) Army Act, s. 51 (5). 
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allovr the claim, unless the nature of the charge — as might be the 
case (for example) in a charge of mutiny — does not admit of its 
allowance (a). 

51. The accused before he pleads to a charge may object to its 
validitj’, and the court must either overrule the objection, or, if 
they think it valid, adjourn for the pi:^ose of obtaining an amend- 
ment of the charge from the convening ofl&cer. A mere mistake, 
however, in the name or description of the accused may always 
be corrected by the court (6). 

52. The accused may also offer a plea to the general jurisdiction 
of the court and give evidence in support of that plea. The court 
will decide this question of jurisdiction in the same manner as any 
other question. If tiie plea be overruled, the court will proceed 
with the trial ; if it be allowed, the court must record its decision 
and reasons, report to the convening officer, and adjourn. If there 
is any doubt, tlie court may refer to the convening officer, or 
record a special decision and proceed with the trial (c). 

63. A plea in bar of trial may also be offered by the accused, at 
the time of his general plea of “guilty” or “not guilty,” on the 
ground that he has already been convicted or acquitted by a civil 
court or by a court-martial, or has been dealt with summarily by 
his commanding officer for the offence, or that the offence has been 
pardoned or condoned, or was committed more than three years 
ago, or, in the case of certain civil offences, not within the shorter! 
period allowed for commencing proceedings. The plea must be I 
recorded as well as the genera plea of the accused, and may be 
supported by evidence. If the court find the plea not proven, they 
will proceed with the trial ; if they find it proven, they will notify 
their finding to the conffiming authority and adjourn, unless there 
is some other charge against the accused not affected by the plea. 
In either case, the findmg requires confirmation (d). 

64. If the accused pleads guilty, the president should, before the 
plea is recorded, explain the charge to him so as to prevent his 
pleading guilty in consequence of ignorance of the exact nature of 
the charge or of the effect of the plea ; and should also point out to 
him that with a plea of guilty there will be no regidar trial, but 
merely a consideration of the proper amount of punishment, that 
he can only make a statement in mitigation of punishment, and 
call witnesses as to character, and that if he wishes to prove 
extenuating circumstances, or indeed to make any kind of defence 
whatever, he should plead not guilty (e). 

65. If the accused, nevertheless, determines to plead guilty, the 
court will find him guilty, and will then proceed, after hearing 
any statement he desires to make, to read the summaiy or abstract 
of evidence, and annex it to the proceedings. If there is no 
summary or abstract (/"), the court must take and record sufficient 
evidence to enable them to determine the sentence. The accused 
ma}’ then make a statement in mitigation of punishment, and the 
court may allow witnesses to be called in support of that statement. 
Tlie accused may then call witnesses as to character. Should it 


(n) Rule In, This nile is not nifeGted by the right of the accuscA to give 
evidence. For though each person charged can, if he likes, give evidence, none 
of the others can compel him to do so. 

(b) ICules 32, 33. 

(e) RnlciW. 
id) lliileSS. 

^ those Rules. 

) TJiere will iji? n suinniAry of o^idence in the case of regimental as well ns in 
tlie cswe of general and district courts-martial. 
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sum up, unless both he and the court think a summing up umieces- 
sary, and the court wUl consider their finding (a). In exceptional 
cases witnesses’ in reply may be called for the prosecution before 
the second address of the accused (6). 

If la person defended by counsel or by an officer exercises bis 
right of making a statement (a right which he enjoys if he does not 
give evidence himself), the procedure will he, as far as possible, 
the same as if he had called witnesses to the facts of the case (c). 

61 . The accused is to he allowed great latitude in making his 
defence, and will not, within reasonable limits, he stopped by the 
court merely for making irrelevant observations {d). The court 
must never forget that the principle of English law is, that an 
accused person is presumed to be innocent until proved to be guilty, 
and that, although there are cases where the prosecution may, by 
proving certain facts, raise a presumption of guilt which the 
accused must rebut, yet, generally speaking, the burden of proof 
lies on the prosecution, and any doubt as to the sufficiency of proof 
must be decided in favour of the accused. Nor must it be forgotten 
that the right now enjoyed by the accused of giving evidence himself I 
has not shifted the biu-den of proof. It is no more possible than 
formerly for the prosecution to rely on mere primd facie evidence 
of guilt, on the ground that were it not true the accused could go 
into the bos and contradict it. 

€2. Tlie court, in considering their decision, should not allow 
themselves to he infiuenced by the consideration of any supposed 
intention of the convening officer in sending the case for trial. It 
may be very right to send for trial a person who, when tried, 
ought to be acquitted, and therefore an acquittal is not in itself 
a reflection on tne convening officer. Even if it were, it would he 
no reason whatever for a court to convict, unless the evidence 
established the charge to their satisfaction. 

63 . The accused is billowed to liave a friend to assist him, who 
may be either a legal adviser or any other person. If the friend is 
not a barrister, a solicitor, or an officer subject to military law, 
he can only advise the accused and suggest questions to he put 
by the accused to witnesses ; but if he is a barrister, a solicitor, 
or an officer subject to military law, he has the rights and duties 
of counsel under the Buies (e). 

64 . Formerly counsel, though they could appear as advisers 
either of the prosecution or of the defence, could not address the 
court or examine witnesses orally. But now, by Rules 88-94, 
counsel who appear on behalf of either prosecutor or accused, 
have the same rights as to addressing the court, examining 
witnesses, and generally, as the persons whom they represent. A 
person defended by counsel or by an officer may, however, if 
he does not give evidence himself, make a statement, giving his 
own account of the subject of the charges, hut cannot be sworn 
or cross-examined on it ( f). The rights and conduct of counsel 
are regulated by the above-mentioned Rules, and by the Army Act, 
which provides a mode of enforcing the provisions of the Rules 
and due respect for the court {g). 


(fi) Rules 40-42, 

(i) Rule 86 (B). As to the evidence of the accused himself, see Rule 80 
S KuIcSVc?**'°"“ AppeudbcU provide for every possible contingency. 

(e) Rules 87, 03 (B). 

(/) Rule 04. 

(S) Army Act, s. ISO. 
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obvious tliat his acting as such through an extended proceedings 
might bring him into collision with the parties, and be otherwise 
inconvenient. 

70. The greatest caution should be exercised to ensure faithful 
translation, and to guard against misconception of the true meaning 
of any expression, either from the incompetence, or from the 
possible bias, of the person employed to interpret. The inter- 
preter should render the very words as closely as possible, and not 
run the risk of obscuring the proper force of an expression by 
attempting to give the corresponding idiom, and the court may call 
on him to explain any part or his translation, and may refer to a 
second interpreter if they should entertain any doubt, or be desirous 
of further information. Upon a question being raised as to the 
precise meaning of the words used by a witness, they should 
instantly be taken down in the equivalent English character, when 
the language has a peculiar alphabet, or as near the sound as may 
be when it is not a written language (a). A* party to the trial is at 
liberty to request the presence and assistance of a private inter- 
preter, and may apply to the court to hear his version of the precise 
meaning of the witness’s words, or an illhstration on his part of 
any phrase which admits of a second construction ; and the court 
will, according to tlie circumstances of tlie particular case, decide 
on the application, neither allowing unnecessary interruption on the 
one hand, nor restricting the accurate investigation required by 
justice on the other. 

71. The court can deliberate in private, and may either withdraw 
for the purpose or cause the court to be cleared (5) ; but at other 
times the court must be open to the public, military or otherwise, 
so far as the room or tent in which the court is held can receive 
them. It is not usual to place any restriction on the admission of 
reporters for the press, 

72. A member of a court who has been absent during any part 
of the evidence ceases to be a member (c). 

73. Every member of the court is bound to give his opinion on 
any question whidi comes before the court, and cannot abstain from 
voting. The opinions of members are taken in order, beginning 
with the junior in rank (d). 

74. The court must consider their finding in closed court ; and 
the finding on each charge must be taken and recorded separately. 
The finding on a charge will be “guilty" or “not guilty," or “not 
guilty, and honourably acquit him of the same”; but the court 
may by a special finding find the accused guilty subject to a 
statement of exceptions or variations. If the court doubt whether 
the facts proved amount in law, to the offence charged, they may 
refer to the confirming authority before recording their finding (e). 
In the case of certam specified offences, a person charged with 
one offence may be found guilty of a cognate offence though not 
charged : for example, a person charged with stealing may be 
found guilty of embezzlement, and vice vmd(f). Arecommen- 


(d) Rule 95 (B) note, 
the original voids ' 


Bte. Tliere are other owes where it would be desirable to retain I 
, - Ju *11® proceedings, but It should in no case be allowed to ramaln* 

without a translation, as manj' words which present no difficulty on the spot "■ 

mnj yet be wholly unintelligible to the confirming authority. 


(A) Army Act, s. 53 (5), Rule 
(e) RuIefiS. 

(d) Rule (i9. 

(e) Rules 43, 44, and App. II to Rules, 
p. 5i3.) 

(/> Army Act, s. 56, ch. TI, para. 9. 


(Form of Froceedings in App, 11. par. (10), 
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CODKTS-MARTIAli. 


Oh. V. 


Joint 

offendets. 


Furtlier 

observa- 

tions. 


Further ob- 
servations; 
ciassiflca- 
tlon of 
offences. 


Repeated 
offences of 
individual. 


General 
prevalence 
of crime. 


is 'One for which a sentence of a month’s detention is 
cient for the maintenance of discipline, the court should not inflict 
a lieaner sentence merely because the court is a general court- 
martial. So, again, if the accused has elected to^e tried bya 
district court-martial, instead of submitting to the jurisdiction of 
his commanding oflicer, his punishment should not on that ground 
be increased ; in fact, it can hardly in ordinary circumstances be 
necessary that tbe court should give a heavier sentence than that 
which the commanding ofiicer has power to award. 

81. Where several offenders are found guilty of the same offence, 
it may often be proper to award different degrees of punishment. 
In some cases it would appear that the degrees of criminality of 
the offenders are different ; while in others regard will be paid 
to their relative rank. For example, a non-commissioned officer 
should as a rule be more severely punished than a private soldier 
concerned with him in the commission of the same offence. 

82. The court has power to punish for contempt a person on trial, 
but its members should not allow themselves to award an mrduly’ 
severe punishment through irritation at the conduct of the accused 
on his trial, or in consequence of the nature of his defence. If 
persons mixed up in the transaction forming the subject of the 
trial have been witnesses at the trial, the accused is entitled to 
impeach their motives and charge them with criminality ; and if he 
oversteps the boundary of propriety in this respect, by maldng 
entirely groundless charges against them, or against other innocent 
persons, he can, if necessarj'^, be tried for making false accusa-' 
tions (a). 

83. Offences, considered in reference to the award of sentence, 
may be committed with or without premeditation, and with or 
without provocation ; and beginning with the highest degree of 
criminality may be chossified as follows : 

(1.) Offences committed with preflieditation and without 
provocation ; 

(2.) Offences committed with premeditation and with pro- 
vocation : 

(3.) Offences committed without premeditation and without 
provocation : 

(4.) Offences committed without premeditation and uath pro- 
vocation. 

In cases of doubt as to tbe proper amount of punishment to be 
awarded, it will be useful to bear in mind this classiflcation. 

84. Another material element in crime in reference to the 
individual is its frequency ; in other words, an habitual offender 
deserves far greater pmiishment than an infrequent offender ; 
and in every case if possible the first offence should be treated 
leniently. 

85. Militarj’^ offences, however, must be considered in reference 
to circtimstances other than those immediately connected with the 
individual offender. When there is a general prevalence of offences | 
or of offences of some particular class, an example may be necessarj’l 
(6), and a severe punishment may justly be awarded in respect of an 
otience which otherwise would receive a more lenient punishment 
In such cases the punishment for the offence must be regarded 


(a) See s. 27, and Rule 60 (C), and notes. 

(b) See Instructions to courts-martial (p. 676), wherein It is stated that before the 
CTiirt Is closed to consider tlieirsentence.a certified copy of any locMiI order which may 
lin\e liecn issued regarding the prevalence of any xmrticular oiTence, is to be pro- 
duced to the court. 
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COURTS-MARTIAL. 


advocate, he is responsible for transmitting the proceedings for 
confirmation; w-here there is not a judge advocate, this duty 
devolves on the president. 

Of regi- 90. The finding and sentence of a regimental court-martial pe 
to be confirmed by the convening officer, or by the officer having 
martial. authority to convene the court at the time of the submission of tlie 
proceedings (a). 


Of district 

court- 

martial. 


Of general 

court- 

martial. 

Warrant for 
general 
court- 
martial. 


In the 
U.K. 


In India 
and elso- 
u'here 
abroad. 


91. The finding and sentence of a district court-martial are to be 
confirmed by an officer authorised to convene general courts- 
martial, or deritung authority to confirm from an officer authorised 
to convene general courts-martial (6). , 

92. Tlie finding and sentence of a general court-martial aw to 
he confirmed by His Majesty, or by an officer deriving authority to 
confirm either immediately or mediately from His Majesty (c). 

93. This authority, where given by the King, is given by the 
warrant respecting courts-martial mentioned above. Any warrant, 
whether issued by the King or by an officer, may reserve any of 
the powers which would otherwise he conferred by it (e^. 

94. The warrant issued to an officer in the United Kingdom | 
does not usually give authority to confirm the findings and 
sentences of general courts-martial, which, consequently, in the 
United Kingdom, require confirmation by the King. 

95. The warrant issued to an officer commanding abroad usually 
gives authority to confirm the findings and sentences of general 
courts-martial, and to delegate that power. Where the oflicer is 
the Commander-in-Chief in India, and sometimes where he is com- 
manding-in-chief on active service, the power of confirmation is 
given without any reservation, except at the option of the officer. 
In other cases^ besides the optional reservation, the warrant reserves | 
for confirmation, by the King, the finding and sentence, where al 
commissioned officer (e) is sentenced to death, penal servitude, 
cashiering, or dismissal. An officer commanding a force on active 
service serving in India, or proceeding from India, usually holds his 
warrant from the Commander-in-Chief in India ; hut if he comes 
under the command of an officer holding a warrant from the King, 
he can only exercise the confirming power by delegation from that 
officer. 


98. Every officer empowered to convene general courts-martial 
cou^* has, by virtue of the Army Act, authority to confirm the findings! 
martial. and sentences of district courts-martial, and to delegate that 
power (/). 

Power oi gijf. The confirming authority can order a revision once only ; 

mailority court must re-assemble and consider, without taking ad - 1 

to send back ditional etudence, either the finding or the sentence, or both of I 
Mntelice for directed. If the finding only is sent back, and the court 

revision, do not adhere to it, the court must also reconsider their sentence ; 


(n) Army Act, s. ftl ft) (n) 

it} Army Act, s. 51 (1 j (c), and s. 123. 

(e) Army Act, s. 51 (1) (6), and s. 123. Aa to field general courts-martial, see— 
s. 61 (1) {d), and Rule 119. 

(d) Bee ixim. 32, above. As to promulgation of proceedings, see Rule 53, and 
K.R., pam. .W3. 

(e) This does not apply to a native commissioned officer In a colony, the finding 

p.nd sentence on whom may, in all cases, be confirmed by tlie general officer com- 
manding the forces in such colony, or at his option reserved for confirmation by • 
the King. ' I 

{/) Army Act, s. 123 (1) (c). 



but if 


y ^berly^f^tio^yj^n ofcfo «,e;^ reason J!®® ^ 
y^e^diiS j ^ ^efu^li seatei,£ conityi an A„??»'ease 




63 


for ti;;> of coSeare “;^7g>in o^ 

-■■■ '“' to »!.“?» is W&.Sffll A^‘®«'-o», 


Ci. 








be y^^^dure iy ^^tion P""^* 

Po^er y ®e«tence a^ ®ft‘ce/2f 

^ S^nepal ' [. o/B»«« ^t'erjof *„ as «„■ y tie 


''«J 

tiePuSj^of 




®efltence 

mioi, 


^■Zt^- 


ilOt 
iiijiess 


iJi 


^en^y iiot Jieid i? ®enteni ifl» 


Sentence 


either 


case be 


of tile 




P«.ed r 

o«ie«S?_e<J ^ 


ot an nft-; air*r o-in a cni. 


tile Pro of no. , OeeiVo , ®o«teace Y. '^®otionsT ®^oe 

^®oaJ senit,y^doin !„i“Para, idy^^^yer -^tbe 

f^ov/s,- „ f iide Dao^;’j bav. feoin- JjP^sei a,.„ , . 


f5'^^tude and ba;; 

,Va civ 

S' (/•;. tter. I, * Pnso, ,■£ “””6r ;»», 


,^™nWon fassS) 7" l>iye are ^s„i . 


^“yaof” 

r/ p«e eon/ir®' to co,,fi.\'5. Para, 2° e^ew^iSe 






®. si(|’ fte 52 .'«'*’®s. e02.eo(, 


'«eefluj. 


8l2g 



54 


COORTS-MARTIAL. 


Oh. Y. 

Of im- 
prisonment. 


Of deten- 
tion. 


Further 

proTisions. 


102. Sentences of imprisonment exceeding twelve months, 
wherever passed, are also (subject to the proviso mentioned in 
para. 104) to be executed in the United Bangdom. If not brought 
to the United Kingdom, a prisoner lias to undergo bw imprison- 
ment either in military custody, or in some authorised prison, 
or in a detention barrack {a). He can, however, be temporarily 
confined in any other prison. 

108. Sentences of detention exceeding twelve months must 
(subject to the proviso mentioned in para. 104) also be executed 
in the United Kingdom. Betention has to be undergone either in 
military custody, or in a detention barrack, but a soldier sentenced 
to detention cannot be confined in a prison. In the United Kingdom 
sentences of detention may be undergone in a branch dotation 
barrack, or barrack deteurion rooms; but where they exceed 
fourteen days, should be carried out in a detention barrack (6). 

104. An offender sentenced to penal servitude, imprisonment, or 
detention, need not be brought to the United Kingdom, if he 
belongs to a class with respect to which the Secretary of State has 
declared that by reason of climate or place of birth or of enlist- 
ment, it is not beneficial to the offender to transfer him to the 
United Kingdom. Nor need an offender sentenced to. imprison- 
ment or detention be brought to the United Kingdom, if the court | 
or other authority mentioned in s. 131 for special reasons other- 
wise orders (c). 


(a) Amy Act, ss, 63-66. K.E., paras. 607, 64B, and see for the mode in which b| 
tern of imprisonment is to beawanied, £.!{., para. 565, and generally as to dlspos&l 
of military conricts, military prisoners, and soldiers undergoing detention, £e., 
K.R., paras. 600-644. b e * 

(5) Amy Act, s. 63 ; and K.R. para. 645. 

(c) Amy Act, s. 131 (2), the note to which states the regulations made by the 
Secretary of State. ( 


CHAPTEE VI. 


EVIDENCE. 

Introductory. 

1. Tlie rules of evidence are the niles which regulate the mode 
in which questions of fact may be determined for judicial purposes. 
The object of every criminal trial is, or may be, to determine two 
classes of questions— questions of fact and questions of law. If the 
accused person pleads guilty, there is no question of fact involved 
in the trial ; but if he does not, he raises two questions or issues : 
first, whether the facts charged against him happened ; and next, 
if they did happen, what is their legal consequence. 

2. In. trial by jury, these two questions are answered by 
different persons. The jimy, under the guidance of the judge, find 
the facts. The judge lays down the law. It was with reference 
to trial by jury that the English rules of evidence were originally 
framed, and it is to this mode of trial that they are still primarily 
applicable. They are, in fact, the rules in accordance with which 
a judge guides a jury. In trials before courts-martial, the members 
of the courts both find the facta and lay down the law, and thus 
perfom the functions of both jury and judge. It therefore 
becomes their duty, when applying their minds to questions of 
fact, in the camcity of jurymen, to consider themselves bound by 
the rules which, in the case of an ordinary trial by jury, are laid 
down by the judge. 

3. Now, a juryman is supposed to bring with him to the con- 
sideration of the questions which he has to try common sense, and a 
general hnowledge of human nature and of the ways of the world. 
JBut he is not supposed to bring with him any special knowledge 
enabling him to answer the particular questions of fact raised in 
the trial. His knowledge of these matters is derived from what is 
proved to him at the hearing. Tlie means of proof, or evidence, 
usually consists of statements made by witnesses under exami- 
nation, or of documents produced for inspection, and is therefore 
commonly classified as being either oral evidence or documeutaiy 
evidence. But the jury, or, in the case of trials by court-martial the 
members of the court, may supplement by direct information the 
knowledge derived from these sources. Thus they may inspect for 
themselves anything sufficiently identified by evidence, and pro- 
duced in court as material to their decision ; or they may go to 
view any place the sight of which may help them to understand 
the evidence. 

4. There is no difference in principle between the method of 
inquiry in judicial and in extra-judicial proceedings. In either 
case a person who wishes to find out whether a particular event 
did or did not happen tries, in the first place, to obtain information 
from persons who were present and saw what happened {direct 
evidence), and, failing that, to obtain information from persons who 
can tell him about facts from which he can draw an iterance as to 
whether the event did or did not happen {indirect evidence). But 
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in judicial inquiries the information given must be on oath, and be 
liable to be tested by cross-examination, and there are certain rules 
of law which exclude from the consideration of a jury particular 
classes of indirect evidence which an ordinar}’’ inquirer would 
naturally take into consideration. Statements so excluded are said 
to be “ not admissible as evidence,” or “ not evidence ” (a). And if 
a member of a court-martial is in doubt whether a statement which 
it is proposed to make to him is, or is not, admissible as evidence, the 
most useful advice that can be given to him is, first to use his 
common sense as to whether the matter proposed to be proved hiw 
any practical bearing on the question which he has to try, and, if 
he thinks that it has, then to consider whether it falls within any 
one of the negative or exclusive rules of law to which reference has 
been made. 

6. The answer to the question why particular statements should 
be excluded from evidence in judicud inquiries is that their 
exclusion has been found by practical experience useful on ^'arious 
grounds, and notably on the following : — 

1. It assists the jury. 

2. It secures fair play to the accused. 

3. It proieots absent persons. 

4. It prevents waste of time. 

It assists the jury by concentrating their attention on the 
questions immediately before them, and preventing them from 
being distracted or bewildered by facts which either have no 
beamg on the questions before them, or have so remote a 
bearing on those questions as to be practically useless as guides to 
the tnath, and from being misled by statements, the effect of 
which, through the prejudice which they excite, is out of all propor- 
tion to their true weight. It secures fair play to the accused, 
because he comes to the trial prepared to meet a specific diarge, 
and ought not to be suddenly conironted by statements which lie 
had no reason to expect would be made against him. It protects 
absent persons against statements affecting their characters. And, 
lastly, it prevente the infinite waste of time which would ensue if 
the discussion of a question of fact in a court were allowed to 
branch oat into all the subjects with which that fact is more or less 
connected. 

6. The rules of evidence to be followed by courts-martial are to 
be those adopted in courts of ordinary c rimin al jurisdiction in 
England (6). These rules are to be found in the ordinary text- 
books on the subject, such as Taylor on Evidence, Eoscoe’s Digest 
of the Law of Evidence in Criminal Cases, Stephen’s Digest of the 
Law of Evidence, and Wills’ Tlieory and Practice of the Law of 
Evidence ; but as only a limited number of these rules are from 
the nature of the case applicable to proceedings before courts- 
martial, it is thought that it may be useful to state and illustrate 
shortly the most important of those which are so applicable. 

7. The principal matters with which the rules of evidence are 
concerned may, for the purpose of this chapter, be classified 
as follows 

(i.) What mxut be proved. 

(ii.) What facts are assumed to he htovm (judicial notice). 


(а) The two plimscE illustiate the widerand narrower sense of the term evidence.” 
In its nanower sense it means tliat kind of. evidence nhieh is recognised by courts 
of law. 

(б) Ann.r A.ct, ss. 137 and 128 ; Criminal Evidence Act, 1893 (61 & 62 Viet, c. 36) : 
andBiilelS. 



57 


TTAai must be 'proved,. 

B}! which side proof must he given (burden of prooQ. Ch. VI. 

(iv.) What statements are admissible as evidence (admissibility ““ 
of evidence). 

(v.) When admissions or confessions may he admitted as 
evidence. 

(vi.) Who may give evidence (competency of witnesses). 

(ni.) What questions need not be answered and what documents 
'need not he produced (privilege of witnesses). 

(viii.) Row evidence is to he given. 

(i.) What must be proved. 

8, What must be proved, in order to obtain a conviction, is the Charge 
particular charge brought As a general rule, every charge alleges, 
or ought to allege, a specific offence constituting a breach of a proved.* 
specific enactment (a) ; and, subject to certain exceptions, it is of this 
offence, and of this offence alone, that the person charged can be 
convicted. The reason for the rule is the unfairness of requiring a 
person to meet a charge for which he is not prepjired. And the 
exceptions will be found not to conflict with this reason, since they 
relate either to cases where the distinction between two offences is 
mainly technical ; or to cases where the distinction is one of degree, 
but not of kind, and the accused, having been charged with the 
more serious, is allowed to be convicted of the less serious offence (5). 

The former class of cases is illustrated by the enactments providing 
that a person charged with felony may, in certain cases, be con- 
victed of a misdemeanour ; and that a person charged with stealing 
may be convicted of embezzlement, and vice vehA. The second 
class is illustrated by the common law nile that on an indictment 
for murder, if the prosecutor fails in proving malice prepense, the 
accused may be convicted of manslaugliter ; and by the provisions 
contained in s. 56 (3) (6) of the Army Act. 

8. It is the substance only of the charge that need be proved. Substance 
Allegations which are not essential to constitute the offence, and 
which may be omitted without affecting the validity of the charge, be prove 
do not require proof, and may be rejected as surplusage (c). In 
some cases, as in charges against a sentinel for misbehaviour on 
his post, or in a charge for not giving immediate notice of 
desertion (d), the time or place of the offence is material ; but as a 
rule it is not so. Where the court think that the facts proved differ 
materially from the facta alleged, but prove the same charge, they 
are empowered by Rule 44 (B) to record a special finding, instead 
of a finding of “Not guilty.” 

(ii.) What facts are assumed to he knowtu 

10. The court are said to take judicial notice, in other words not judicial 
to require evidence, of any facts which are so generally known as "o**®®* 
not to require special proof. By Rule 74 the court are expressly 
authorised to take judicial notice of all matters of notoriety, 
including all matters within their general military knowledge. 


(a) See Itules 9-12, and 23. As to offences of conduct to the prejudice of good 

[ order and military discipline, see s. 40 of the Army Act, and cli. Ill, para. 32. 

{li) The provision in s. 56 {•!) of the Army Act, w hich allows a person charged y ith 
attempting to desert to be found guilty of desertion, cannot bo placed under either 
of these heads of exceptions, hut is in a dass by itself. 

(c) See Eules 9-12, and 23, and as to particulars of time and place in the charge, 
see Note as to use of Forms of Charges {18H22), at tlie beginning of Appendix I 
to the Rules, pp, 531, 532, 

(d) See Army Act, ss. 6 (1) {K), 14 (2). 
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Tims, evidence need not be given as to the relative rank of oflScers, 
as to the general duties, authorities, and obligations of different 
members of the service, or generally as to any matters which an 
officer, as such, may reasonably be expected to know (a). Nor^ 
again, would it be necessary to prove that an important battle was 
fought on the 18th of June, 1815. 

11. Among the matters of which it is the duty of all judges to 
take judicial notice may be mentioned Acts of Parliament : the 
general course of proceedings and privileges of Parliament, the date 
and place of the sittings of each House, but not transactions in 
their journals ; the course of proceedings and rules of practice in 
the Supreme Court of Judicature ; the accession of the King ; 
the existence and title of every State and Sovereign recognised by 
the King ; the Great Seal, the Privy Seal, the Seals of the Superior 
Court of Justice ; the seal of any notary-public in the British 
Dominions, and various other seaw ; the extent of the territories 
under the dominion of the Crown, and the territorial and political 
divisions of the different parts of the United Kingdom ; the ordinary 
course of nature, natural and artificial divisions of time, and the 
meaning of English words ; and all other matters which they are 
directed by any statute to notice. 


(iii.) which side Proof must he given. 

Burden of 12. In considering the practice as to the burden of proof regard 
proof. must be had to two rules ; jirst^ that every man is presumed to be 
innocent until he is proved to be guilty ; and, second^ that he who 
alleges a fact must prove it, whether the allegation is couched in 
affirmative or negative terms. It follows from both these rules 
that it is incumbent on the prosecution in the first instance to give 
evidence of the commission of the offence, and connecting the 
accused with the commission, and that then, but not till then, the 
accused is bound to prove any facts from which he wishes the 
court to infer his innocence. The rule that he who alleges a fact 
must prove it, even though the allegation is couched in negative 
terms, is subject to tu'o exceptions : — 

(1) Some statutes expressly provide that the proof of lawful 

e.xcuse, or authority, or the absence of fraudulent intent, 
shall lie on the person charged, although by the terms in 
which the offence is defined they are expressly made 
elements of the offence, as in the statute making it criminal 
to be found by night in the possession of housebreaking 
implements without lawful excuse (6) ; 

(2) Where the subject of the negative assertion is peculiarly 

within the knowledge of the accused, he must prove it as 
a matter of defence. For instance, in a charge of learing 
the ranks or a post without orders, absence without 
leave, releasing a person without authority, or detaining 
a person unnecess.irily (c), it would lie on the person 
charged to prove that the requisite orders, leave or 
authority had been given, or that the necessity existed. 
On the other band, when a soldier is charged with 


(a) Bee s. 6(1) (e), 8, 10 (3), li and 2o (1), of the Anny Act, as illustrations of 
matters which would be presumed to be within tha general military knowledge 
of an officer. 

W Larceny Act, ISCl (24 A 2.i Vii>t., c. 961. s 58. 

(c) Sec Army Act, ss. 5 (1), 6 (1) (6), 15, 20 (1), 21 (1). 
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breaking out of biUi’acks (a), it would lie on the prose- Oh. VL 
cutor in the first instance to prove tliat the accused — 
had no right to quit them. 

X3. As the trial goes on, the burden of proof may be shifted of 
from the prosecutor to the accused by the proof of facts which proof?” 
raise a presumption of his guilt Thus A. is accused of stealing 
a five-pound note. The burden of proof is on the prosecution. 

He is shown to be in possession of the note soon after the fact. 

The burden of proof is shifted to A. A. shows that the note was 
given him in change for a ten-pound note. The burden of proof 
is shifted to the prosecution. 

14. Where it is proved that an unlawful act has been com- Presump* 
mitted, a criminal intention is presumed, and the proof of justification j from 

or excuse lies on the accused. On a charge of murder the law unlawful 
presumes malice from the act of killing, and throws on the accused 
the burden of disproving the malice by justifying or extenuating 
the act. On a charge of wilfully maiming or injuring with intent 
to render unfit for service, the intent will be presumed if it is shown 
that the act was wilfully done (b). 


(iv.) Wliat statements are admissible as Evidence. 

16. It has been remarked above that there are certain rules Rules as to 
which exclude from consideration on judicial inquiries classes of 
evidence which would be taken into consideration on ordinary evidLce. 
inquiries. The most important of these negative or exclusive rules 
may, with reference to criminal proceeding, be stated as follows 

I. Nothing shall be admitted as evidence which does not tend Rule of 
immediately to prove or disprove the charge. relevancy. 

II. The evidence produced must be the best obtainable under Rule of best 

the circumstances. evidence. 

To these may be added, subject to important qualifications - 

III. Hearsay is not evidence. Hearsoy. 

IV. Opinion is not evidence. Opinion. 


16. Tlie form in which the first rule is expressed shows the i. Rule of 
vagueness, and, it may be added, the necessary vagueness, of its «levancy. 
character. What cla'jses of facte “tend immediately” to prove 
or disprove a charge ? Or, to use a more technical expression (c), 
what facts are “ relevant” ? To this question no direct answer can 
be given. No precise line can be drawn between “relevant” and 
“irrelevant” facts. All that can be done is to state certain sub- 


ordinate rules illustrating the kind of line which experience has 
induced courts to draw with respect to particular classes of facts. 

Common sense must supply the rest. 

17. In the first place the character or general reputation of the 
accused person is not admissible as evidence of his guilt. This rule evidence for 
is most important to prevent the injustice which might arise from 
prejudice or unpopularity. “Give a dog a bad name and hang 
him,” represents tlie popular instinct. “ A man shall not be con- 
victed because he has a bad name,” says the law. For this reason 
the prosecutor may not give evidence of character, except to rebut 
evidence to a contrary effect given on behalf of the accused (rf). 


(fl) A.rmyA«t s. 10(4), 

\b) See Army Act a. 18 (3). 

(c) See Rule 73 (A). 

(4 As to reply to witnesses to character called by the accused, see Rules 40 (.8) 
(B), 86 (C). The Court may also, after conviction, for their guidance in determin- 
ing the sentence, take evidence as to the character of the accused (Rule 46), 
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18. On the other hand, the accused may call 'witnesses to speak 
generally as to his character. Tlie eWdence, however, of such 
witnesses must be confined to the general reputation of the accused 
for good character, and evidence of particular cases of praiseworthy 
conduct in the accused is not pronerly admissible. This generjd 
reputation for good character may be evidenced by showing I hat 
the record of the accused in the conduct book is good, or that his 
superior officers have publicly approved of the way in which he has 
conducted himself while in the service. 

19. E'vidence of general good character caimot avail the accused 
against evidence of the faci^ but where some reasonable doubt 
exists as to his guilt, it may tend to strengthen a presumption 
of innocence ; and where intention is a principal ingredient in the 
ofience, or where presumptive' proof only is adduced, evidence as 
to character, bearing on the charge, may be highly important, and 
serve to explain the conduct of the accused. On a trial for treason, 
Lord Kenyon observed, “An aftectionate and warm evidence of 
character, when collected together, should make a strong impres- 
sion in favour of a prisoner ; and when those who give such a 
character in eiddence are entitled to credit, their testimony should 
have great weight with the jury.” On a cliarge of murder, where 
malice is the essence of the crime, expressions of goodw’ill and acts 
of kindness by the accused toward the deceased are always 
considered important evidence, as showing what was his general dis- 
position towards the deceased, and leading to the conclusion that his 
intention could not have been that imputed to him. On a charge 
of stealing, character for honesty may be entitled to great weight. 
So 'also on a charge implicating the courage of a soldier, character 
for bravery and resolution might be of "vast importance. But 
it would be manifestly absurd and irrelevant, on a charge of 
stealing, to allow character for bravery to weigh in the scale of 
proof ; or on a charge of cowai^ce, to be biassed by a character 
of honesty. General character, unconnected with the charge, 
though it may not weigh With the court, except in awarding 
punishment in discretionary cases, may essentially serve the 
accused, by infiuencing the superior with whom it rests to 
mitigate or remit the sentence. 

20. Evidence that the person accused of an offence committed 
a like offence or acted in a similar manner on another occasion, is not 
admissible merely for the purpose of showing that he has a general 
disposition to commit such offences. Thus, on a charge of murder, 
the prosecutor cannot give evidence of the conduct of the aemsed 
in respect of other persons for the purpose of proiing a blood- 
thirsty and murderous disposition. So, on a cliarge against a sentry 
of having been asleep on his post on a particular occasion, evidence 
that he liJid been found asleep on his post on other occasions 
would not b.e admissible for the purpose of showing that he would 
be likely to commit the offence ; and on a charge of insubordination, 
evidence of insubordinate conduct on other occasions would not be 
admissible for the purpose of showing a tendenev to insubordinate 
conduct (a). 

21. But where several offences are so connected with each other ” 
as to form part of an entire transaction, evidence of one is 
admissible ns proof of another. On a charge of stealing, for 
example, though it is not material in general to inquire into any 


(a) See, however, Mow, panu 93 (.\). 
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other taking of goods besides that specified in the charge, yet Ch.VI. 
for the purpose or ascertaining the identity of the person, it is — 
often important to show tluit other goods which had been upon an 
adjoining part of tlie same house and grounds were taken in the 
same nij^it, and afterwards found in the possession of the accused. 

This is strong evidence of the Jiccused having been near the owner’s 
liouse on the night of the robbery ; and from that point of view it 
is material. Thus, also, to prove the crime of arson, it may be 
shown that property which had been taken out of the house at the 
time of the firing was afterwards found secreted in the possession 
of the accused. So, on a charge of desertion, it may be admis- 
sible to inquire into the fact of (noi the facts attending) a 
highway robbery which had been committed by the accused on the 
night on which he absented himself, and for which he had been 
tried and convicted by a civil court. The crime of desertion, 
depending on the intention not to return, might be inferred, in 
connection with other circumstances, from the commission of a 
heinous offence ; and such collateral evidence is admissible to 
prove the intention of the accused. 

I 22. And where intention, knowledge, belief, malice, or any Facta aiiow- 
other state pf mindj is a necessary ingredient of the offence 
charged, the commission of the principal act being either admitted ledge, belief, . 
or proved, evidence may, for the purpose of proving the existence 
of such a state of mind in reference to the mrticular matter in 
question, be given of similar acts committed by the accused on 
different occasions. Thus, although on a charge of murder 
evidence as to the disposition of the accused, is, as has been stated, 
inadmissible, yet former attempts by him to assassinate the 
deceased are admissible as a proof of intention. So also evidence 
is admissible as to former menaces or expressions of vindictive 
feeling towards the deceased. Again, on a charge of uttering 
base coin, proof that the accused uttered base coin on other 
occasions is admissible as evidence that he hum the coin to be 
base j and on a charge of obtaining credit by means of fraud, 
where it was proved that the accused hired furnished apartments 
and left them without paying for them, evidence that he had also 
gone to other houses and left without paying was held admis- 
sible as negativing the existence of any reasonable or honest 
motive (o). 

23. In support of a charge for malicious, disrespectful, or unbe- Facts sbo«- 
coming language, addressed by word of mouth, or written to, or 
used of, a superior officer at a stated time, or in a particular letter, (furtiier 
after having proved the words in the cliarge, the prosecutor, to 
show the spirit and intention of the accused, may prove also that 
he spoke or wrote either disrespectful or malicious words on the 
same subject, either before or afterwards, or that he published or 
disseminated copies of the letter set forth as disrespectful in the 
charge. This evidence is admissible, not in aggravation of the • 
offence charged, but for the purpose of proving the deliberate malice 
or disrespect imputed in the charge ; and the accused may give in 
evidence, as negativing a deliberate purpose, or as palliating, though 
not justifying his conduct, that he had been provoked to act as he 
had’ by the conduct of his superior towards him. So, on an 
indictment for malicious shooting, if it is questionable whether 
the shooting was by accident or design, proof may be given that at 
another time the accused intentionally shot at the same person. 


I 


(a) R V. Wi/att, L.B. [1804] 1 K. B., 188. 
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24. Where the diarge is of a nature \yhich makes tlie intention 
a principal issue, as "where a person is charged with treason, or 
with a design to undermine the influence of the commanding 
officer, an inquiry may be allowed into the conduct and sentiments 
of the accused on particular occasions, but with reference only 
to the overt act laid or specified in the charge, and to the 
transactions proved against him. The intention of one particular 
act may be best evinced by other contemporaneous actions, but 
great caution is needed to prevent injustice to the accused by 
extending the inquiry to mattera wholly imconnected with the 
charge. It would be the height of injustice to allow such an 
attads upon him as would involve the necessity of his entering 
unprepared and at once on the defence of every action of his life. 

25. Again, where there is a question whether a person com- 
mitted an offence, eAndence may be given of any fact supplying a 
motive or constituting preparation for the offence, of any subse- 
quent conduct of the person accused, which is apparently influenced 
by the commission of the offence, and of any act done by him, or • 
by his authority, in consequence of the offence. Thus, evidence 
may be given that, after the commission of the alleged offence, the 
accused absconded, or was in possession of the property, or the 
proceeds of property, acquired by the* offence, or that he attempted 
to conceal things which were or might have been used in committing 
the offence, or as to the manner in which he conducted himself when 
statements were made in his presence and hearing, 

26. In cases of conspiracy, after primd fade evidence has been 
given of the existence of the plot, and of the connection of the 
accused therewith, the charge against one conspirator may be 
supported by e"\adence of anything done, written, or said, not 
only by him, but by any other of the conspirators, in furtherance 
of the common purpose. Thus on the consideration of a charge of 
mutiny, or exciting mutiny, evidence of this kind may, after such 
pnmd fade proof, be received against a mrticular one of the accused. 

27. Statements of the class above described are admissible as 
eAudence, if they are made in execution of the common purpose, 
because they form part of the transaction to which the inquiry 
relates (a). But a statement made by one conspirator, not in 
execution of the common purpose, but in narration of some event 
forming part of the conspiracy, falls within the rule of hearsay, 
to wliich reference "will be made hereafter, and is not admissible as 
efudence against another conspirator, unless made in his presence (b). 
In consequence of this distinction, the admissibility of writings 
often depends on the time when they are proved to be in the 
possession of fellow conspiratora, whether it was before or after 
the apprehension of the accused. 

28. Thus, on the trial of a person for a treasonable conspiracy, 
some papers, containing a variety of plans and lists of names, 
which had been found in the house of a co-conspirator, and which 
had a reference to the design of the conspiracy, and were in fur- 
therance of the plot, were held to be admissible as evidence against 
the accused. the judges were of opinion that these papers 
ought to be received in the case, inasmuch as there was stroug_- 
presmnptive evidence that they were in the house of the co- 
conspirator before the apprehemion of the accused, for the room 
in which the papers were found had been locked up by one of the 


(a) See below, patss. 51, 52, 

(b) See 77. v. Blake, 6 Q.B., 125 ; Stephen Dig. Ev.,p. 6 and 7 ; Wills, pp. 116 et seq. 
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conspiratoi’s. And the jiid«es distinguished the point in this case Ch. VI. 
from a case cited where the papers were found, after the apprehen- — 
sion of the accused, in the possession of persons who possibly might 
not have obtained the papers until afterwards, 

29. As in trials for conspiracies, whatever the accused may have A-cts and 
done or said at any meeting alleged to liave been held in puranance of accused™ 
of the conspiracy may be given in evidence against him on the wiien evi- 
)art of the prosecution, so, on the other h.and, any other part of 

lis conduct at the same meeting will be allowed to be proved in conspiracy 
lis behalf : for bis intention and design .at a particular tinje are best 
explained by a complete view of every part of his conduct .at that 
time, and not merely from the proof of a single isolated act or 
declaration. 

30. The me.aning of the rule that the evidence produced must be n. Suie ns 
the best obtainable under the eiraumst.ances, is this. No evidence evidence, 
which leads us to suppose that other and better evidence remains 
behind am have .any weight, .os the production of such inferior 
evidence suggests that there is some secret or sinister motive for 
withholding the better and more satisfactory evidence. 

31. The rule in question is more strictly enforced with regard Uuie chiefly 
to documentary evidence than with regard to oral evidence, .and 

is usually applied in the form of the two well-known sub-rules : i^ents. 

(1) Th.at a verbal .account of the contents of a document can never primary 
be received if the document itself is obtainable ; (2) That, wid 
subject to certsiin exceptions, a copy of a document is not .admissible ““aencef 
when the original document am be produced. In these c.ases the 
document itself is said to be prim.ary, whilst the verbal account, 
or the copy, is called secondary evidence. 

32. Primary evidence of the contents of a document is given by Primary 

producing the document for the inspection of the court. evidence of 

‘ ® * doonment. 

33. If the document is of a kind which is required by law to be Attested 
.attested, but not otherwise (a), it is also neces.sary to call an 
attesting witness to prove its due execution. But this rule is subject documents, 
to the following exceptions 

(a) If it is proved thtit there is no attesting witness alive, .and 
oipable of giving evidence, then it is sufficient to prove 
that the .attestation of .at least one attesting witness is in 
his handwriting, .and th.at the signature of the person 
executing the document is in the handwriting of that 
person. 

(p) If the document is proved, or purports to be, more than 
thirty ye.ar3 old, and is produced from what the court 
considers to be its proper custody, an attesting witness 
need not be called, and it will be presumed without 
evidence that the instrument was duly executed and 
attested. 

84. The rule as to the inadmissibility of a copy of a document Distinction 
is .applied much more strictly to private than to public or official 

documents, pubiicdocu- 

mentu. 

- 86.' Secondary evidence may be given of the contents of a private Secondary 
document in the following cases _ private*" 

(a) Where the original is shown or appears to be in the possession documents, 
of the adverse party, and he, .after luaving been served 
with reasonable notice to produce it, does not do so. 


(a) 28 & 29 Yict., c. 18, es. 1, 7. 
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(6) Where the original isshotrn or appeal's to be in the possession 
or ppwer of a stranger not legally bound to produce it, 
and he, after having been served with a writ of subpma 
duces tecum, or after having been sworn as a witness and 
asked for the document, and having admitted that it is in 
couii;, refuses to produce it. 

(c) Where it is shown that proper search has been made for 

the original, and there is reason for believing that it is 
destroyed or lost. 

(d) Where the original is of such a nature as not to be easily 

movable (a), or is in a country from which it is not per- 
mitted to be removed. 

(e) Where the original is a document for the proof of which 

special provision is made by any Act of Parliament, or 
any law in force for the time being (b). 

(/) Where the document is an entry in a banker’s book, provable 
according to the special provisions of the Bankers’ Books 
Evidence Act, 1879 (42 & 43 Viet., c. 11). 

86. Secondary evidence of a private document is usually given 
either by producing a copy and calling a witness who can prove 
the copy to be con’ect, or when there is no copy obtainable, by 
calling a witness who has seen the document, and can give an 
account of its contents. 

37. No general definition of public documents is possible, but the 
rules of evidence applicable to public documents are expressly 
applied by statute to many classes of documents. Primary evidence 
of any public document may be given by producing the document 
from proper custody, and by a witness identifying it as being what 
it professes to be. Public documents may always be proved by 
secondary evidence, but the particular kind of secondary evidence 
required is in many cases defined by statute. Where a document 
is of such a public nature as to be admissible in eridence on its 
mere production from the proper custody, and no statute exists 
which renders its contents provable by means of a copy, any copy 
thereof or extract therefrom is admissible as proof of ite contents, 
if it is proved to be an examined copy or extract, or purports to 
be signed and certified as a true copy or extract by the officer to 
whose custody the original is intrusted (c). 

38. It is prorided by many statutes that various certificates, 
official and public documents, documents and proceedings of cor- 
porations and of joint stock and other companies, and certified copies 
of documents, bye-laws, entries in registers and other books, shall 
be receivable as evidence of certain particulars in courts of justice, 
if they are authenticated in the manner prescribed by the statutes. 
Whenei’er, by virtue of any such prorision, any such certificate or 
certified copy is receivable as proof of any particular in any court 
of justice, it is admissible as evidence, if it purports to be authenti- 
cated in the manner prescribed by law, without calling any witness 
to prove any stam^, seal, or signature required for its authentication, 
or to prove the official character of the person who appears to have 
signed it {d). 


(a) e.g„ n placard posted on n wall, or a tombstone. 

(b) Tliesc arc practically tre.ated on the same footing ns public documents. 

(e) Ilk 15 Viet., c. 99, s. 14. 

<rf) 8 & 9 Viet., c. 11.1, preamble, and s. 1, and Stepli., Dig. Ev., art. 70. A certi- 
ficate, Ac., so rccchnble is merely handed in to the Court by the party producing it. 
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39. Under s. 2 of the Documentaiy Evidence Act, 1868 (31 & Ch. VI. 
32 Viet., c. 37), pn'md facie evidence of any proclamation, order, 

or regulation issued by His Majesty, or by the Privy Council, also of Docu- 
of any proclamation, order, or regulation issued by or under the mentary 
authority of any such department of the Government or officer as aJj ^ ^ 
is mentioned in the first column of the schedule to the Act (a), oertnin 
may be given in all courts of justice, and in all legal proceedings, 
wliatsoevcr, in all or any of the following modes (1.) By the 
preduction of. a copy of the Gazette, purporting to contain the 
■proclamation, order, or regulation ; (2.) By the production of a 
■copy of the proclamation, order, or regulation purporting to be 
printed by the Government printer (i), or, where the question 
:ariSes in a court in any British colony or posses-sion, of a copy 
purporting to be printed under the authority of the legislature of 
•that colony or possession ; (3.) By the production, in the case of 
^ any proclamation, order, or regulation issued (i) by His Majesty, 

' or the Privy Council, or (ii) by any of the departments specified in 
1 'the schedule, of a copy or extract purporting to be certified as true 
■either (i) by the clerk or any Lord of the Privy Council, or (ii) 
by the proper certifying officer specified in the second column of 
the schedule. 

Any copy or extract made in pursuance of the Act may be in 
print or in writing, or partly in print and partly in writing ; and 
no proof is required of the handwriting or official position of any 
person certifying in pursviance of the Act, to the truth of any copy 
of or extract from any proclamation, order, or regulation. 

40. Sj^ecial provision is made by the Army Act for proving, by 

means of copies, attestation papers on enlistment. King’s Eegula- Army Act 
tions, Royal Warrants, and rules, warrants, and orders made infwtodocu- 
pursuance of the Act, records in regimental books, and proceedings pro”S)icby 
of courts-martial (c). copies. 

41. In connection with the rule as to best evidence, reference 

may be made to the distinction between direct and indirect denern'ot 
evidence. By direct evidence is meant the statement of a person applicable 
who saw, or otherwise observed with his senses, the fact in question, 
between 

(n) Tlie schedule ns supplemented by the Dooumentaiy Evidence Act, 1895 {58 
Vlct., c. 9), is as follows evidence. 


COtUM.>f I, 

Name of Diriment or 
OJfuxt. 

The Commissioners of the 
Treasury, 

The Commissioners for exe- 
cuting the oflice of Lord 
High Admiral. 

Secretaries of State. 
Committdo of Privy Council 
for Trade, 

The Poor Law Board.* 

I The Board of Agriculture and 
I Pishcrlcs, 


Cowm II. 

Names of Certifyinff Offittts, 

Any Commissioner, Secretary, or Assistant Secretary 
o’f the Treasury. 

Any of the Commissioners for executing the ofRccof 
lx)rd High Admiral, or citlicr of the Secretaries to 
the said Commissioners. 

Any Secrotary or Under Sccrclary of State, 

Any member of the Committee of Privy Council for 
Tnidc, OP any Secretary or Assistant Secretary of 
the said Committee. 

Any Commissioner of tlie Poor Law Board, or any 
Six;rctary or Assistant Secretary of the said Board. 

The President or any memi^er of the Board, or tlio 
Secretary of the Board, or any person authorised by 
the President to act on bebalt of the Secretary of 


I the Board. 

(0) Under tl>e Documentaiy Evidence Act, 1883 (45 & 46 Viet., c. (9) tliis expression 
“h)eludes His Majesty's SUtionery Oflice. The same Act e.xtendod the Doc. Evid. 
Act, 1868, to proclamations, &o., Issued by U«e Lord Lieutenant of Ireland, Tim 
„Act of 1895 (68 71ct., c. 9) extended tlie Act to any ikeummts issued by the 
Boatd of Agriculture, now called the Board of Agriculture and Fisheries, 

(c) Army Act, ss, 163, 165. 


* The functions of the Poor law Board were transferred to the Local Government 
Hoard in 1871. 
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By indirect, or as it is often called, circumstantial evidence, is 
meant evidence of facts, from wiiicli the fact in question may be 
inferred or presumed. The rule as to best evidence has no 
application to the difference between direct and indirect evidence. • 
Direct emdence is not better than indirect or circumstantial 
evidence, the ^fference between them being one not of degree but 
oihind. ' . 

42. From the circumstances under wbich crimes are ordinaiily 
committed, it follows that direct evidence of their commission is 
rarely obtainable, and that in the great majority of cases reliance 
must be placed on circumstantial evidence. Such evidence is in no 
way inferior to direct evidence, and is in some respects superior to 
it; for it has become a proverb that “facts cjvnnot lie," whilst 
witnesses may. On the other hand, it must always be borne in 
mind that if facta cannot “lie,” they may, and often do, deceive ; 
in other words, that the interpretation which they appear to 
suggest is not that wliich ought to be placed upon them, TJierefore, 
before the court finds an accused person guilty on circmnstautial 
evidence, it must be satisfied not only that the circumstances are 
consistent with the accused having committed the act, hut that 
they are inconsistent with any other rational conclusion than that 
the accused was the guilty person (a). 

43. Tlie writer of a series of papers on the value and danger of 
circumstantial evidence, which appeared some years ago in a legal 
paper (6), states one of the leading rules with respect to this class 
of e\ddence as follows ; — “ Ths facts on which it is sought to found 
‘*the inference of guilt must he visibly and evidently connected with the 
“crmie,”— and illustrates the rule by contrasting two groups of 
facts, of which the first would not, whilst the second would, 
constitute coiiviucing circumstantial evidence of a crime. The 
characteristic difference between good and bad circumstantial 
evidence caimot be better explained than by quoting the passage 
which contains this illustration 

“ In one of the works on evidence there is an admirable example 
“ of a series of circumstances sudi as are intended to be excluded oy 
“ this rule, which we take the liberty of epitomising ; — 

“ 1. The accused was a man of bad general character. 

“2. He belonged to a nation characteristically regardless of 
" human life. 

“ 3. He narrowly escaped conriction on a charge of murder some 
“ years before. 

“ 4 There is a strong ill-feeling between his nation and tliat of 
“ the deceased. 

“ 5. He was heard to make exclamations in his sleep indicating 
“ a consciousness of having committed some terrible deed. 

“ 6. The deceased was robbed, and the accused is proved to be 
“ notoriously greedy about money. 

“ It is scarcely neces^ry to say that, if a series of such circum- 
“ stances were indefinitely' aammnlated, it would fail to produce 
“ in a sane mind a conrietion that the accused was guilty. There 
“ is no visible ligamen between these facts and the facts sought to 
“ be established that the accused committed the niiuxler, as all 
“ facts are perfectly consistent with liis innocence. Contrast sikIi 
“ circumstances with such as ordinarily present themselves in st;Wg' 


(a) Hedges ease, 2 Lewin, C. C., 227. 
(1) Law Journal, Oct. 11, 187J. 
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“ cases of circumstantial evidence. Let us take, for instance, the Ch, VI. 
“ following series of facts — 

“ 1. The deceased was found apparently murdered by a pistol 
“ bullet, which penetiated the skull. 

“ 2. On the ground near the body was found a small fragment 
“ of a newspaper, which smelled strongly of burnt powder, and led 
“ to the supposition that it had been used in separating the powder 
“ from the ball ; and on the accused being arrested there was 
“ found another piece of newspaper, which corresponded minutely 
“ at the point where it was torn with that found near the body of 
“ the deceased. 

“ 3. In a pond near the scene of the murder was found a pistol, 

“ which had evidently been only recently thrown into t’le water, 

“ and into which the bullet fitted. 

“ 4. The pistol was proved to have belonged to a gentleman in 
“ the neighbourhood j but it also appeared that the prisoner was 
“ a servant in his emploj'ment, and that the pistol was missed the 
“ day before the munler from among several fowling pieces, 

“ pistols, powder flasks, and other articles connected avith the 
“ paraphernalia of the sportsman which were arranged in a small 
“room in the gentleman's house devoted to the purposes of sport. 

“ It was a part of the prisoner’s duty to keep this room and its 
“ contents in order. 

“ 6. Wlien asked whether he ever saw the pistol, he denied it. 

“ On the prisoner were found two bank notes, which were proved 
“ to have been given to the deceased in pai’t payment for a horse 
“ sold by him to a neighbour. 

“ The first of these facts at once suggests suspicion against the 
“ accused. As the second and subsequent circumstances are di4- 
“ closed, the suspicion becomes intensified ; and, as the narrative 
“ goes on, the strong apparent connection between the facts and 
“ the crime rapidly culminates, until, even before the last of them 
“ is reached, the climax of moral' certainty is attained, and the mind 
“ is forced to accept the conclusion that the accused was the 
“ perpetrator of the crime.” 

44. The rule which requires production of the best obtainable jestew- 
evidence does not require the strongest possible assurance ; in no^mean * 
other words, does not require the fullest proof of which the case strongest 
will admit, nor the repetition of evidence beyond that which is 
sufiicient to establish the fact For instance, it is not necessary, in 

order to prove handwriting, to call the writer himself ; nor, if a 
whole regiment should be present at some overt act of mutiny or 
insubordination, as tlie striking a commanding officer in front of his 
regiment, would the law require the production of all the persons 
present j for if one witness only were produced, and if, from his 
situation at the moment of the occurrence, he had as favourable 
an opportunity of observing what took place as any person present, 
his evidence would be complete, and not inferior in kind to any that 
could be produced. 

45, On the same principle the law admits as sufficient the Number of 
testimony of one credible witness, subject to statutory exceptions in 

the case of treason and treason-felony ; and to the exception that 
in a trial for perjury one witness alone is not sufficient, withoub 
some material and independent corroborative evidence in proof of 
the statement as to which the perjury is charged, because, oiheV- 
wise, there is only the oath of one witness against the oath of the 
person accused. The evidence of a single accomplice js in law 
sufficient for a conviction, but such evidence must be leoeived with 

(ir.L.) E 3 
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m. Eule as 
to hearsay. 


Ch. VI. extreme caution, and unless corroborated (see para. 85) should not 
— be accepted as proof of a person’s guilt. 

40. The rule as to best evidence says that second-best evidence 
shall not be produced if better evidence can be found. The rule as 
to hearsay goes a step further, and says that certain classes of 
second-best evidence shall not be produced under any circumstances. 
The term “ hearsay” is primarily applicable to what a witness has 
heard another person say with respect to facts in dispute. But if 
is extended to all statements, whether reduced to writing or not, 
which are brought before the court, not by the authors of the . 
statement, but by persona to whose knowledge the statements have 
been brought. Tlie reasons for excluding such statements are, fimt, 
that they are not made on oath ; and, secondly, that the person to 
be affected by the statement has no opportunity of cross-examining 
its author. The rule has been often criticised on the ground that 
it sometimes excludes the only means of proof obtainable under 
the circumstances ; but its utility in excluding irresponsible proof 
is obvious (a). It is subject to various limitetions or exceptions, 
the moat important of which will be noticed below. 

47. The rule as to hearsay in its narrower sense may be stated as 
follows ; — “No statements with reference to a person charged with 
offence, relative to the charge, made in his absence, can be 


Porm of 
rale as to 
hearsay in 
narron'er 
. «ense. 


an 


■ -Stateinen 
made in 


received in evidence against him.” This rule is subject to several 
exceptions : first, the admissibility of so-called “ dying declara- 
tions ” ; secondly, the admissibility of statements forming part of 
what is known by the name of the “res gestae " — that is to say, of 
the fact, or set of facts, or transaction forming, the subject of judicial 
inquiry ; thirdly, the admissibility of statements made by a deceased 
person against his pecuniary or proprietary interest ; and, fourthly, 
the admissibility of statements made by a deceased person in tlie 
strict course of business. 

48. It will be observed that the rule does not include evidence as 
^ii^ence of to statements made in the presence of the accused ( 6 ), but it must 

be recollected that evidence of any such statement, although ad- 
^ ' missible as showing the conduct of the accused when he heard the 

statement, is not evidence that the statement was true ; e., 7 ., 
evidence tliat A.B. said to the accused “you stole (jS watch” is 
admissible to show the conduct of the accused on hearing that accusa'- 
tion, but is not evidence to prove that the accused did in fact 
steal the watch as alleged. 

49. The first of the exceptions above referred to is that relating 
to dying declarations, which are admissible only in trials for murder 
or manslaughter. In such trials a declaration made by the person 
killed as to the cause of his death, or as to any of the circumstances 
of the transaction which resulted in his death, is admissible as 
evidence, if it is proved that the declarant, at the time of making 
the declaration, was in actual danger of death, and had given up 
all hone of recovery. “Dying declarations,” said Mr. Justice 
:Byles(c), “ought to be admitted with scrupulous, I had almost 


Dying 

^cslara- 

•tions. 


,-V 


evidence, as a general rule, is not admissible, and it is notid- 
mlKible because one knows to what extent people will be and are disposed to speak 
-untnily, even irithout any motive whatever, and one knows what little importance 
can be attached to any rumour or tonything stated as a mere hearsay.”— James, 
L. J. in Polxnx v. Gray, L. R, 12 Ch. Div. at p. 425, 

(6) As to confession of an accomplice made in the presence of the accused, sra 
4>elow, para. i3. 

(i) il. V. Jmkxra, L, R. 1 C. C. R. at p. 1S3. 
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TO ETIDEKCE. 

53. In triiils for rape, and kindred offences against 'women and! 

g’rls, evidence is allowed to 'be given as to the fact that, shortly j 
after the commission of the offence, the person against wliom the 
offence was committed made a complaint about itj and as to the 
particular terms of the complaint so far as they relate to the 
chai’ge. This is admissible for the purpose of showing that the con- 
,duct of the person against whom the offence was committed was 
consistent with the story told by her in the witness box (a). _ | 

54. When it is intended to prove the bodily or mental feelings 
of a person at a particular time, evidence may be given of the usual 
expression of such feelings made by him at that time (6). • Thus, 
in the Eugele}’^ poisoning case, statements made by the deceased 
before his illness as to his state of he.alth, and during his illness as 
to his symptoms, were admitted as evidence against the accused. 

55. Tliii’dly, a declaration, w'ritten or oral, made by a person 
since deceased against his pecuniary or proprietary interest is ad- 
missible (c). If it is admitted, the whole of the statement of which 
it forms part becomes admissible. 

- 66. Fourthly a statement, written or oral, or an entry, which it 
is the duty of a person to make in the ordinary course of his 
business or professional employment, is admissible as evidence after 
his death, provided it is made contemporaneously "with the act to 
which it relates. But ft is only admissible to prove those facts 
which it wsis the duty of the peraon making the statement or entry 
to include in it, and of which he had personal knowledge. Thus, 
whereon a trial for murder it appeared that the deceasrd, a con- 
stable, had, in the course of his duty, made, shortly before his 
death, a verbal statement to his superior officer as to where he vras 
going, and what he w’aa going to do, it was held that this state- 
ment wdiich was to the effect that the deceased was going to watch 
the accused, was admissible (d). 

< 57. It may sometimes happen that a material witness, who has 
given evidence at the preliminary inquiry, cannot attend at the 
trial In proceedings before a civil court for indictable offences, 
provision, is made for such cases by a statute (e) -which enacts that 
the deposition may he read as evidence, on proof that the witness as 
dead, or so ill as not to be able to travel, that the deposition was 
taken in the presence of the accused person, that the accused then 
liad a full opportunity of cross-examining the deponent, and further, 
on primd facie eiideuce that the deposition is signed the justice 
by or before whom it purports to be taken. This provision would 
be applicable where such depositions are required by a court- 
martial on a trial for an offence under s. 41 of the Army Act. 

68. There is no provision making the summary of evidence taken 
before a commanding officer, when an accused person is remanded for 
trial by court-martial, e^idence under the same circumstances as 
depositions taken before magistrates. Accordingly, the summaiy 
cannot be admitted as evidence of the facts recorded by it except 
where the accused has pleaded guilty (/). But where a statement 


(n) R. V. Oslnmt, L.R [I90.S1 1 K.B. 551. 

(5) StepheD, Dig. Ev.,nrt. II. 

(c) Btcplien, Dig. Ev., art. 28. 

(i<) See Stephen, Dig. Ev., art 21. Dndcr -12 k J.? Viet., c. 1], nliere nn entrv is 
tnntion an ordinary banker's book In the nsiiil and ordinarv course of business a 
copy of the entrj- is eiidence of the entry and of tlie matters therein recorded' ’ 

■ (e) 11 & 12 Viet., c. ■‘2, s. 17. Bee also Steplicn, Dig. Ev., arts. 140, 111, and 30 i 31 

t ict., C. 3.>, B. G. 

(J) See Ilulc 37, 
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EVIDENCE. 


Ch.VI. 73. Tlie general nile is, that a confession is not admissible as 
evidence against any person except the person who makes it .(a). 
MmSSc Blit a confession made by one accomplice in the presence of another 
<'!i[viiRAii«t is admissible against the latter to this extent, that, if it implicates 
P*t?onwiw j,jg silence under the charge may be used against him, whilst 
* on the other liaud his prompt repudiation of the charge might tell 
in his favotu*. 

Confc^Jon 74. Before a confession can be received in evidence, it must be 
Siury. proved affirmatively that the confession was free and vohmtary ; 

and therefore the prosecutor must always prove the circumstances 
under which it was made. 

C.^nfctsicin 75. confession is not deemed to he voluntary, if it appears to 
rtwmwi”*’ court to have been caused by any inducement, threat, or 
voluntary, promise proceeding from a magistrate or other person in autliontj’ 
or concerned in the charge (c.^., the prosecutor or the person having] 
the custody of the accused), and ha^'ing reference to the charge 
against the accused person, whether addressed to him directly or 
brought to his knowledge indirectly, and if, in the opinion of the 
court, the inducement, tlu’eat, or promise gave the accused person 
reasonable grounds for supposing that by making a confession he 
would gain some adrantage or avoid some evil in reference to the 
proceedings a^inst him. Thus, on a trial of A for murdering 
B, a handbill issued by the Secretar of State, promising a reward 
and pardon to any accomplice who would confess, was brought to 
the knowledge of A, wlio, under the iniiuence of a hope of pardon, 
made a confession. It was held that the confession was not 
voluntary (6). 

Confcrtion 76. But a confession is not involuntary merely because it appears 

caused by the exhortations of a person in authority 
voiuntaiy. to make it as a matter of religious duty, or by an inducement 
collateral to the proceedings, or by inducements held out by a person 
having nothing to do with the apprehension, prosecution, or exami- 
nation of the accused, Tims, A being charged with the murder of 
B, the chaplain of the gaol r^d the Uommination Sendee to A, and 
exhorted him on religions grounds to confess his sins. A in con- 
# 5 equeiice made a confession, and it was held that this confession 
uTis voluntary (c). So, again, a confession made by a prisoner to a 
gaoler in consequence of a promise by the gaoler that if the prisoner 
confessed he should be allowed to see his wife, would be admissible 
in evidence. In short, to make a confession involuntary', the in- 
ducement must liave reference to the escape of the accused from the 
criminal cliarge against him, and must be made by some person 
having power to relieve him, wholly or partially, from the con- 
sequences of that charge. 

mMieaftrr confession i§ deemed to he voluntary if, in the opinion of 

njiijo™! of the court, it is shown to have been made after the complete removal 
I'v hiipressioii produced by any indneement, threat, or promise 

•.hrcat.Ac.,- 'vliich woukl otlicrvi’ise render it brt'oluntary. • Thiis, A is accused 
murder of B, and U, a magistrate, tries* to induce A to confess 
by promising to tiy to get him a pardon if he does so. The 
Secretary of State infoiins C that no pardon can 'be granted, 


(n) Stephrn, Dir, Er., .irt. SI. As to when the statement of one mutineer ot 
n « ndmissible ngaiiist nnntlier. sec e, para. 26, rf «o. 

nw Marsh, tiM. cited as an illustration l)y Stephen, 

Dip. Ev., art. 22. if. v. Thompnn [ISW] 2 Q.B., 12. Jr » '■i 

(Cj It. V. Gilhnnu 1 Moo. C. C.. 186, cited by Stephen, Dig. Ev., art. 22. 
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petent to give evidence on liis own behalf, but many exceptions 
had been made to this rule by legislation, and the rule itself 
was finally abolished by the CWminal E^dence Act, 1898. Under 
the new law a person charged is a competent witness, but — 

(i.) He can only give evidence for the defence ; and, 

(ii.) He can only give evidence if he himself applies to do 50_ 

84. Under the law as it stood before 1898 persons jointly 
charged and being tried together were not competent to give- 
evidence either for or against each other. Under the new law a 
person chaiged jointly with another is a competent witness, but 
only for the defence and not for the prosecution. If, therefore, 
one person charged applies to give evidence his cross-examination 
must not be conducted with a view to establish the guilt of the- 
other. 

If, therefore, it is thought desirable to use against one accused 
person the e^^dence of another who is being tried with him, the latter 
should be released, or a separate verdict of not guilty taken against 
him. An accused person so giving evidence is popularly said to turn. 
King’s evidence. If an accused person thinks that the evidence of 
one or more of the other persons ptoposed to be conjointly arraigned 
with him will be material to his defence, he should claim a 
separate trial (a). 

85. It follows from what has been stated that the evidence of 
an accomplice is admissible against his principal, and vice versdf 
subject, if they are tried together, to what has been stated in the- 
preceding paragraph. The eridence of an accomplice should alwaya 
be received with great jealousy and caution. A conviction on the- 
imsupported testimony of an accomplice may, in some cases, be 
strictly legal, but it is the practice to require it to be confirmed 
by unimpeachable testimony in some material part, and more 
especially as to liis identification of the person or persons against 
AN horn his evidence may be received. 

86. The wife of a person charged is now a competent witness 
but, except in certain special cases : — 

(i.) She can only give evidence for the defence ; and, 

(ii.) She can only give evidence if her husband applies that she 
should do so. 


The special cases in which a wife can be called as a witness 
either for the prosecution or for the defence, and without the 
consent of the person charged, are where the accused is charged 
with an offence under Sections 48 and 52-r>5 of the Offences against 
the Pereon Act, 1861 (24 & 25 Viet,, c. 100), or under Section 12 
or 16 of the Mamed Women’s Property Act, 1882 (45 & 46 Viet., 
c. 75), or under the Criminal Law Amendment Act, 1885 (48 & 49 
Viet., c. 69), or under the Prevention of Cruelty to Children Act 
1904 (4 Edw. 7, c. 15) (&), and cases in which the wife is byf 
common law a competent witness against her husband, t.e., where 
the proceeding is against the husband for bodily injury or violence 
indicted on bis wife. The rule of exclusion extends only to a 
lawful wife. There is no ground for supposing that the wife 
of a prosecutor is an incompetent witness. 


(<i) Sep Ilulc 15. 

(6) OCTcnces against 5 Geo. IV.c. 83, nml 8 & P Viet., c. S3 (desertion of wife, 
&c.) arc not lucluded in tins iist, ns tlie sections do not npplr to peuoiis subject t<> 
inilitaiy law. See Army Act, •. 11. "i (1). 
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EVIDENCE. 


Ch.VI. 03. No one, except tlie accuse.1 liiinself when giving evidence 
— on his own application, and as to the ofFence wherewith he is 
to Mm- cliai-ged, is bound to answer a question if the answer would, in the 
pelieji to opinion of the court, have a tendenc}' to expose the witness, or 
ufmicif "’if® iiusband of the witness, to any criminal charge, penalty, 
or forfeiture, which the court regards as reasonably likely to be 
preferred or sued for, or to any military punishment. Accordingly, 
an accomplice cannot be examined without his consent, but if an 
accomplice who has come forward to give evidence on a promise 
of pardon, or favourable consideration, refuses to give full and fair 
information, he renders himself liable to be convicted on his own 
confession. However, even accomplices in such circumstances ai’c 
not required to ansuer on their cross-examination as to other 
offences. 

Rules as to 03,v. Where the accused offers himself as a witness he inn y be 
gU'hig^ asked any question in cross-examination, notwithstanding that 
evidence, it Would tend to criminate him ns to the offence charged. But 
he may not be asked, and if he is asked must not be required to 
answer, any question tending to show that he has committed, or 
been convicted of, or been charged with, any other offence, or is ox 
bad character, unless — 

(i.) Tlie proof that he has cemmitted or been convicted of the 
other offence is admissible evidence to show that he is 
guilty of the offence with which he is then charged ; or, 
(ii.) He has pei'sonally or b}' his advocate asked questions of 
the fitnesses for the prosecution, with a \’iew to establish 
his own good chaiacter, or has given evidence of his good 
character, or the nature or conduct of the defence is such 
as to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution ; or, 

(iii.) He has given evidence against any other person charged 
with the same offence (a). 

He may not be asked questions tending to criminate his w’ife. 
Evidence tending to show that the accused has been guilty of 
criminal acts other than those covered by the charge is not 
admissible, except on the issue whethei the acts charged against 
the accused were designed or accidental, or except for tlie purpose 
of ‘rebutting a defence other^vise open to him (6). The circum- 
stances under which evidence of this kind is admissible are well 
illustrated by the following case (c). M. and his wife were charged 
with the wilful murder of an infant child The evidence showed 
they had received the child from its mother on certain representa- 
tions as to their willingness to adopt it, and upon payment of a 
sum inadequate for its support for more than a ver)' limited 
period, and that the child’s body bad been found buried in the 
garden of a house occupied by them. It was held that evidence 
that the prisoners had received several other infants from their 
mothers on like representations and on like terms, and that bodies ‘ 
of infants had been found buried in a similar manner in the gardens 
of .several houses occupied by the prisoners, was relevant to the issue 
which had to be tried by the jury. In such a case the pei-son charged, 
would be liable to be cross-examined as to tlie circumstances, 
under which the bodies of the other infants came to be so buried. 


(а) See Rule $0. 

(б) See vara 22, mpiu. 

(c) ilalM V, AHornt^.CeneTalfer JTeii SlirfA IJ'altt, L,R, flSPI], A-C. 57. 


I 
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2. Any fact observed by a le^l adviser in the course of liis 

emplojTnent as such, sbowing that any crime or fraud has 
been committed since tbe commencement of bis employment, 
whether bis attention was directed to such fact by or on 
behalf of his client or not ; or ^ 

3. Any fact with whicli the legal adviser became acquainted 

otherwise than in his character as such. 

The expression “legal adviser” includes barristers and solicitors, 
their clerks, and intei^ireters between them and their clients, and 
tlie person assisting the accused during trial before a court- 
martial (a). 

102. Medical men and clergymen are not privileged from the 
disclosure of communications made to them hi professional 'confi- 
dence, but it is uot usual to press for the disclosures of communi- 
cations made to clergjTneii. 

103. The questions, whether answered or not, should be entered 
on the proceedings. When the witness claims the privilege of not 
answering, it is for the court to decide whether the question is 
within any of the exceptions. Courts-martial may also in their 
discretion interpose by informing a witness, at the time when a 
question is put to him, that he is not bound to answer. Any such 
interposition, and any claim of privilege by the witness, and the 
fact whether the witness is raqnired to answer or not, Should be 
noted on the proceedings. 

(viii.) How evidence is to he given. 

104. The mode in which evidence is to be given before courts- 
martial is fully dealt with in the Buies of Procedure, to which 
the following paragraphs must be taken as supplemental. 

105. It will be the duty of the court in every case to see that 
the rules of evidence are strictly conformed to. The following 
points will require special attention in relation to any evidence 
that may he tendered : — 

(a) Tliat it is relevant to the issue. 

{bS That it is the best evidence procurable. 

(c) Tliat it is not within tlie rule rejecting hearsay evidence. 

{d) Tliat (except in the case of experts) it is not a mere expression 
of opinion. 

(e) That if it is a confession or admission, it is legally 
admissible. 

( / ) Tliat if it is a document, it is legally admissible and properly 
put in evidence (6). 

(y) riiat no document or other thing is used for the purposes 
of the^ trial which has not been properly put in (c). 

(A) Tliat any witnesses called are legally competent to give 
eridence.\ 

(i) Tliat any document with which a witness proposes to refresh 
his memory is legally admissible for the purpose. 

(I) That the examination of witnesses is fairly and properly 
conducted. 


(a) Steolim, Dig. Ev., nrt. 11:5.' 

(b) A document is said to be “put in” u hen it Is produced to tlie court, and, 
unless verification by a witness is unnecessary (para. 3S), properly verified. 

(e) Tills must, bowever, be takes subject to the qualification that for purposes of 
idmii/icaUon, &c., any document or thing may be shown to a witness before it has 
beeu foimatly proved and put in. See below, para. 110. 
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ETlDESfCE. 


Oh. VI, ^vi-iting (uotwitlistauding the rules as to documentary evidence), 
and even -witljout tlie writing being shown to him or proved ii\ 
the first instance ; though it should be shown to him afterwards, 
and his attention called to those parts of the writing which sire to 
be used to contradict liini, as otlierwise the contradictory proof 
cannot be given (a). 

Impeaching 117 . Tile credit of any witness may be impeached by tlie adverse 
wUnesses, IJai’ty by tlie evidence of peraons who swear that tliej", from their 
Knowledge of the witness, believe him to be imwortby of credit on 
his oath. Such peraons may not, on their examination-in -chief, 
^re reasons for their belief, but they may he asked their reasons 
m cross-examination, and their answers cannot he contradicted. 
\Vhen the credit of a witne.s,<s is so impeached, the party who called 
the witness may give evidence in reply to show that the wit.ne.sa 
ivorthj* of credit. 

Hulena 118. At the conclusion of the cross-examination the pereon 
^ called the witness may, if he pleases, re-examine him ; but 

am tm ion, re-exaiiiination must be directed exclusively to the explanation 
of inattera referred to in cross-examination ; and if new matter is, 
by permission of the court, introduced in re-examination, the other 
side may further cross-examine upon it. 

Discretion 119. Speaking generally, the above rules should only be enforced 
toenfore^e in their full strictness in the case of counsel or skilled advocates, 
rules. ^ or other persons who may be supposed to be thoroughly acquainted 
with the rules of evidence, and therefore may be presumed only to 
break the rules of evidence for the sake of obtaining an improper 
advantage. In other cases the cmu’t may allow considerable lati- 
tude, and should interfero only where the interests of justice 
plainly require it 


(«) S8 Jfc 29 TictM c. 18, ss. 5. 
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OFFESCJES PUNIStttVBLE BY ORDINABY LAW. 
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offeucc iij or is not a civilian. Tlie soldier msiy be one of a body of 
troops about to sail abroad. Tliere may be reasons making the 
prompt infliction of punishment expedient. In any such case it 
may be desirable to try the offence by a military court 

I’here may be also considerations arising out of the importance 
of maintaining militoiy discipline. If either offences of a particnlar 
kind or offences generally are rife in a corps or at a station, it may be 
necessary, for the sake of discipline, to tiy every offence, whether 
civil or military, by court-martial, so that the punishment may be 
pi’onipt and the sentence exeraplaiy. 

The heinousness of an offence is also an element of consideration. 
A trifling offence, such as would, if tried before a civil court, be 
properly punishable by a small fine, may well be punished by the 
military court immediately, especially if the case is one in which 
stoppages may be ordered to make good damage occasioned by the 
offence (a). On the other hand, a more serious offence, especially one 
which would ordinarily be tiied by a jury, bad better be relegated 
to the civil court. So should anjj case where intricate miestions 
of law are likely to aiise, as, for instance, questions of ootaining 
goods or money by false pretences from civilians. 

4. Tlmngh, then, the cases involving civil offences which will come 
before courts martial will not be numerous, it is necessaiy to 
describe the offences which may come before them. It is the 
object of this chapter to do so briefly. No scientific classification 
of offence.s has been attempted, but the more common offences 
have been treated in greater detail than those which experience 
shows rarely, if ever, to come within the cognisance of courts 
martial (i). 

Before proceeding to a description of the various offences it 
will be convenient to discuss, fiist, the punishments which may be 
awarded, and, secondly, the general principles as to criminal 
responsibility, principles, it must be remembered, which are 
applicable to militaiy not less than to civil oflences. 

(i) Pmis/nmitJi. 

0. Section 41 of the Army Act sijecifies the punishments which 
may be awarded for the most serious offences, treason, murder, 
manslaughter treasou-fslony and rape. With regai-d to every other 
civil offence, the effect of tne section is to authorise couris-martial 
to award as a maximum punishment either, in the case of anj 
officer c.ashiering, or in the case of a soldier twoveai-s' imprisonment,! 
with or without hard labour, or the punishment which under the 
civil law may be awarded for the offence. This nde is, of couree, 
subject to the genenal limitation on the powers of punishment of 
regimentsd and district courts-martial (t), and to the prohibition 
api>Iicabli* to all courts-martial against awai’ding a period of 


SccScrlion ISS (H). 

(ft) Til those ■» ho w isli for .a more detaiJeil know ledge of Uic crl mhtal law of Bnglaiid 
tho following niitlraritics are recommended ^—Kusscll on CiJmcs and idisdemea- 
iiDiirs, Archbold’s Flradlngs and Evidence In Criinin.’il Coses, Boscoo’s Digest of the 
lAwof Evldcitee in Criminal Cases, Stephen’s Digest of Criminal Law, Stephen's 
(Icitonil uew of ihe Criminal law, and the Keport of the Criminal Code Bill 
Commission, 1670. A convenient suinmnn* of the law relating to caeh nartieiilar 
offenre ■Bill lie found In the Ene/clop-Tdia of the Laws ot England (edited by 
Mr. A. TV . Benton), under the proper iicading. 

(0 Arms* Art, Sections 47 (£). 45 (6). Under Ihesfe prD\lsioos a regimental 
cunrt-mnrtial may not an aid n fenteiice of discharge with ignominv* or in 
L*\ets; of deientiou for forty-ttto days. A district eoiirt-martlal may .award ativ 
punishment except death or penal semlndr. 
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OFFEXCES PUNISHABLE BT ORBINART LAW. 
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a^res of seven and fourteen can only be held to be an offence if it 
is^slio\ni affirmatively that the child had sufficient capacity to know 
the nature and consequences of his act, and to appreciate that he 

was doing wrong. ^ , . j. 

0. A person cannot be convicted on a crnnmal charge m respect 
of an act done by him while labouring under such unsoundne® 
of mind as made him incapable of apweciating the nature and 
quality of the act he u’as doing, or that such an act was wrong. 
Thus, if a man kills another under the insane delusion that he is 
breaking a jar, he will not be criminally responsible. 

Every person is, however, presumed to be sane and to be 
responsible for his acts until the contrary appears, and it must, 
therefore, be clearly established that the accused is brought 
within the terms of the exception as above laid down before he 
can have the benefit of it (a). Unless a person is brought strictly 
within the terms of the exception it is no excuse whatever to show 
that his mind is affected by disease. For instance, the fact that a 
person is under the delusion that his nose is made of glass will not 
in any way excuse him if he commite an offence, unless he can 
prove that the delusion had a connection with the offence. 

It is immaterial whether the imsotmdness of mind is due to 
natural imbecility or produced by diseoae, or whether the disease 
itseff is dtte to the sufferer's own dissipation, as, for iustaaee, in- 
the case of delirium tremens, 

10. If, however, the unsoundness of mind is the result of mere 
temporary intoxication from liquor or drugs, it will be no excuse 
if the intoxication is voliratarj', but it will be an excuse if the 
intoxication is produced by fraud, or otherwise against the will of 
the patient. Even i-oluntary intoxication -will often be an important 
fact in considering the intention with which an act was done where 
the intention is an essential part of the crime ; for instance, 
if a person is accused of wounding another with intent to murder 
him, the fact that the accused was very dnink at the time ought 
to he taken into account in considering whether the intent is 
established ; though even in such a case tlic intent may be proved 
by evidence of premeditation, or other facts. 

11. An act may also be excused if committed h}’ a pcKon acting in 
company with others, prorided that he is compelled to act as he 
does by threats of death or serious injury, continued during the 
whole time that he so act& 

12. In o.xti’eme cases an act may spnietimes he justified 011 the 
plea of necessity, if it is done by a pemon in order to avoid inevitable 
and irrcpaiable evil to himself or those whom he is bound to pro- 
tect, though, of courec, the act must mit be di8])roportionatc to 
the end to be attained, nor must more be done tlian is absolutely 
necessary to attain tliat end. Thus if the captain of a steamer, 
witljout any fault on his part, finds himself in such a position that 
he must cither change his course or run down a boat with 20 people 
ill it, Im is justified in dianging his coui-se, although by so doing 
he runs a risk of swamping a boat with two people in it.* 

13. Ignorance of laic is no defence to a criminal charge. Thus, if 
A, a foreigner unacquainted with Ihe law of England, kills B- in 
a duel fought in England, jVs act is murder, although he may 


(n) Wlicn on the trial by conrt-martlal of a person nlwrjteil with nn offence It 
Appean that such person committed tlie offence, but \<ti 3 insane at tlie time of 
its riimtnisslon, the court must find speci.illy the fact of his inRnnftv,— Armi* Act, 
8.130(2). 
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OJTKN'CES pnKlSnABLE BY OBDIKART LAW, 


Ch.VII. 
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to imirdcr a man by shooting him, and the murderer stabbed the 
man instead, the instigator would still be responsible. Further, 
he is responsible for any other offence which may, and was likely 
to, result from such instigation, as, for instance, the murder in the 
coiusc of a robbery which he had instigated. But a person wiIl.not 
he responsible for an offence whidi he may have instigated another 
to commit, if he countermanded its execution, and notice of the 
countermand was received by the person insti^ted before the 
commission of the offence (a) : nor where he insti^tes one offence 
will lie be responsible for the commission of another unconnected 
therewith. 

20. Mere knowledge that a person is about to commit an offence, 
and even conduct influenced by such knowledge, will not make .a 
pei-son responsible for tliat offence unless he does something actively 
to encourage its commission ; for instance, if a man knows that 
two othera are going to fight a prize-fight, and acts as stake-holder, 
but takes no other part in the circumstances attending the fight, 
at wliicli he is not present, and one of the prize-fighters is killed, 
the stake-holder will not be responsible for his death. 

21. TTlien a person is responsible for an offence under paras. 17, 
IS, and 19, he is equnUy i-esponsible and liable to the same punish- 
ment ns the principal offender. Such a person is sometimes called 
an accessory before the fact. 

22. A peraon may in some cases incur criminal responsibility, 
even after an offence lias been committed, if the offence is a 
fdony (6), and he becomes what is called an accessory after the 
fact, i.e.f if he assists the felon to evade justice (knowing that he 
has committed a felony) either by comforting, liiding, or otherwise 
actively assisting him, or by opposing liis apprehension, or rescuing 
him from arrest, or by voluntarily permitting the felon to escape 
from his custody, where the accessory is liimself the custodian. 
The mere allowing a felon to escape, without gmng him active 
assistance, will not make a person an accessory after the fact, 
except in the case above-mentioned, where the accessorj' is 
himself the custodian. 

23. An endeavour to commit or to procure the commission 
of an offence is in itself an offence and renders a peraon criminal!}’ 
responsible, even though the endeavour is unsuccessful (c). 

A mere intention to commit an offence unaccompanied by acts 
will not amount to an actual “ attempt^” nor will acts themselves, 
if they are merely preparatoiy to the commission of the offence. 
For instance, if a man goes to Birmingham to buy dies to make 
bad money, the mere going there is not an attempt to make had 
money. Some overt act must be done which is more than an 
intention or preparation, and which aims at but falls short of the 
complete ofl'ence ; tliusj if the man had not only gone to Birming- 
ham, but had actually bought the dies, he woufd have been guilty 
of an attempt to make had money. 

It is not necessary that it should have been legally or physically 
jiossible for the offender to liave committed the full offence. 

24. In some cn.sc.s the intention with which an act is committed 
becomes essential ; where this is the case, the intention may either 


(fl) Of cojirFe, t1iou|;h the cxccntlon of the crime w.as countermanded, the Insti- 
pitor would etill be liable to be prosecuted for the misdemeanour -of inciting 
to commit an oirence, though not for the offence itself. 

(i) As to wlwt offences are fefonlcs, see Table nt end of chapter. 

(c) As to attempt*! to rntmlcr, see pam, el ; and as to nhnt nmoiinls to an attempt 
In Mioot, reepita. HI. 



91 


Z t“ 5“ ina»5. I. 

S«ff«is/ied coui 


•ft»i 


'J'ijj 




^^^/o;' C5v 






«''®ce-„71»f4to 


8.e . 


act of 




"'iiic/i 




jji 


°': "’•VS ''»nfli.~, '".»pe»£“»? or i/X?” «®/“ '.'.Sone • 
»'i«uw^*o 


«nt. 


bequest 




^‘®®pojj^ 

a^offeni 
ae. 4 
pure 


?“• '•'t »pa,t ,i>or«,a 1“ P?»o« .•."''' »>«■ 


0011- 

«’'»o»rrx‘''««"„‘? 


.’!‘»8o; 

^ould 


the 




.fte»»8«L“ “® « SI VoiifX’rfoJvrS" “"j ti. 


objeot , J 

cutte“ Oils,' y 








not be 


as the !\ 


”*''’“• 'lot £*»»«. 


,,„ . and 

'‘‘cc/donr"'.^^^at 



02 


OFFESCES PUNISHABLE BT OBDINABY LAW. 


Oh.Vn, been prevented if lie liad not been culpably negligent; but if a 
— gunmaker showing a gun to a customer and having good reason 
to believe that it is unloaded, pulls the trigger and the gun is 
really loaded and shoots the customer, the gunmaker will not be > 
2 'esponsible, even thovffh he had not taken every possible means to 
ascertain whether the gun was or wtis not loaded. 

In each of the above illustrations it will be noticed that it is 
assumed that the act from w'hich the injuries resulted was not in 
itself an uulawful act For if the act w'as in itself unlawful, as if 
the woodcutter was doing an unlawful and malicious injury to the 
property of another, if the rider was a horse thief riding away 
with a stolen horse, if the shooter was a poacher, or if the man 
presenting a loaded gun was assaulting the person shot, the 
offender would in each case be criminally responsible for the 
injuries caused. Tins qualification is, however, confined to the 
cases of acts which are in themselves unlaioful, and not so because 
mere breaches of excise laws or similar regulations ; for instance, 
if the shooter, instead of being a poacher, w'ere merely shooting 
without a gun licence, this would not of itself render him criminally 
responsible. 

Negligence. 27. Jf a person fails to take proper precautions when doing any* 
thing which is in its nature dangerous, he will be responsible 
though he bad not the least intention of bringing about the 
consequences of his act {a). For instance, if a soldier lets off his 
rifle without taking the precautions proper under the particular 
circumstances and the bullet kills a man, the soldier will be 
responsible for his death. 


Uwof 
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Amnnnt of 
lorce to lie 
(iM'd. 
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of force is 
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(iii.) ResponsMity for the Use. of Force. 

2a. The general rule is that a pemou is criminall}'' responsible 
for the use of force, but in many cases the use of force is justifiable. 
The amount of force w'hich may be so used and the circHinstances 
under which it may be used vary widely. 

29. In some cases any amount of force may be used, even if 
it entails bodily injury or even death ; in other cases any amount 
of force may be used provided that it is not used in a manner 
intended or likely to cause death or grievous bodily harm. 

The general principle applicable to nil cases is that no more force 
may be used in any case than the person using it believes, and has 
reasoiiah/e grounds for believing, fo be necessary to effect the object 
in respect of wlnVh he is entitled to use force. So long as this 
in-inciple is ohsorved, a person is not rcspoiisible for the conse- 
quences which may result in any particular case from the use 
of any force which is not in excess of that allowed in the class 
of cases to wliich it belongs. Nor will a person be responsible if 
death accidentsdly results from the Icmtimate use of force. 

30. The most important cases in which the use of force is justifi- 
able are cases relating to administration of justice, prevention of 
crime, self-defence, the defence of property, the preservation of 
discipline, and the defence of the realm. 

A person acting as a ministerial officer in execution of the oi’dera 
of some superior authority, and any person lawfully assisting him, 
inay use force in obedience to the orders of the superior .authority, 
if that .authority wlien giring the order is acting .as a court ; that 
IS to raj;, actiii" in a judicial cap.acity, in tlie exercise of some 
jurisdiction conferrcd by law. 


(a} See also p-wa. 31. 
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94 OFFEfUES PtJSlSHABLE BY ORDISART LAW. 

cases the force itsed niusfc be reasonable^ and not excessive (o), 
otherwise the person using the force will be fully responsible 
for the consequences. 

^'inally, the law perniite the u.sc of force against the enemies 
of the realm in the actual heat and exercise of war. 


(iv.) BespoJJStbilUy for Acts of Omission. 

31. A pereon is not ordinarily considered to cause injury to 
another by the mere omission of an act ; thus, if a man sees another 
drowning and is able to save him by holding out his hand, but 
omits to do so, even in ike kope^ that the other m.ay be drowned, 
still he is not criminally responsible. 

On the other hand, where tlie law considers that a person is 
bound to perfonn some particular ac^ he is held responsible if he 
omits to do so. For example, every person who has charge of 
another, e.g., a lunatic, an invalid, or a prisoner, is bound to provide 
him with necessaries if he is so helpless as to be unable to provide 
himself ; and if death results from a neglect of such duty, the 
person in charge will be responsible unless he can show some 
good excuse. 

So, in the case of an animal known to be dangerous, the person 
in charge is bound to take such precautions as will safeguard the 
public from danger, 

82. .Similarly, if a person undertakes to do an^ act the omission 
of which may endanger human life (ns, for instance, warning 
Ijcrsoiis from a range whilst filing is going on), .and without law- 
ful excuse omits to discharge that duty, lie is responsible for the 
consequences. Again, if a person undertak-es (except in cases of 
necessity) to administer surgical or medical treatment, or to do 
any other act whicli may be dangerous to human life, he is 
responsible if death results from a "want of reasonable care and 
skill on his part. For in-stance, if a soldier were to undertake to 
cut off the trigger finger of anoUier soldier and mortification set 
in, lie would be responsible for the consequences of his act, 


(v) AssavMs and Smial Offences. 

83. Assault in its simplest form consists of the use of force, 
cither directly or indirectly^ against .a person without his consent. 

The use of force, however slight, is Bufiicient,but it must be used 
with tlic intention to cause, or with the knowledge that it is likely 
to cause injury, Icar, or annoyance to the other person. 

The consent of the other person, in order to lie an excuse, must 
be bond fide consent and not mere acquiescence (i). 

Not only the actual use of such Wee, but any act or gesture 
which causes the other person to apprehend that force will be used, 
i.s sufficient to constitute the offence of assault. Tlius, shaking a 
fist in a man’s face or pointing a pistol at him, may be assaults. 

A common assault, such as has been described above, is not a 
very serious offence, but if the assault is attended with aggravating 
circumstances it becomes far more serious, and if death results 
from the assault it becomes homicide. 


(b) See cue of Governor Wnli, ch. YIH, paniSi 02*01. 
(fr) Seeel!op!iR'..3S. 
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sixlocii. Tlie prosecution for tUe^ offence must be coiuiilcUcecl 
within six months from the commission of the offence. 

If the girl is under thirteen, it is no excuse, whether the offence 
has been committed or only attempted, that the offender believed 
that the girl was above the specified age, if she was really below it. 

If the girl herself or any other child of tender yeais tendered ns 
a witness does not understand the nature of an oath, their evidence 
may be leeeived though not on oatli, if the court is of opinion 
that the girl or child is possessed of suflBcient intelligence to justify 
the reception of the evidence and understands the duty of speaking 
the truth, but no peiuon may be convicted in any such case unless 
such unsworn evidence is corroborated by some other material, 
evidence in support of it implicating the accused ; and the witness 
will be li.alde to be punished for jjerjury for giving false evidence 
exactly as if he or she had been sworn. 

It is also an offence for any peraon who is the owner or occupier 
of any premises of wdiieh he has the control or management, to 
induce or knowingly to suffer any girl under sixteen to I'esort to 
or be oil the premises for the purpose of being carnally known 
by a man. It is a sufficient defence to show that the accused had 
reasonable grounds to beUeve that the girl uus sixteen dl* o^'er. 

38. It is an offence by threats or intimidation to procure any 
woman or girl to have any unlawful carnal connection within or 
without the King’s dominions. 

Whoever takes away or detains any Avoman, of 'whatever age, 
agaimi her will hg force with the intention that she omay he known 
by himself or any one else, is guilty of an offence (a ). ) 

39. It is an offence to take, or cause to be takQn, out of the 

possession and against the will of a person who bias lawful charge 
of her— \ 

(1.) An unmarried girl under the age of sixteen,.) 

(2.) An unmarried girl under the age of eighteen, ^ith tlie intent 
that she may be carnally knoTiTi by a man. \ 

To constitute the former of these offences it is'^ immaterial 
Avhether the girl consents, and whether the taking is ’permanent 
or temporaiy, proidded that she is taken under the chaijge of the 
offender and out of the control of the person who liafe lawful 
charge of her. Thus, if a man perauades a girl under su^cn to 
leave her father’s house and sleep one or more nights with l®n, or 
if a man, at the request of a girl whom he has seduced, elope^ with 
her, he has been guilty of the offence. \ 

In the case of the second offence, but not of the fii-st, it^sia 
sufficient excuse to show tliat the accused had reasonable cansi® to 
believe that the girl Avas oA’er the specified age. 

In either case it is necessaiy for the prosecution to proA'e that 
the offender had roason to belicA'e tliat the girl was in the charge 
of some one. 

It is no excuse that the guardian consented if the consent was 
obtained by fraud. 

If tAVo or more persons agree to tiy to induce a woman to commit 
adultery or fornication, or to take’ any Ai’oman from the lawful 
custody of her parents in oi*dcr to mam* her to any person without 
the parents’ consent, each of them is giiilty of an offence (6). (**) 


(**) Tliere stc nlso special praTislcni as to slninar oflences where the woman 
possesses property. 

{*) As to consent, see para, 35, 
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OFFENCES rUSISHABLE BT ORDIXARF LAW. 


Oh. VII. 

Jtpglect of 
Eirvouts. 


Homicide. 


^iirdtr. 


It is immaterial whether the child died before, during, or after 

birth. . . 

48. If a person, legally liable as a master to provide necessaiy 
food, clothing or lodging for a servant, wilfully and without lawful 
excuse refuses or neglects to do so, so that the life of the servant is 
endangered, or his health is or is likely to be permanently injured, 
he is guilty of an offence. 

The offence must be wilful and without legal excuse. 

Tliere is no limit as to the age of the servant. 

(vii) Homicide. 

49. If the death of a human being results from any action of any 
person, that person is said to have committed homicide. 

A person is criminally responsible for homicide unless he can 
show some legal excuse ; the consent of the person killed is no 
excuse (a). 

Death must result, either directly or indirectly, from the act. 
'Whether it does so or not must depend on the circumstances of the 
case, but if the death occurs more than a year and a day after the 
act, the law presumes that death did not result from the act but 
from some other cause, and the accused cannot be made responsible. 

Further, a person is not responsible for causing death unless death 
naturally results from his conduct ; as for instance, if a person 
wounds another dangerously, and that other dies, whether from 
neglect of proper treatment, or from improper treatment applied in 
good faith for the purpose of effecting a cure. Or if the wound is not 
dangerous in itself, but is rendered so by improper treatment, the 
person causing the injury is not responsible for causing death. 

The death caused must be that of a human being. A child is 
considered to become a human being as soon as it has wholly 
])roceeded in a liviug state from the body of its mother, and has an 
independent cu-culation, whether it has breathed or not, and whether 
the umbilical cord has or has not been severed ; and a pemon is 
responsible for killing such a child, though the injuries of which it 
dies were inflicted by him before or during birth, 

A person is guilty of causing death even if he merely accelerated 
the other’s death, and it is no excuse that the person killed must 
have died very shortly from some other cause. 

The fact that the blame is shared by another will not relieve a 
person contributing to the death from responsibility. Thus, if 
t^yo drivers are illegally racing their carts along a high road, and 
one or both of the carts run over a drunken man and kill him, 
each driver is responsible for having caused the death. 

60. If a person has unlawfully caused death by conduct which was 
intended to cause death or grievous bodily harm to some person") or 
even by conduct which any reasonable man must have known 
would be likely to cause death or grievous bodily harm to some 
peison, whatever the intention of the offender may have been, he 
is fjuilty of muixler. 

^ It is inimatciial whether the person intended to be killed or 
injured is the person actually killed or some other person. 

If a person is proved to have killed another, the law prasumes 
jyrtmu facie tliat he is guilty of murder. It will be on the accused 
to ])rove such facts as may reduce the offence to manslaughter, or 
excuse him from all criminal responsibility. 

It must not be supposed that the offence is not murder unless the 

juSilitbu! so! resulting, or possibly resulting, In death is 
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OFFESCES rUSISHABLE BY OBDIIfAIlT LAW. 


Ch. VII. than murder itself, and any person doin^ or attempting to do 
— any act with intent to commit murder is guilty of an offence. 

The act or attempt alleged, for instance, a wounding or stabhing, 
an attempt to fire a pistol (a) which does not go ofij or any similar 
act or attempt, must be laid in this charge and proved as laid. 

It must also be proved that the accused intended thereby 
to commit murder, whidi intent may be gathered from the nature 
of the act itself, or may be proved by other eiddence, as for 
instance, by threats and words proved to have been used by the 
accused (b). 

Conspfraey 55. is an ofience to conspire with or endeavour to persuade 
to murder, p^gp^gg jq otijej. person to murder a third party, whether a 
subject of the King or not, and this even though no overt act is 
dc ne or attempted. 

(I'iii) Theft and the Cognate Offences, 

Hieft. 56. Theft may be described as the fraudulent taking of any 
movable property out of the possession of any person without 
that person's consent, with the intention of permanently deprmng 
that person of the property. 

In the consideitition of a charge of theft the following points 
must be borne in mind : — 

The property must be taken fraudulently, that is, without 
any colour of right. If it is taken under the supposition, honestly 
entertained, that the taker has an immediate right to possession (c) 
the taking is not fraudulent, and there is no thefL 

The fraudulent intention must exist at the time of the taking. 
If the taking is innocent, a subsequent fraudulent misappropriation 
•of the property will not constitute theft (d). 

The property must be taken with the intention of perma- 
niently depriving the possessor of it. "Whether such an intention 
'existed is a question to be decided according to the inference to be 
drawn from the facts of the case. 

The taking must be without the consent of the possessor. Consent 
'will not be an excuse if extorted by force or fraud (e). 

But if not only the possession of, but also the property in, any 
•goods (/) is obtained by fraud, the ofience committed is not 
theft, but obtaining goods under false pretences, an offence which 
is dealt with below (g). 

The property must be movable property ; anything attached to 
the ground, such as trees, or any part of a tree, corn, grass, and 
the like, is not the subject of theft (A). 

The smallest amount of moving, so long as there is a severance 
of the projierty from the possession of the person from whom 


.(a) As to wh.it amounts to an attempt to fire a pistol, see note (a) p. 93. 

(6) Attempts to commit suicide do not amount to attempts to commit munler; 
'Euch attempts sliould be dealt with under s. 38 (2) of tlie Army Act. 

(e) Tims a person wlio has panned his watch can steal llie watch from tlie 
ip.iwnbro1.er, bec.iu«e be lios no riRlit to possession until lie has redeemed it. 

(d) But sec as to tlieft by a bailee, p. 101, note (a). 

(e) See also pam. 35. 

(/) The property in the Roods is obtained If the person obtalnlnR tliem becomes 
the owner. Tims if a penon sells Roods, the property in the Roods passes to tlie^ 
pnrelisEcr ; If lie pawns tlicm, the pawnbroker obtains tlie possession ol, but not the 
property In, tbe Roods. 

(0) Taro. 6.1. 

At common law many other thlnRS were not the subject of theft; see the 
lut of these tlilnRs, and ttic sintutory modification of that Kst In note (a) p. 10.1. 
The only difference, so far as the offence of theft la coiiceriied, ^tiiecn theft of 
.a thing a subject of theft at common law, and of a thine a subject of theft by 
^atmc.I.esin the amount uf punishment that may be awarded (os to which see 
Tiiblc at the eti-l uf the chapter;. 
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it ia taken, is sufficient tojconstitute a taking. Tims, takinfigoods ch. VII. 
out of a Lox and laying them on the ^ioor.is sufficient to co^titiite — 
theft if the other element^of theff ejcisf ■ Tlie liiiy Wtvreerf what 
is and what is not a sufficient taking is extremely fine, and if 
there is any doubt as to i^iet||,er the taking is^ sufficieubit will be 
well to convict of an attenwit to steal ody:’ c ^ 

Finally, there must It does not 

matter whether the possession is rightful or wrongful. A thing 
can be stolen from a thief who has himself stolen it, not less than 
from the rightful owner of the thing. A person cannot steal a 
thing which is in his own possession (o), or a thing which is not 
in the possession of any one (6). 

67. In considering the question of possession, two things must be Possession 
borne in mind (1) That a thing which ia lost, in the eye of the “p'pgrty 
law, remains, unless abandoned, in the possession of the loser, and Midpos^s* 
(2) that possession by a servant of anything on behalf of his master sioniw 
is considered to be the possession of the master or the possession 
of the servant according to the circumstances under which the 
servant originally received it. If, for instance, a servant is given 
the custody of anything by his master, or by a fellow-servant who/ 
has been given the custody of it by his master, the servant willl- 
have no real possession of the thing, aud the possession will remain 
in the master. Therefore any fraudulent misappropriation of the 
tiling by the servant will be theft. If, however, a servant receives 
anything from a third person on his master’s account, then the 
servant will have possession of the thing and the master will 
have no possession iiutil the servant does some act by which 
the possession is transferred from the servant to the master. 

58. From the first of the above considerations it follows that a Stc.'iiing. 
person finding property which has been lost, can steal it, though pgrty™' 
apparently in the possession of no one, if the other necessary elements 
of theft {e.g^, a fraudulent intention to appropriate) are present at 
the time of the finding. This rule is subject to the exception that 
if the finder, at the time, does not know, aud has no reasonable 
grounds to believe that he can find out, who the owner is, the taking 
possession is considered to be innocent, and no subsequent misap' 

S nation of it by the finder can amount to theft. Thus, if a 
er finds a sovereign lying about in barracks and immediately 
appropriates it, this.would be theft, but if he found the sovereign 
lying in a street outside barracks this w;ould not be theft, even 
tlioueh he afterwards discovered that it belonged to a comrade 
aud did not mention that he had found it and kept it for his own 
use. 

59. From the second consideration it follows that a senrant can KmbeMie* 
steal a thing, the custody of which he has received from his master, 
but not a thing which he lias received from a third person on 
behalf of his master. But though not guilty of theft in the latter 
case, the seiwant is guilty of an olfeiice closely resembling theft and 
wliich is called embezzlement. This offence consists in the fraudu- 
lent appropriation by a servant of property belonging to his master 
of which he has possession under circumstances which constitute 
such possession the possession of the servant and not of the 
master. 



(n) Theft by a bailee is a statutory exception to this rule. Where a person (called 
the bailor) has entrusted an article to tlie care of another person (called the bailee), 
the bailee, by fraudulently misappropriating the article, becomes guilty ol t!ie 
offence of theft. 

(6) See also ss. 17 and 18 (4) of the Army Act, and notes. 
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OFFENCES PirafISIIABLE BY ORDINABY LAW. 


Oil. V IX. 


Con\ iciinn 
for theft on 
charf;e of 
embezzle* 
incut find 
rice terzd. 


Embezzle- 
ment b 3 ’ 
persons in 
oublic 
service. 

Obtaining 
goods by 
take 

pretences. 


By .servant is meant a person who is bound not merely to carry 
out the instructions of his employer as to what to do, but also as to 
how and when to do it. The employment may be either general, or 
for a specified time, or for the performance of a single act. 

On a charge of embezzlement the fraudulent misappropriation of 
the property’ may be infeiTcd either from the fact that the accused 
person has not handed it over or accounted for it in the ordinary 
course, or from the fact of his having falsely accounted for it, or 
from the fact that on an examination of his accounts there is a 
general deficieucj* wliich he is unable to explain, or from the fact 
of his having absconded, or in any similar way. It must,^ however, 
be remembered that none of these facts in itself constitutes^ the 
offence of embezzlement ; each is ericfence only of fraudulent misap- 
propriation. 

60. If, on a charge of embezzlement, it turns out that the offence 
i.s in fact theft and not embezzlement, or if on a charge of theft it 
appears that the offence is really embezzlement, the accused is not 
entitled to be acquitted, but may be convicted of the alternative 
offence on the charge which has been preferred. As a natural 
sequence to this provision, if a person is once acquitted of embezzle- 
liieiit or theft, he cannot be afterwards charged with the alternative 
offence of theft or embezzlement on the same facts (a). 

61. A somewhat similar offence is where a person who is emplo 3 ’'ed 
in the public .service fraudulently converts any chattel, mone}', or 
security of which he has the control by nrtue of such appointment, 
to any purpose other than the public service. 

62. As has been said .(para. 56), when a person obtains not onl.y 
the possession of but also tbe propert}' in goods by fraud, tlie 
offence is not theft but obtaining goods under false pretences. Tlie 
elements constituting the offence of obtaining goods under false 
pretences are very similar to those constituting theft. 

Tlicre must have been an intention of depriving the owner per- 
niaiientlj’ of the thing obtained, and the intention must have been 
fraudulent, though there need not have been an intention to defraud 
any particular person. 

Tlie goods must have been obtained either directlj’^ or indirectly 
by the pretence, that is to say, they would not have been obtained 
but for the pretence. If the person from whom the goods are 
■obtained is not deceived by tbe pretence, but knows it to be false, 
the goods are not obtained by false pretences, 'but in such a case 
the peraon making the false statement may be convicted of attempt- 
ing to obtain the goods bj' false pretences. 

The false pretence must be a false representation, express or 
implied, as to the past or present existence of some fact ; a mere 
jironiisp ns to future conduct, or representations as to future expec- 
tations are not sufficient. For instance, the giving a cheque in 
exchange for goods is a representation that the drawer has authority I 
to draw upon the bank for the amount of the cheque, and if h'c( 
kiiow.s^ tliat this is not so, it is a legal false pretence. But repre- 
sentations of future expectations, unless the}'' are representations of 
existing facts, do not constitute a false pretence, and obtaining 
goods on credit by means of such representations is not obtaining 
goods on false pretences. 

Tlie false pretence may be made in any way, either b}’ words, by 
writing, or b}' conduct ; lor instance, if a person, not being an officer 
in the arnij’, rejiresents himself to be so by wearing an officer's 


(u) As to cmljczzlement under tlie Army Act, sec ss. 17, 18 (-1), SC (1) (2). 
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Thejt and die Cognate Offences. 

uniform, and tlins obtains goods from a tradesman : this is false Ch. Vll, 
pretence by conduct. — 

It is no excuse to sa}' that a peraon of common prudence could 
easily have found out. that the pretence was untrue, nor to say that 
the existence of the alleged ^t was impossible, or that it was 
intended to make compensation for the goods in the future. 

An article cannot be the subject of the offence of obtaining goods 
by false pretences unless it could have been the subject of theft at 
common law (a). 

63. If a person is charged with obtaining anything by false Conviction 
pretences, and the offence turns out to be really theft, the prisoner cimrge^o”" 
may be convicted on that charge of the theft ; and therefore if a obtaining 
person has once been acquittea of obtaining anything by false pre- 
tences, he cannot afterwards be charged with stealing on the same 

facts. A person cannot, however, be convicted of obtaining goods 
by false pretences on a charge of theft, and he may therefore be 
charged with obtaining the thing by false pretences on the same 
f^ts on which he may have been acquitted when charged with 

64. Theft of a thing on the body or in the immediate possession iiobbeiy. 
of the person from whom it is taken, if accompanied by violence or 
threats of injury, is called robbery. 

Tlie threats must be threats of injury to the person, property, 
or reputation of the person robbed, and must be such as would 
reasonably induce a fear of injury. 

The violence or threats must be intentionally used for the 
purpose of overcoming or preventing resistance, or of extorting the 
thing stolen. Violence used merely for the purpose of obtaining 
possession of the thing, such as snatching a watch out of a pocket, 
is not sufficient to constitute robbery. 

An assault with intent to rob is a similar offence ; and a person 
cliarged with robbery may be convicted of an assault with intent 
to rob. 

65. Vniere the thing is not on the body or in tlie immediate Extortiou. 
possession of a peraon and violence or threats are used for the 
purpose of extorting it from him the offence is called extortion. 

A somewhat similar offence is when threats or violence are used 
to induce a person to execute, make, accept, endorse, alter, or destroy 
any valuable security, with the intention of injuring or defrauding 
that or any other person. 

68. Offences closely allied to thefts and robbery are those of 
entering or breaking and entering a house with the intention of entering, 
ony (6). The latter offence if the house is a 
and the entering and breaking is at night (d) is 

very case be an intention to commit a felony in 

the house entered. 


committing a fel 
dwelling-house (c) 
termed burglary. 
There must in < 


(a) The folloivlng classes of things are not the subject of theft at common law 

(1) Things abandoned by the owner. 

(2) Land, and things permanently attached to land. 

(3) Title deeds, bonds, &c. 

(4) Wild animals (including game). 

(5) Base animals, such as dogs, ferrets, &c. 

Of these, plants and shrubs growing in gardens, &c., title deeds, all animals which 
are usually kept in ronlinement. Including dogs, hiirc been made the subject of 
theft by statute, 

■(*) As to what offences are felonies, see Table at the end of the chapter. _ 

(c) A dwelling-house is any permanent building or separate part thereof in which 
the owner or tenant, or any one with their consent, habitually sleeps at night, 

(d) Night means the interval between nine at night and six in the morning. 
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CI1.TII, 


deceiving 
Etotea 
goods, &c. 


Clifatlng, 


A person is considered to “ enter ” a house as soon as he 
duces into the liouse any part of his body or any instTOiuent held 
in his hand for the purpose cf intimidating any one in the hoiise 
or of remo\'ing any goods ; the introduction into the house of a 
housebreaking tool is not snflScient. 

A person is considered to “ break ” a house — 

(a) if he breaks any part, internal or external, of the building 
itself, or 

(&) if he opens by any means \rhatever {a) any closed door, 
irindow, or other thing intended to cover openings to the 
house, or leading from one part of it to another, or 

(c) if he gets down the chimney, or 

(if) if he gains entrance to the house by threats, artifice, or- 
collusion. 

If a person having committed a felony ( 6 ) in a house breaks ont 
of it he is guilty of the offence of breaking out, or, if the house- 
is a dwelling-house (c) and the breaking out is at night (rf), of 
burglary. 

It is also an offence — 

(a) to be found by night (d) in possession of housebreaking tools 

unless a lawful excuse for such possession can be ipven : _ _ 

(b) to be found by night (d) armed with an offensive weapon withi 
the intention of breaking into a building and committing, 
felony ( 6 ) therein j 

(c) to be disguised at night (d) with the intention of committing, 

felony (b) 5 

(d) to be found by night in any building with the intention of 
committing felony (b) theiem. 

67. The receiving of stolen goods or goods obtained by means of a 
criminal offence is itself an ofi'ence ; as is also the tiiking of a rewaixl f 
for helping to the recoveiy of stolen property without bringing |- 
the offender to trial. 

The guilty knowledge of the receiver must be established. The 
recent possession of the goods, coupled with the inability to give a 
rc.'vsonaole account of such possession, justifies the presumption that 
the receiver got the goods dishonestly. The fact that he bought 
them much below their value, or that he falsely denied hi& 
possession of them, would be evidence of guilt 

A person is considered to receive tbe goods ns soon as he obtainsi 
control over them. 

68 . The following are offences somewhat similar to theft and 
embezzlement and Staining money nnder false pretences : — 

(1.1 Obtaining money by false pretences by cheating at cards ; 

(2 ) Frandnlently obtaining the execution of a valuable security,, 
or aifixiug a name on any paper with a view to its being 
subsequently dealt with as a valuable security j 

(3.1 Cheating, by a deceitful practice affecting tbe public ; 

(4.) Conspiring to defraud ; tliat is an agreement by two or more 
persons to do an act with the intention of deceiving the 


o/do« furtbfr * shut vrindoiv or door, but not pushing an openTrindo-ws 

(t) As to what offences are felonies, sec Table at tlie end of the chapter. 

(0 ^ €iIjn|i-iiou5c I9 sny i^cnndiiDnt builditif^ or separote i art thereof In 
the owner or tej ont, or any one with their conjcnt Imhitually Biceps at nicht. 

(d) Mght means the Inlerral between nine at night and six in the morning. 
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Forgmj; Perjury; Coinage Offences; Personation. 

public or any person or class of persons ; or to extort money ch. VII* 
or goods from any person ; — 

(5.) -rraudulently obliterating any mark denoting the property of 
His Majesty in any stores. 

(ix.) Forgery; Perjury; Comge Offences; Pmomtion. 

69. Forgery consists m knowingly making a false document Forgety. 
which is on the face of it valid, with the intention to defraud or 
injure (a). 

A false signature to a genuine document, or a genuine signature 
to a false document, amount equally to forgery if the fraudulent 
intention is present. 

A “document” means any paper, parchment, or other material 
used for writing or printing. 

A document is considered to be a false document if any material 
part of it purports to be made by or on behalf of an existing person 
who has not authorised its mjiking, or by or on behalf of a person 
altogether fictitious. A document is also considered to be false, 
though made by a person in his own name, if it is so made with the 
fraudulent intention Uiat it should pass as being made by someone 
else. A document made by a person in his own name may also 
become a false document if it is wrongly dated as to the time or 
place of making it, where such a particular is material. 

The making of a false document includes not only cases where 
the document is literally made by the ofiender, but also cases where 
the offender makes any material alteration in, addition to, or erasure 
from, a genuine document. 

It is not essential, in order to constitute the offence of forgery> ' 
that the false document should be completed, or should be in such 
a fonn as would be binding in law ; though, if a person is charged 
with the forgery of any particular instrument, it must be shown 
that the document has such a resemblance to it as would be likely 
to deceive an ordinary person. 

The fraudulent intention may be inferr<»r|^^l A the document 
itself or proved by external evidence. The fulention must be that 
either— 

(а) the document should be used or acted on as genuine ; or 

(б) the actions of some person should be influenced by the belief 

that it is genuine. ^ 

It is sufiicient if an intention to defraud some person can be 
inferred from all the circumstances of the case, but a pere general 
intention to deceive the public or particular persons, as’ for instance, 
by forging the signature of an officer to a pass, is notW intent to 
defraud witliin the meaning of this paragraph, j 

In some cases it is not necessary to prove a fi'audulent intention, 
tlie fact that a false document has been made with tile intention 
that it should be acted on is siafficient. 'l 

The punishment for forgery varies very mueh accorchng to the 
nature of the document forged, as will be seen by referring to the 
Table at the end of the chapter. 

70. It is an offence to utter forged documents, that is to say, ottering 
.knowing a document to be forged to attempt to use, or cause any Ji^u^ents. 
one else to use, it as though it were genuine. 

The use of a false document, or any false representation or 
statement, in order to obtain' any grant, increase, or pa)Tnent of 


(a) See also s. 25 of the Army Act. 
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anv ])av or pension, or any privilege or advantege obtainable in 
pursuance of any warranty order, or regulation of His Majesty or 
the Secretary of State, is a special offence (a). 

71. The mere purchase or possession of forged bank notes, and 
some similar documents (whether complete or not) with the 
knowledge tljat they are forged, is in itself an offence. 

It is also an offence to make, sell, or be in possession of any 
bank note paper or any instruments or contrivances for making 
bank notes and similar documents. 

72. Perjury may shortly be defined as the giving of false evidence 
by a witness before a court of law. 

Tlie only cases of perjury which will come before courts-martial 
are those where the perjury has been committed before a court- 
martial, or before any court or officer authorised by the Army Act 
to administer an oath (6). Perjuiy before a civil court will usually 
be dealt with by the civil courts. 

The witness must have been duly sworn by the court or officer, 
i.c.f he must either have taken the oath or made an affirmation. 

The false evidence must be an assertion as to some matter of 
fact, opinion, belief, or knowledge, which the witness does not be- 
lieve to be true, or as to the tnith of which ke hnoies that he is 
ignozunt. 

Tlic assertion must be as to some point which is material, z'c., it 
must be as to some point which affects, directly or indirectly, the 
2 )robnbi]ity of some question which is to be determined by tlie pro- 
ceeding in the course of which it is given, or the credit of some 
witness giving evidence in the course of the proceeding. 

The parts of the evidence alleged to be false should be set out in 
the charge, and in order to prove a charge of perjury it is not 
sufficient to call one witness only, as that would be merely setting 
oath against oath ; but the evidence of such a witness must be 
corrobomted either by the evidence of another witness, or by the 
proof of material and rele^'ant facts concerning it. 

T!:“ making of^r^^.alse declaration in the cases specified in s. 142 
of the Aimy Aol" is uei-hmcd to be perjury, and subject to the 
same penalties. 

73. Coinage offences are numerous, but it is only necessary to 
make siiecial mention of the following ; — 

•» (1.) Countei-feiting current gold and silver coin. 

(2.) Counterieiting current copper coin. 

(3.) Counterfeiting foreign gold and silver coin. 

(4.) Counterfeiting foieign copper or mixed metal coin. 

By “ current coin” is meant coin coined in His Majesty’s mints, 
and current in any part of His Majesty’s dominions. 

Tlie offence; is complete even though the counterfeit coin does not 
bear that degree of resemblance to the true coin as would induce 
pci'sons to n<^cc])t it as genuine. Tlie offence is usually proved by 
linding coining tools in the accused’s house, together with pieces of 
counterfeit coin. 

The jmssession of such tools is also in itself an offence. 

It is a st^jiarate offence to utter counterfeit current coin, or gold I 
or silver foreign coin, that is to say, to pass, or attempt to pass, such] 
a coin as g^imine knowing it to be counterfeit 

'Ihe exi.stence of sucli guiltyknowledge must depend on the facts 
of the case. The po'^session of other counterfeit coins, or jiroof 


(o) Rep aNo fKira. 7.» twlcvr. 

{1) See .iniiy Act, ss. 70 (6), and lliile lai (R). 
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that the accused had on previous occasions tried to pass counterfeit 
coins, would be strong evidence of such knowledge. 

74. 'Clipping current gold and silver coin, and defacing any 
current coin are also offences. 

75. Under the False Personation Act, 1874, the personation of 
any person with the intention of fraudulently obtaining any pro- 
perty whatever is an offence. 

By s. 142 of the Army Act a pemn is deemed guilty of persona- 
tion who falsely represents himself to any military, naval, or civil 
authority to he a man in, or to be a particular man in the regular, 
reserve, or auxiliary forces (c). 


(x.) Malicious Injury to Property. 


76. Numerous offences come under the category of malicious 
injuries to property. 

The essence of the offence is injury to the property of another ; 
it is immaterial whether the offender is himself benefited by the 
act or not. 

Such acts are offences if done unlawfully or maliciously. 

A pemon is considered to cause an injury unlawfully and 
I maliciously if he wilfully causes it without any lawful excuse ; that 
is to say, without having either a legal right to act as he does, or a 
honi fide and reasonable belief that he has such a right. And he is 
considered to cause it wilfully, if he causes it by an act which he 
must know will probably cause it, or is reckless whether he causes 
it or not, Generally speaking the act itself justifies a presumption 
. of malice until the contrary is shown, e.g., that it was due to 
negligence or accidents. For instance a deliberate trespass on land 
whereby substantial injury is caused to crops amounts to malicious 
injury to property. But the charge must allege that the injuiw 
was caused maliciously. 

77. Of the various instances of malicious injury the most im- 
portant is arson. 

Arson consists in unlawfully and maliciously setting fire to— 


any building, or 

anything within a building, under such circumstances that if 
the building were thereby set fire to, this would be arson 
of the building, or r 

any mine, or 
any ship, or 

any stack of cultivated vegetable produce, or of hay, heath 
furze, or fern, or of turf, peat, coals, charcoal, wood, or bark, 
or any steer of wood or bark, or 
any crop whether cut or standing, or 
any wood, heath, furze or fern. 

The sending of a letter threatening to commit arson is also an 
offence. 

78. As other examples of malicious injury may be mentioned the 
unlawful use of explosives, damage to ships, interference with 
buoys, destruction of canal and harbour works and bridges, obstruc- 
tion of railways, injury to telegraphs, and the wounding of cattle or 
other animals (b). 


H K 


i p 

(rt) As to th*' pimlahw 
(b) The animal must,® 
which see note (a) on r " ' 
ment or for some dome 
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OITEIfCES PUNISHABLE BY ORDINARY LAW. 


Ch.VII. 


Bigamy. 


Treason. 


(xi.) Miscellaneous Offences. 

79. Bigamy is committed by a person who, being already married 
to one person, goes through the form of marriage with another, or 
who goes through the form of marriage with another person 
knowing that person to he married to some one else. The law 
does not include the case of a person man^dng a second time 
whose husband or wife has been continually absent from such 
pemon for seven years then last past, and has not been known by 
that person to he living within that time ; the burden of proving 
such Knowledge is upon the prosecutor when the fact that the 
parties have been continually absent for seven years has been 
proved. It is also a good defence if the accused can show that 
lie or she had reasonable grounds for believing that his or her wife 
or husband was dead at the time of the second marriage. 

80. Tlie only forms of treason which need here be mentioned 
are — 


(1.1 Levying war against the Soverei^ in any of His dominions. 

(2.; Aiding the enemies of the Sovei-eign. 

Tlius, an officer who betrays his trust, or a soldier who deserts in 
the field and joins the enemy, is guilty of high treason inde- 
pcndentlj' of his militaiy offence. 

Ceitain other acts of treason (namely, compassing to levy war 
against the King, and compassing to move any foreigner to invade 
toe King’s dominions), can, under an Act of 1848, be also treated as 
felonies ; these acta are commonly known as ''treason felonies,” and 
so called in s. 41 of the Army Act. 

Belnjtat Tlie mere fact of a criminal sentenced to penal servitude 

larRc vliilst being at large within any part of His Majesty’s dominions during 
topennl^ his term of penal sendtude without some lawful cause is an I 
Hnitudc. offence. 

Escape. 82 . Offences relating to escape from civil custody would probably 
never be tried by coui’t martial, and it seems only requisite to 
obsen'e here that — ' 


Offences 
relatlnc to 
tlie oUctnic* 
tlcn of 
justice. 


if a person assists any alien enemy who is a prisoner of war 
within His Majesty’s dominions, whether in confinement or 
on parole, to effect his escape ; or 
if a person (being a British subject) on the high seas assists any[ 
such prisoner of war who has escaped from His Majesty’s 
dominions in his esoape towards any other country ; 

he is, in either case, guilty of an offence. 

83 It is an offence cither — 

(a) To conspire to accuse any one falsely of a crime, or to do 
anything to obstruct the course of justice ; or 
(1) To try to dissuade witnesses from giving evidence, in order 
, to obstnict the course of justice ; or 

(c) To obstruct the execution of any legal process ; or 
(rf) To conceal or procure the concealment of a felony (a); or 
(e) To enter into .an agreement for valuable consideration to. 
refrain from prosecuting a person for a felony (a), or ti> 
show Livour to the accused in any such prosecution. 


,.ige must, 
mmterf 



(fl) As to ¥rbat offences arc felonies, see T&ble at ral of chapter. 
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(a) Hie mminnsm term o£ penal serTitude which, can ho awarded hy a civil court is 3 years, "Wliere penal servitude may he awarded 
a civil court may, as rt^ £dtepna|:ivp, a.wg,rd 2 years' imprisonment, with or without hard labour. 
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(a) The minimum texm of penal servitude -ehich can be awarded by a civil court is 3 jears. Where penal servitude may be 
av/arded, a civil eomt may, ns an alternative, award 2 years’ imprisonment, with or without hai'd labour. 

(&) The punishment is remilnted by s. 41 of the Army Act. 
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OFFENCES rOSISnABLE BY ORDINARY LAW. 
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CHAPTER Vlir. 


P0WEE13 OF COURTS OF LAW IN RELATION TO 
COURTS-MARTIAL AND OFFICERS. 

Introductory. 

1. The members of courta-martial and officers in the exercise Comts- 
of individual authority ai’e, like the inferior civil courts and 
magistrates, amenable to the superior civil courts for injury Smombie 
caused to any person by acts done either without jurisdiction, or in tor nets 
excess of jurisdiction ; although there is not, in the ordinary sense out orm*'* 
of the word, any appeal from the decision of a court-martial or excess of 
from the order of an oSicer. Such injuries will equally be inquired ' 
into whether they affect the person, property, or character of the 
individual injured; and wnether the individual injured is a 
civilian or is subject to military law. 

2. There is, however, this material exception in the case of a Exceptioun . 
person subject to military law, that if the injury affects only his 
military position or character, a court of law will not interfere, affecting 
He has agreed to subject himself to military law in those respects, 

and must take the consequences. Thus, the dismissal of an posltf^, 
officer from the service, the deprivation of rank, or the reduction 
or deprivation of military pay, wiU not be remedied by a court 
of Mw (a). 

3. The jurisdiction of a tribunal may be limited by conditions Mewing of 
as to its constitution, or as to the persons whom or the offences 

which it is competent to try, or by other conditions whidi the jurisflic- 
law makes essential to the validity of its proceedings and judgments, 

If the tribunal fails to observe these essential conditions, it acts 
without jurisdiction. An individual officer acts without jurisdic- 
tion if he exceeds the limits of the authority conferred on him, 
whether by Act of Parliament, the custom of the service, or 
lawful delegation from a superior officer. 

4. Thus a court-martial \^1 act without jurisdiction if it is not niustm- 
properly constituted ; for instance, if the number of members is tlons of 
below the legal minimum, or if all the members of a general court- 
martial have not held commissions for the three years preceding jurisiiic- 
the day of assembling the court, or if the president is not of the 
proper rank, or has not been properly appointed. For the above 
reason it is directed by the Rules of Procedure that a court- 
martial, before acting, shall ascertain that it is properly con- 
stituted, a provision which, as will be seen, is required for the 
protection of the members themselves (l>). 

5. An officer who without due authority confirms the finding Further 
and sentence of a court-martial, and a commanding officer who ninstra- 
puni.shes a warrant officer, will also act without jurisdiction. 

Again, a court-martial or officer dealing with a person who is 

not amenable to military law, as if he were so amenable, will act 
without jurisdiction (c). So, too, if a court-martial convicts the 

{a) See Poe’*' case, below, para. 12 ; Mansergh’s case, below, paras. 18-50 and 
Jloherts' cast, below, paras, 21, 22 ; and Tufiiell, p. 124, note (a). 

(b) See Euie 22. 

(c See Comi/n v. Saline, and other cases, below, paras, 52, seq. 
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accused of an offence wliich is not an offence under the Anny Act 
or (save as provided by s. 56 of the Aiiuy Act) of an offence 
with which he was not charged, the court acts without juris- 
diction. Wiere the offence is not properly charged, the accused 
may be held not to have been charged with the offence at all ; 
but the proceedings of military courts will not be scrutinised 
with the same strictness jis those of inferior civil courts. 

6. The result of acting without jurisdiction is that the act is 
void, and each member of the court-martial, or the officer who so 
acted, is liable to an action for damages. 

7. Tlie consequences of exceeding the bounds of jurisdiction are 
the same as those of acting without j urisdietion. For instance, when 
a court having power to award two years’ imprisonment, sentenced 
the accused to fifteen 3’ear3’ imprisonment, the sentence being in 
excess of that which the court was authorised to pass, was held 
to he void, and the members of the court were held liable to an 
action for damages(n). Other cases of this class arise where 
jurisdiction is exercised with cruelty or oppression amounting to an 
abuse of it. A power to award summary punishment or imprison- 
ment does not justifv a court or officer in causing the punishment 
to be inflicted in a barbarous manner, or with circumstances 
of undue severity ; and in such cases, though there is a jurisdiction, 
yet the e.xcuse for the act of the court or officer, which 
would otherwise exist by reason of the jurisdiction, is taken away 
b)' reason of the excess in the mode of exercising it (6). 

8. The proceedings by which the courts of law supervise the acts 
of courts-martial and of officera may be criminal or civil. Criminal 
proceedings take the fonu of an indictment for assault, false im- 
prisonment, manslaughter, or even murder. Civil proceedings 
may either he preventive, i.c., to restrain the commission or con- 
tinuance of an injury ; or remedial, t.e,, to afford a remedy for 
injury actually suffered. Broadly speJikiiig, the civil jurisdiction 
of the courts of law is exercised as against the tribunal of a court- 
martial b}’ uTits of prehibition or certiorari ; and as against 
individual officera by actions for damages. A writ of habeas corpus 
nlso ma)' be directed to any officer, governor of a prison, or other, 
who has in his custody' any pereon alleged to be improperly detained 
under colour of military law. The w’rits of prohibition, certiorari, 
and habe.'is corpus will be first discussed, then the subject of actions 
for 'lamagcs, and lastly, that of liability to criminal proceedings. 

(i.) TFrif of Proldhitim. 

.9. The writ of prohibition issues out of the High Court of Justice 
to any inferior court, when such inferior court concerns itself with 
any matter not within its jurisdiction, or when it transgresses the 
bounds prescribed to it by law. The writ forbids the inferior court 
to proceed further in the matter, or to exceed the bounds of its 
jurisdiction ; and if want of jurisdiction in the inferior court be 
once chown, any person aggiieved by the usurpation of jurisdiction 
is entitled to the writ as a matter of ri"ht. 

10, The writ will not be granted for irregularity in the proceed- 
1 iugs or wrong decision of the merits : nor when it can be of no 
use, as, for c.^aiu])lc, after a sentence has been carried into execii- 


(n) Frye v. Oglt, below, pani. 'll. 

(1) The question whether on ofllccr Is liable to an action for ordertne an arrest or 
prosecution mallclouMy and without probable cause, \slll be considered sepamtely 
bea below. XKiras. 67-71. 
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Writ of Prohibition. 

tion ; nor will it issue on the gi'ound tlint the facts which establish Ch. vm. 
a military offence disclose at the same time a greater offence {e.g , — 

high tretison) cognisable by the civil courts (a). 

11. Applications for a prohibition to restrain courts-martial 
have hitherto been few, and unifonnly unsuccessful, Tlie earliest ’ 
reported case is that of Grant v. Gould (b). In 1792 Serjeant 
Grant of the 74th Regiment Wiis tried by court-martial on a 
charge of having persuaded two drummers of the Coldstream 
Guards to desert, and enlist in the service of the East India 
Company. He was convicted and sentenced to be reduced to 

the ranks, and to receive one thousand lashes. Grant moved for 
a prohibition to prevent the execution of this sentence on the 
ground that he was not a soldier and therefore not liable to be 
tried by court-martial, that evidence was improperly admitted and 
rejected, and that he was convicted of an offence not specifically 
charged. The court, being of opinion that at most an error in the 
proceedings had been ma^, refused the writ. At the same time. 

Lord Loughborough, in delivering the opinion of the court, affirmed 
the general principle that “ Nava! Courts-Martial, Military Courts- 
“ Martial, Courts of Admiralty, Courts of Prize, are all liable 
“to the controlling authority which the courts of Westminster 
“ Hall have from time to time exercised for the purpose of pre- 
“ Venting them from exceeding the jurisdiction given to them.” 

12. Tlie case of Lieutenant Poe (c), which occurred in 1832, is ft* cau, 
the authority for the proposition that a prohibition will not issue 

after sentence confirmed and executed. Lieutenant Poe, being a 
passenger on board the ship Cssar on her way to England, was 
accused of stealing a 51. note and certain articles of wearing apparel 
from his servant’s trunks, which were kept in his (Poe’s) cabin. On 
investigation of the charge by the captain of the ship and other 
officers on board, Lieutenant Poe was expelled by the officers and 
passengers on board from their table and society during the 
remainder of the voyage. Lieutenant Poe never took any measures 
to vindicate his honour, and was consequently tried for conduct to 
the prejudice of good order and military discipline, found guilty, and 
sentenced to be dismissed the service. Tlie sentence was confinned 
by the King and carried into execution ; and an application on 
behalf of Lieutenant Poe that a prohibition might issue “ to the 
Judge-Martial and Advocate-General of his Majesty’s forces” to 
restrain the execution of the sentence was refused, Cliief Justice 
Denman observing that even supposing the case of Grant v. Gould 
to furnish some argument that a writ of this nature might be 
directed to him (the Judge- Advocate) before execution of the 
sentence, still it was impossible to discover what he could be required 
to abstain from after execution. 

13. Tlie later case of Serjeant M'Carthy shows that a pro- iU'C'ortAy’# 
liibition will not issue merely because the evidence given in 
support of a military charge discloses a higher civil offence. In 

1866 Serjeant M'Carthy (cQ was tried by a general court-martial on 
a charge of “coming to the knowledge of an intended mutiny, and 
not revealing such knowledge to his superior officers.” Tlie evidence 

(«) As to tlie general law, see the exhaustive opinion of the Judges in Mai/or 
Lundoit V. Cox, Li. R., 2 H, L., 229, and the cases there cited. The right to a writ 
■of prohibition has frequently been considered with referenee to the Ecclesiastical 
Oourts, and it is clear that the courts of law will not entertain questions of their 
practice, so long os they do not exceed their jurisdiction. 

(6) 2 H. Jllackslone’s Reports, 09. McArthur on Courts-Martial, 4th edition, 

(, 120 . 

(c) Be Poe, 5 Ram. and Adol., 681. 

<d) 14 W. R. (Ir.). 918. 
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given iniplicated him in the Fenian conspirac}’, ana showed 
endeavoui-s on his part to induce soldiera to oecome members of 
that conspiracy, and various other acts amounting to overt acts of 
treason. After the close of the prosecution the court-martial was 
adjourned in order to permit the prisoner to apply to the Court of 
Queen’s Bench (Ireland) fora writ of prohibition on the ground that 
the e^'idence establishing the military' offence disclosed also that 
the prisoner was guilty of ti^eason, in which case a court-martial 
would have no jurisdiction. The court held that the military offence 
does not merge in the greater offence, and declined to accede to 
the application. 

14. Although the writ of prohibition has never actuallj' been- 
issued to a court-martial, there seems no doubt that it might ispe 
in a proper case ; as, for example, if a court-martial were proceeding 
to try a person not subject to militarj’ law, or had passed a sentence 
which they had no power whatever to pass. 

15. The question whether a writ of prohibition would issue to 
an officer exercising individual authority does not seem ever to have 
been raised. 

16. Disobedience of a prohibition is a contempt of court, and as 
such punishable by fine and imprisonment at the discretion of the 
court which granted the writ. 
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(ii.) Writ of Certiorari. 

17. Certiorari is a writ issuing (in most cases) out of the High 
Court of Justice to the judges or officers of inferior courts, and 
commanding them to certify and return the recoid of a matter, 
e.g., a conviction or order, depending before them, to the end that 
more sure and speedy justice may be done. If the conriction or 
Older of the inferior court is found to be bad in law, it will be 
quashed by the High Court. 

In ordinary cases the writ is issued on the application of the 
peraon aggineved almost as a matter of course, unless he has by his 
conduct precluded himself from taking an objection (a). In the 
case of a court-martial sentence, the "writ will issue only when the 
rights affected by the judgment of the court are ciril rights, and 
the court is acting without jurisdiction : it -will not issue when 
the rights affected are dependent on military status and military 
regulations (6). 

18. Major Mansergh's case was as follows : — In January, 1858, 
^lajor (tlicn Captain) Mansergh was on duty with his regiment, the 
6th Foot, at Calcutta, under the command of Colonel Barnes. In 
February, 1858, Brevet-Major Mansergh was gazetted to a majoritj’’ 
in the l.’jth Foot, at that time stationed in England. Notice of this 
appointment was transmitted to India and notified in general and 
regimental ordere in the usual way, after which notification Major 
Mansergh ceased, according to the rules of the army, to belong 
to theCth Foot. The latter regiment was about to start on active 
service, when Colonel Barnes infonned Major Mansergh of his pro- 
motion and desired him to hand over his company to another 
officer, which he did accordingly. 

19. Subsequently MajorMansergh,conceiring that the notification 
of his ajipointmcnt to the 15th Foot had been obtained by Colonel 
Barnes for the purpose of excluding him from active semice, wrote 


(n) Ii. v.JuTtic's of .Vurrey, L. Tl., 6 Q. B. 4C7, nnd see on the ceneml law Colomitl 
HanK V. n tUan, L. It.. 6 P. C. 417. 

(1) J?/- 1 Bc^t A Smith, 400; 30 L. J. (N.S.) Q. B. 206. Jit EotnU 

rciwrted iii “Timer, 11th June, 1879, 
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a Tetter to the Colonel expressing that view, in strong language. Oh. VIII, 
For this he was placed under arrest, and suhseqnentlj' tried by — 
court-martial on a charge of having addressed to his superior officer 
a letter containing highly offensive and insulting language, such 
conduct being grossly insubordinate, highly unbecoming a commis- 
sioned officer, and subversive of military discipline. Major Mansergh 
was found guilty and sentenced to be dismissed the army, and the 
proceedings having been confirmed, were sent to England and 
deposited with the Judge Advocate-General. Major Mansergh 
then applied to the Court of Queen’s Bench for a rule calling on 
the Judge Advocate-General to show cause why certiorari should 
not issue to 'bring up, in order that it might be quashed, the 
record of his conviction ; on the ground that after his promotion he 
ceased to be >vithin the command of the Commander-in-Chief in 
India, and that consequently the court-martial had no jurisdiction 
to try him. 

20. The Court refused the application— Chief Justice Cockburn Musai of 
observing, “I quite agree that when the civil rights of a person in 
military service are affected by the judgment of a military tribunal, mri. 

in pronouncing which the tribunal has either acted without juris- 
diction or has exceeded its jurisdiction, this court ought to 
interfere to protect these civil rights, e.g.y where the rights of life, 
liberty, or property are involved, although ! do not know whether 
the latter case could occur. Here, however, there was nothing of 
the sort, the only matter involved was the military status of the 
applicant— a thing which depends entirely on the Crown, seeing that 
every person who enters into military service engages to be entmely 
at the will and pleasure of the Sovereign. Then there is this 
additional fact that these proceeiiings originated abroad in a country 
the tribunals of which are not subjected to our jurisdiction. It is 
contended that because we have the record of the proceedings in 
the country we have jurisdiction over it. Assuming that for a 
moment, yet when we look at the pai’ticular nature of the case 
before us, we see that the military status of the applicant alone 
is affected, and consequently if he had just cause of exception to 
the act of the tribunal by which he was sentenced, he might have 
appealed to the Queen to reconsider the matter with the advice of 
her Judge Advocate. For these reasons I am of opinion that in 
this case we have no jurisdiction to grant a certiorari ; besides 
which, certiorari being a discretionary w’rit, we most certainly ought 
not in the exercise of our discretion to grant it if we had the 
jurisdiction.” Three other judges concurred, and the application 
was refused. 

21. A similar application in Jane, 1879, by Captain Francis meru[s 
Eoberts, of the 94th Eeginient, was equally unsuccesful. Captain 
Eoberts founded his application on the ground that the sentence 

of the court-martial dismissing him from the service was invalid, 
in that it simply sentenced him to be dismissed the service without 
stating the cause of dismissal. The charge against Captain Eoberts 
appears to have been twofold (1) Tliat he had been guilty of 
^scandalous conduct unbecoming an officer and gentleman in having 
"written and sent to certain persons statements wilfully false and 
malicious respecting Colonel Lord John Taylour, his commanding 
officer. (2) Tliat he had been guilty of conduct prejudicial to good 
order and military discipline in writing the statements referred to, 
which were charged simply as false. An affidavit was filed by 
Mr. Roberts stating that since the sentence he had been occupied in 
various attempts to obtain a revision of the sentence. 
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ch Vin 22. It was attempted to distinguish this case from ttmt of 
Mansergh, on the ground that here civil rights were indirectly 
So diEtinc- J^fl-ppted, as Mr. Eoberts would lose his rights to pension or retinng 
SeSus allowance, and would lose the sum Im had paid for Purchase But 
case and ^ jt, -was at once pointed out by the Chief Justice and Mr. Just c 
Manserghs referred to were purely military in their 

nature and dependent on militarj' status and military regulations, 
and Mansergh^s case was considered decisive against granting tne 
application (a). 

(iii.) irnV of Habeas Corpus, 

23. Any person who is detained in what he conceives to be ille^l 
custody' b}’ order of a court-mai’tial or other militaiy authori j, 
ran apply for a writ of habeas corpus. This writ is the most cele- 
brated wiit in English law, being the great remedy for a pei'son 
wrongfully deprived of his liberty. There are varieties of it which 
are employed for merely removing prisoners from one court o 
another for the better administration of justice ; but by far the most . 
important species is that which affords the above remedy, ^ 
known as habeas corpus ad subjiciendum. It is addicssed to the 
person who detains another in custody, and commands him to P™‘ 
duce the body of the prisoner to undergo and receive whatever the 
judge or court awarding the writ shall consider in that behalf. Jt 
issues out of the High Court of Justice, and into all parts of the 
King’s dominions, save as provided by 25 & 26 Viet. c. 20, 
enacts that no writ of habeas corpus shall issue out of any of the 
courts in England into any colony or foreign dominion of the 
Crown where His Majesty has a lawfully established court of justice 
having authority to issue this wnt and to ensure its due execution. 
The person to whom it is addressed must make a return to the wnt 
stating why he holds the prisoner in custody ; and must bnng 
the prisoner into coui t. On the return of the \vrit the pnsoner 
is either discharged, or, if the return is sufficient, i.e., shows sumcient 
cause for the detention in custody, is remanded to custody, or is 
admitted to bail. 

24. The writ will issue to any pei'son who has a person m cus- 
tody, whether civil or militarj’, if the affidavits in support of the 
application show’ some probable ground for awarding it. The wnt 
will not as a nde issue to question the mode in which mihtarj’ 
jurisdiction has been exercised (6) ; but if a particular formality 
is by statute requisite to make valid an order (for instance) for 
imprisonment, and the formality is shown not to have been 
followed, then it may be granted (c). 

2B. It would seem, as a rule, to be a sufficient return to the wnt 
that the person in custody is a person subject to militai'j'law, and 
that all the proceedings were according to military law (d). 

26. Blake’s case (c), in which the application for the w’rit was 


Wlien 
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ill 

Issue. 


Wliat Is a 
suflicient 
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writ. 

General tils 
{nclinntlon. 


(ft) ‘‘Times," lltli June, 1879. In the case of He 3 Cb. D., IW, a 

petitian of right was presented by an amij’ surgeon, who had been compulsorily 
ictlrcd on half pav, for the Injury thereby sustained b 3 * him. A dcinurier by tlie 
Attomey-General 'to the petition was allowed, the Vice-Chancellor stating tM law- 
clearly to be that every oiTiccr in the ntmj'is subject to the will uf -the Crown 
and can be removed and put on half pay, or dealt wilh as the Crown, with nyiew' 
to tlic public convenience, thinks best.” Sec also Jt, v. Secretary of State, L. ll. [1691] 
2Q.B.,pp.3.'«),33I. 

(&) Itlakt's ease, 2 M. and S., 423. 

(f) Mien’s case, 30 L. J. (N.S.), Q. B., 38 ; 7 Jur. (N.S.), 231, but tee now Aimy Act, 
s. 172 (1), and Iwlow, pant. 37. 

(rf) It. T. iiuddis, 1 East, 300 ; and as to general law, Brenan’s ease, 10 Q. B., 492. 

(c)2ld.and B., 423. 
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’efuaeil, is a strong instance of the disinclination of courts of law to Oh. VIII. 
nterfere with matters of military discipline. The writ was moved “ 

‘or on behalf of Lieutenant Blake, of the 55th Eegiment, to be interiere 
iddressed to the commanding officer of the infantry barracla at 'nth 
Windsor. Tlie affidavit in support of the motion stated that Lieu- XcipUne! 
tenant Blake, bein^ on leave and hearing that there were certain ' 
iharges alleged against him, voluntarily surrendered himself to take isu. 
iis trial, that on the 21st September he was placed under arrest 
ind in close confinement, and that until the latter end of October 
Ire was not permitted to quit his room, but afterwards, on a 
representation that his health sufl'ered,was allowed to take exercise. 

On the 1st November, not having been furnished witli any copy 
of the charges against him, he presented a memorial to the 
Commander-in-Chief, but did not receive any answer. On the 16tb 
of November he was officially informed that a warrant had been 
signed for holding a court-martial, and was furnished with a copy 
of the charges, which consisted among others of certain offences 
stated to have been committed at Windsor towards an officer of the 
same regiment. On the 22nd, the 55th Begiment was ordered on 
foreign service, and shortly afterwards sailed for Holland. The 
affidavit then stated that ail or many of the witnesses who might be 
called for the prosecution or defence had sailed with the regiment, 
that the laws of this realm would not permit him to be sent to a 
foreign country for trial, and therefore he could no be brought 
to trial before the return of the regiment It further alleged 
that, as a matter of fact, a sufficient number of officers might at any 
time have been conveniently assembled for the purpose of con- 
stituting a court-martial ; and therefore there had been ample 
opportunity for conveniently assembling one between the arrest 
and the signing of the warrant, and also between the signing of 
the -vyarrant and the sailing of the regiment. 

S7. The Court inquired if there tos any instance of a habeas Rule nm 
corpus to take a military subject out of military arrest, and were granted, 
referred to the case of Serjeant Wade (a) where a rule nisi {ie., a 
rule calling on the other side to argue the question and show 
why the writ should not issue) had been granted. Mr. Justice 
Dampier, however, said he hesitated about granting a rule nisi, 
because upon the question whether a court-martial could be con- 
veniently assembled, if the return should be general tliat a court- 
martial could not be conveniently assembled, the court would be 
concluded, and he conceived the truth of such return could hardly 
be entered into upon an action for a false return, and Mr. Justice 
Le Blanc concurred. A rule nisi was, however, granted, and on 
its coming on to be argued, an affidavit from the Judge Advocate- 
General was produced, stating that proceedings were instituted 
for bringing Blake to trial as soon after his arrest as could con- 
veniently be done ; and that he believed Blake would have been 
tried before, had not the trial been postponed partly on account 
of the absence in the West Indies of persons alleged by Blake 
to be material for his defence, and partly on account of the embark- 
ation of the 55th Begiment. 

28. The Court refused the writ, Lord Ellenborough, C.J., Ruledis- 
observing, “Up to the IGth November the applicant seems to have charged, 
thought it a mir time, and the delay since has been satisfactorily 
explained; it is not a wanton or oppressive delay, but arising out 
of the circumstances of the country. We cannot lay down any 


(ft) Citel in the report of this case, 2 M. 4 P.,\i2P, n. 
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ffenernl rule, but must in a very great degree give credence to 
people in high situations when they depose that all has been done 
which could conveniently and accoi*ding to the course of office be 
done, and unless something be shown to the contrary” (a). 

29. The leading authority as to the sufficiency of a return to 

the writ which states that the prisoner is in custody under the 
sentence of a court-martial competent to pass such sentence on 
him, is case, decided in 1801 (6). 

30. Suddis was a gunner of the Boyal Artillery sentenced at 
Gibraltar by a general court-martial to fourteen yeai's’ transporta- 
tion for having received articles stolen from a warehouse in 
Gibraltar. A writ of habeaJi eorpns was directed to the Governor 
of Portsmouth to bring him up from custody. It was held a 
sufficient return to the writ that the defendant was in custody 
under the sentence of a court of competent jurisdiction to inquire 
into the offence and to pass such a sentence, without setting forth 
the particular circumstances to warrant the sentence. Lord 
Kenyon, C.J., said, “ We are not now sitting as a Court of Error 
to renew the regularity of these proceedings ; nor are we to hunt 
after possible objections.” And Mr. Justice Grose, “It is enough 
that we find such a sentence pronounced by a com't of comj^etent 
jurisdiction to inquire into tne offence, and with power to mfiict 
such a sentence; as to the rest we must presume omnia rite 
acta" 

31. In the ease of Jones v. Danvers (c) it was held that the court 
cannot giant a habeas corpus to bring up a defendant who is in 
military custody, for the purpose of charging him in execution for 
a cinl uebt. By the court; “ We have only civil jurisdiction, and 
have no authority to change the custody in such a case as this.” 

32. In the two following cases the prisoner was discharged by “ 
means of a UTit of habeas corpus; in the first case because the 
return did not sufficiently show the military chameter and obliga- 
tions of the prisoner, in the second for want of jurisdiction in 
the officer who confirmed the sentence of the court-martial. 

33. Captain Douglas, of the 49th Madras Native Infantry, 
was committed by a magistrate to prison as a deserter, and after- 
wards by authority of the Secretary at War was given up to 
Lieut.-Colonel Hay, commanding the East India Company s troops 
at Cliathara, <and by him removed under militaiy- arrest to that 
place. A habeas corpus was thereupon obtained addressed to 
Colonel Hay and every officer or peraon having the custody of 
Captain Douglas, and he was brought into court in obedience to 
the writ. The I'eturn to the writ alleged tliat the prisoner was 
detained as a deserter under 6 & 6 Viet. c. 12, s. 22, but did not 
expressly show that he was a soldier and ought to be with his corps. 
Captain Douglas was in consequence discharged (d). 

34. Pon-ett, a soldier of the Bombay Army, was sentenced 
by a general court-martial to seven years’ transportation for 
embezzlement. The sentence of the court-martial was confirmed 
by Sir C. Napier, the Governor of Sindh. A. writ of habc^ 

(а) III the case of LIcut. Hall IK, v. Caminff, E. p. 11. 19 Q, B D ’ 

IR), a^^rit of habeas corpus was applied for to disclmrce n lieutenant iii tli'e nWv? 
who had hceii arrested by order of the Admiralty for nilegCil dtsertfon and 
was detained as a. prisoner on board one of Her Majesty's ship*, under tlie 
command of Captain Cuming, 'Kith a view of being broujrht to triul before a couit~l 
marllAl. Tlic court admitted Lieut. Hall to b.ill wlille the case vras Dendiiii' hut' 
uUImatcly refused tlie KTit, , 

(б) I(. V. Suddis, 1 East, 506. 

(r) h .M. k \\\ 231. 

{d)2Ci. B. 825. 
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corpus was obtained and Porrett was discharged, as it was sliowni 
that Sir C. Napier had no power to confirm the sentence of the 
court (a). Had the question oecn one of military procedure instead 
of jurisdiction, the result would doubtless have been difterent. 

36. When a military prisoner is detained in a prison without 
any je«al warrant or oi’der for his custody in that prison, he can 
obtain liis discharge by habeas corpus. In 1859 Lieutenant W. H. 
C. Allen was tried by a general court-martial at Shahjehanpore 
for the murder of his native servant, and, being found guilty of 
manslaughter, was sentenced to four yeara’ imprisonment without 
hard labour. General Lord Clj'de confirmed the sentence, and 
ordered him to be imprisoned in the Fort of Agra. On the 29th 
November 1859, Lord Clyde gave a written order for his removal 
in military custody to England, there to undergo the remainder 
of his sentence. On arrml he was successively committed to 
Millbank, the military prison at Weedon, Newgate, and the 
Queen’s Prison. After having been four months in the Queen’s 
Prison he applied to the Court of Queen’s Bench for a writ of 
habeoLS corpus on the ground that his detention was illegal, there 
being no such Avritten order as required by the Mutiny Act to the 
keeper of the Queen’s Prison to receive Lieutenant Allen into his 
custody. In the result the prisoner was discharged. 

86. The Chief Justice Cockbum observed that it was enough 
to say that there was no order in writing under the provisions of 
the Mutiny Act by viitue of Avhich the keeper of the Queen’s 
Prison could detain Lieutenant Allen. All that appeared was 
that Lord Clyde, the commanding oflScer of the- district, having 
first directed that Lieutenant Allen should be placed in Agra, 
afterwards made an order for his removal to this country to undergo 
the remainder of his sentence ; but it did not appear that either 
the officer commanding the regiment, or Lord Clyae, had made any 
order on the keeper of the Queen’s Prison to receive Lieutenant 
Allen. The deficiency was attempted to be made up by an oi’der 
.under the hand of the Adjutant-General representing the Com- 
mander-in-Cliief, and stating that Lieutenant Allen had been 
convicted by a court-martial in India, That, however, Avas not 
a legal AA'arrant, and under the circumstances the court was con- 
strained, though unAvillingly, to discharge the prisoner (6). 

87. It is now pro\nded by the Ai'my Act (c), that, Avhere a military 
prisoner is for the time being in any custody in Avhich he might 
legally be kept, informality or error in the order or warrant, or the 
authority by or in pursuance whereof he is detained, sliall not 
make the custody illegal ; and any such order or warrant may be 
amended. A case such as that of Lieutenant Allen can, therefore, 
scarcely occur again. 

88. Where a writ of habeas corpus was issued to an officer to 

S reduce a recruit who Avas detained as a deserter, and the officer by 
irection of the Horse Guards discharged the prisoner, and made 
no return, the court were of opinion that he ought to have returned 
the fact of the discharge, but would not grant an attachment for 
contempt (cJ). 

89. In Simmons on Courts-martial (c) a case is cited of a store- 
keeper Avho had been conAiicted by court-martial under the 17th 


(a) Perry’s Oriental cases, 414. 

(i) 31) L. J. (^.S.), Q. B., 38 ; 7 Jurist (N.S.), 234. 
(e) Section 172 (4), and see also sect. 105. 

(d) Se Gavin, 15 Jurist, 329. 

(e) 7th edn., p. 165. 
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poTVEns or courts of law, etc. 


cm. vm. Section of the ‘Mutiny Act on a charge of embezzling or fraudu- 
, — lently misapplying, and imprisoned in a civil gaol, obtaining his 

in CoTirt?"® release by ?tabeas corpus from the Court of Queen’s Ben^ at 
martial. Montreal. The court adjudged the commitment to be void by 
reason of the form of charge and finding, and ordered the prisoner 
to be discharged, “ because the cliarge and conriction were in the 
alternative .... ivitliout any certainty as to any or either 
of the two charges in the disjunctive, and this is matter of 
substance.” 

(iv.) Actions for Damages. 

Actions 40. It is a general rule of law that magistrates and others, wTio, 
mmbetsof ^^cting without jurisdiction, or in excess of their jurisdiction, 
coiirts- violate the personal rights of any person by causing his arrest, 
jnjrtittland imprisonment, or otherwise, are liable to an action for damages (a), 
officers™ Accordingly, members of a court-martial who try a person not 
subject to military law, or for an act which is not an offence cog- 
nisable by them, or who pass a sentence which they have no power 
to pass, are all liable to an action at the suit of the person aggrieved ; 
and the officer who confinned the proceedings will also be liable (b). 
Tlie same rule is applied to officers in the exercise of individual 
authority ; so soon as they transgress the bounds of their lawful 
authority the^* expose themselves to an action, though they may 
have acted with entire bond fider, 

lllcpl 41. The case of Lieutenant Frye (c), which occurred in 1743, and 
court- is especially remarkable from its sequel, is a leading authority 
martial. respecting the liability of all who are parties to an illegal sentence 
/■rpev.Offfe, passed by a court-martial. Lieutenant Frye, of, the Marines, was 
1743. brought to a couii-martial at Port Boyal, in Jamaica, by his captain, 

for disobedience in refusing to assist another lieutenant in carrying 
an officer prisoner on board ship without a written order from 
the captain. Part of the evidence produced against Lieutenant 
Frye at the court-martial consisted of depositions made by illiterate 
natives, whom he had never seen or heard of, and reduced into 
writing several days before he was brought to trial ; and upon his 
objecting to the evidence he was brow-beaten and overruled. 
Lieutenant Frye was sentenced to 15 yeiirs’ imprisonment, and 
rendered for ever incapable of seiwing His Majesty, thouglx the 
Court had only power to award two yeare’ imprisonment. On 
his aiTival in Fngland, his case was laid before the Privy Council 
and the punishment remitted by His Majest}'. 
rnniBRes 42. Some time afteiwards he brought an action in the Court of 
uyTieu?' Common Pleas against Sir Chaloner Ogle, the president of the 
Frye. " court-martial, and obtained a verdict in his favour for 3,000L 
damagc.s. Tlie Chief Justice Willes, moreover, informed him that 
he was at liberty to bring his action against any of the other 
membei’s of the court- martial (c?). .Accoraingly Lieutenant Fry, 
obtained writs arainst Bear-Admiral Mayne and Captain Benton 
which were sen’ed on them at the breaking up of another court- 


(rt) Crtpps V. Dur4en, 1 Smith Lend. Cn., lltli edn., 651. 

(t) Frye v. Ogle McArthur on Courts-niartinl, 4th edn., 1. p. 2158 ; Comm tT 
Sabine, cited In 1 Smith Lead. Ca . 11th edn., 600. ' 

(c) McArthur on Courts-martial, 4th edn., 1. p. 268, and App. XSIT. 

(</) Tills dictum of tiie Chief Justice camiot be considered law. From Brinsmead 
T. Harrison, L. 11. 7 C. P. 547, It seems to be conclusively settled that n judgment 
obtained in an nctlon ngmnst one or two ormorenrongdoera is a bar to an action 
nplnsl llie otliers fertile s.-vme caiw, even though the judfiment remains unsatisfied. 
Tlio injured party can, lion ci or, sue all tlie wrongdoers together in the first instnnec: 
and If he only tues one, the court hos power to make the othets parties to thu 
action. ■* 
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martial held on Vice-Admii’al Lestock at Deptford at which they Ch. VIII. 
were members. ■ — 

43. The members of this court highly resented this proceeding, Sequel of 
and drew up resolutions, in which they expressed themselves witii * 
some acrimony against the Chief Justice, and forwarded them to 

the Lords of the Admiralty. In these resolutions they demanded 
“satisfaction for the high insult on their president, from all 
“ persons how high soever in office, who have set on foot this 
“ arrest, or in any degree adnsed or promoted it.” Tlie Lords of 
the Admiralty laid the resolutions before His Majesty ; and tlie 
Duke of Newcastle, by His Majesty’s command, wrote to the Lords 
of the Admiralty, expressing “His Majesty’s great displeasure at 
“ the insult offered to the court-martial, by which the military 
'[ discipline of the naA 7 is so much affected ; and the King 
“highly disapproves of the conduct of Lieutenant Frye on the 
“ occasion.” 

44. The Chief Justice, as soon as he heard of the resolutions o Tiniiication 
the court-martial, caused each individual member to be taken into jJsticcoT'^^ 
custody, and was proceeding fiuther to assert and maintain the Ws a\itho- 
authority of his office, when the following submission (signed by 

the president and all the membci’s of the court-martial on Vice- 
Admiral Lestock) was transmitted to him : “ As nothing is more 
becoming a gentleman than to acknowledge himself to be in the 
wrong, so soon as he is sensible he is so, and to make satisfaction to 
any person he has injured : we therefore whose names are under- 
written, being thoroughly convinced that we were entirely mis- 
taken in the opinion we had conceived of Mr. Chief Justice Willes, 
think ourselves obliged in honour, as well as justice, to make him 
satisfaction as far as is in our power. And as the injury we did 
him was of a public nature, we do in this public manner, declare 
that we are now satisfied the reflections cast upon him in our reso- 
lutions of the 16th and 21st of May last were unjust, unwarrant- 
able, and without any foundation whatsoever : and we do ask pardon 
of his Lordship and of the Court of Common Pleas, for the indignity 
offered both to him and the Court.” This paper was dated the 
10th November, 1746, and on its reception in the Court of Common 
Pleas was read aloud and ordered to be registered “as a memorial,” 
said the Chief Justice, “ to the present and future ages, that whoso- 
ever set themselves up in opposition to the law or think themselves 
above the law, will in the end find themselves mistaken.” 

45. It was observed with I’especc to this case by Lawrence, qiiserva- 

J., in Warden v. Dailey (a), that Lieutenant Frye did not appear j 

to have been legally imprisoned at first, because the matter ’ 
charged against him did not amount to any offence. 

48. In 1804, Colonel More brought an action against Colonel illegal iu- 
Bastard, the president of a court-martial, for having ordered 
his imprisonment on the charge of having suborned a witness before ot court- 
the court. Colonel More was also a witness. He obtained a verdict maitiii. 
with 300?. damages. Lord Mansfield remarking that a court-noartial 
has DO power of imprisoning a witness except for impropriety of 
conduct (b). 

47. In the case of Warden v. Dailey (c) it was decided that an 

(a) 4 Taunt., 76. . 

(t) More V. Bastard, cited in 7Varie)i v. Bailey, 4 Taunt., 70. In an action 
brought at Calcutta in 18U, a reporter recovered nominal damages against the 
president of a court-m.artiBl for having ordered the forcible seiriiro of Ins notes, 
which he liad persisted in taking after being ordered to desist. llic!.ctts.,]\Mer, 

Hough, Mil. Preeedentb, 718, 

(c) 4 Taunt., 07. 

(M.L.) 
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action lies foi’impi'isoning a man for disobedience to an order given 
without jurisdiction by his military superior. ^ 

48. Warden was a pennanent serjeant of the Bedford militia, 
and, in common with the other Inon-commissioned officers of the 
regiment, was ordered by the colonel to attend an evening school, 
an'd to pay 8d. a week towai'ds the e.\penses of the school. Having 
neglected to obey this oi-der, Warden w'as reprimanded for his 
couduct, and was afterwards, by direction of the adjutant, arrested 
and imprisoned in Bedford gaol, and subsequently tried by court- 
martial for mutinous words spoken on paradi^ and for thereby 
exciting others to disobedience, but was acquitted, and liberated in 
March, 1810. On this he brouglit his action against the adjutant, 
but was non-suited by Grose, J., on the ground that after the 
decision in Sttito 7 i v. Johnstone {a) he could not try the question 
of thp propriety of the arrest. 

49. This non-suit was set aside by the Court of Common Pleas, and 
a new trial granted, the court thinking that the order to attend 
school was most probably bad in law, and the order for payment of 
money certainly so. The case is most material as an instance of a 
court of law considering whether an order given by military 
authority is or is not within the scope of that authority ; and as 
discountenancing the dut}'' of absolute obedience in a soldier 
enunciated in Sutton v. Johnst07ie ( 6 ). 

50. In the recent case, however, of DaickiJis v. Rokchy (c), the 
unanimous opinion of ten judges, sitting in the Exchequer Chamber, 
is distinctly exjiressed, that cases involving questions of militai-y 
discijiline and military duty alone, are cognisable only by a military 
tribunal, and not by a cowt of law 5 and irardoi v. Bailey is 
distinguished, on the ground that the act there complained of 
was a wrongful and illegal act, without any colour of law. The . 
di.stinction cannot be considered quite satisfactory, as, in order to 
decide that the act Avas illegal, the court must have gone more or 
less into questions of militaiy discipline and duty. 

61. Where the sentence was legal, but the prisoner has been 
imprisoned in a place to which he was not legally committed, the 
keeper of the jn'ison and the peraon who issued the waiTant will 
both be liable ; and any officer commanding will also be liable in 
respect of the issue of the Avarrant by a subordinate officer for 
whom he is responsible (d); notwithstanding the ordinary rule, 
that where the superior did not appoint the subordinate officer, 
he is not responsible for the acts of that officer. 

52. In several cases hea aw damages ha a'o been recoA'ei-ed in respect 
of the unauthorized infliction of corporal punishment. Thus a sea- 
man recovered damages in an action against Captain Tonyn, B.N., 


<'i) See In Ion, para. 67. 

(t>) Sec III particiilAr the argument on the part of tlio defeildnnt, whieli 
rnuiieinted the iloetritie of ..lisoliite olwflicnce, niid nas virtually overruled hy llio 
I’ourt. The toiiit, honcvi-i expressed a slroiiR wKli that the rase should liot he 
iiictl.'if'alii, ‘■lym;* tlwt '‘di>.piitcs respecting the extent of military cliecipliiie aie 
“ gri.ittx 1i»ltedcpn:c.ited, especially in time of w.ir ; thi-v me of tlic xvoi-st coiise- 
" ()ufnris, and mkIi as no good siihjcct will wish to see discussed in a ciiil action : 

tlie> ought only to be the siibicct of arrangement between mihlai'y men." The _ 
ic.iull of tlic new trial was that llto plaintiff obtained a verdirt, but this veidict was 
nflrrw,iril« set aside liy the Court of Error, nml judgment entered for t)]cr1creiid.nit 
on the ground tiial W.arcieii w.as in fact imprisoned for the use of mutinous 
..ingiiafje, and iljal there was prolmblo cause for tho imprjcoiiniciit which 
jn-tilted tiic di'fiudaiil.— LVii/ry lllirdfn, >1 M. AS. 400. As to probable cause, 
i-ee Srlieii v. Mrstonr, Iwlow, para. 07. 

(<■) L. 11., SQ. B., L*A.i; aff. L. Jl., 7 H. L., 711. 

M) Sec the cite of Lieut. Alien ubove ([kuti. .To), avIio subsequciitiv rccoscrcd 5of. 
d.images ng.Mnst tlw Goycnior of the military prison at 'VVccdon. Alien v., 
j Xiiiu'5, Bareli 1, leOl ; but ns to the present law, sec paragmpii 37. ' 
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for the infliction of several dozen lashes without a court-martial ; 
the custom of the navy only permitting a commanding officer 
to inflict summarily one dozen lashes (a), 

A similar action was brought against Colonel Bailey, of the 
Middlesex Militia, for improperly flogging a private, and 600Z. 
damages were awarded. And in an action tried in 1793 at the 
Devon Assizes against the officers of the Devon Militia for 
inflicting 1,000 lashes on the plaintiff, who had been found guilty 
of a charge of mutiny, though the only act proved against him was 
tliat he had written to the colonel a letter telling him that the 
men were discontented, which was not communicated to anyone 
else, the plaintiff recovered 500/. or 600/. damages (6). 

53. Officers who are instrumental in dealing with a person 
not subject to military law as if he were so subject, clearly are liable 
to make reparation to the person aggrieved. This was illustrated as 
eai’ly as 1738 by the case of Compi v. Sabine (c). 

Comyn was a master carpenter of the office of ordnance at 
Gibraltar, and brought an action against the Governor-General 
Sabine for having confirmed the sentence of a court-martial which 
awarded him the punishment of 600 lashes. It was shown 
that the carpenters of the office of ordnance were not subject to 
military law, and the jury found the Governor to be liable, as 
having had a share in the sentence, and gave 500/. damages. Lord 
Mansfield, citing the ease in Mo&tyn v. Fahigas (d), said, “ The 
“ Governor was very ably defended, but nobody thought the action 
“ would not lie.” 

64. The following cases are further instancesof civiliansrecovering 
damages from officers in respect of a mistaken and unjustifiable 
exemse of their military authority. 

In Olgnn v. Houston (a) Mr. Glynn, a British merchant residing 
at Gibraltar, recovered 50/. damages from General Sir William 
Houston, the acting Governor, for having caused Mr. Glynn’s 
premises to be suiTOunded with a detachment of troops, Avhile a 
house immediatel5' adjoining was searched for the person of Torrijos, 
a Spanish general ; and for having during the search (Avhich was 
unsuccessful) prevented Mr. Glynn from leaving his house by 
placing a sentinel with fixed bayonet at the door. 

In Goodes V. Lieutemni-Colonel Wlmtlg (/), the plaintiff was doing 
duty as constable at St. James’s Palace, ana had occasion to desire 
Lieutenant-Colonel Wheatly, of the Guaixls, who was not in 
unifom, to walk on, whei’eupon Colonel Wlieatly marched Goodes 
off to the guard-room by a file of grenadiers, and confined him 
there several hours. The plaintiff was non-suited, but, it would 
appear, solely in consequence of a failure in the proof of his 
appointment as a constable for St. James’s parish. 

In the case where the captain of an East Indiaman, on two 
strange sails (supposed to be enemies) being desened, mustered 
all hands and passengers, and assigned them stations for the defence 
of the ship, and the plaintiff, one of the passengers, refused to go to 
his station, and Avas thereupon, by order of the captain, carried 
there and kept in irons all night, it Avas held by Lord Ellenboroiigh 
that though the captain might have been justified in confining 


(n) Prendorgast, Law rolatiiiig to Offioere of tlio Nav}', 2nd edn,, p. 1S5. Cited in 
Warden v. SMlei/, 4 Taunt., 71. 

(b) Cited in Warden v. Sailei/, i Taunt., 70. 

(c) Cited in JUorfyii v. Fabngas, 1 Smith lead On., IKIi odjl.i 600. 

(a) 1 Smith Lead Ca., lltli edn., Ii08. 

(c) SMnn&Gr., 337. 
if) 1 Campbell, 231. 

(m.l.) I 2 
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the plaintiff for liis refusal to obey orders, yet he had exceeded 
liis authority in keeping the plaintiff in irons all night, and the jury 
gave 80?. damages (a). 

65. Where an act complained of is itself unlawful, uona fides or 
honesty of purpose is no excuse, as appears from two^ cases cited 
b}’ Lord Mansfaeld in Most^n v. Faorigas (b). Captain Gambier, 
by oi’der of Admiral Eoscawen, pulled down the houses of some 
sutlers on the coast of Nova Scotia, who supplied the sailoi-s 
frequenting them with spiiituous liquore, ■whereby their health 
was injured. One of the sutlers came over to England, and brought 
an action against Captain Gambier, in which he recovered 1,000?. 
damages. The second case cited by Lord Mansfield, in which 
Admiral Palliser ■vs’as sued for destroying some fisliing huts 
erected by Canadians on the Labrador coast, went oflf upon a 
reference ; but it does not seem to have been questioned that the 
action lay. 

66. Tlie right to bring an action in the courts of this country 
in a ease where the cause of action arose abroad does not seem to 
liave been conclusively established till the decision in 1774 of 
Jdostpi V. Fabn'gas (e). 

67. Eabn'gas, a native of Miuoi’ca, brought an action against 
Generel Mostyn, Governor of that island, for ha'S’ing, without 
trial, impiisoncd and banished him from the island, and recovered 
3,000?. damages. On a bill of exceptions, the point that, where the 
cause of action arises abroad, the courts of this country have no 
jurisdiction, was elaborately argued ; but Lord Mansfield, deliver- 
ing the judgment of the court, emphatically laiddowm that actions 
of this description may be brought in England, though the matter 
arises in foreign parts. He also, with no less emphasis, repudiated 
the argument addressed to him, that the defendant was entitled 
to protection from an action by I'eason of his character as 
Governor. 

68. For mere errora of judgment, members of a court-martial 
cannot be made responsible any more than ciril judges and 
magistrates. “Even inferior justices and those not of rccoi’d,” 
says Lord Tenterden, in Garnett v. Ferrand (d) “cannot be called 
in question for an eiTor of judgment so long as they act within 
the bounds of their jurisdiction. In the imperfection of human 
nature it is better even that an individual should occasionally 
sufler a wrong than that the general course of justice should be 
impeded and fettered by consent and perpetual restraints and 
apprehensions on the part of those who arc to administer it. Cor- 
ruption is quite another matter, so also are neglect of duty and 
misconduct in it. For these, I trust, there is, and always will be, 
some due coiir.se of punishment by public prosecution.” 

69. Notwithstanding the reluctance of the courts of law to 
interfere with the exercise of military authority over those 
subjected to milibii'y law, and though (speaking generally) all 
acts done in the coiirao of military duty are justified — yet if military 
authority i.s exercised with excessive severity, oppression, or 

cniclty, so that the exercise, in fact, amount.^ to an abuse of 

— 


(n) Boijce v. Baylxjff, 1 Campbell, 5S. 

(h) 1 Smith Lead. C.i., 1 llh edn., pp. 613, 614. 

(c) 1 BmiUi Lead. Ca.. lltli edn., p. 591. For historical stctch of the law rclatiiic 
to venue, formcrij: of much cnatcr importance than at present, see td. p. 616, and 
A *C ■‘■“^**** JfcirfA Africa O/mpany v. Compankia de Mojamtigue, L. II, 

V i M*"! '• Stansfietd, L. E., 3 Ex 

-JO, u litre the lau is laid dorni in similar terma. 
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jiu'isdicfcioji, then the justification is destroyed, and the pci’son VIII 
injured may recover damages (a). ^ 

60. Thus, in Wall v. mtenamara (i), the plaintiff, a captain 

ill the African Coiids, brought an action against the lieutenant- nuKmi. 
(lovei'iior of Senegambia for imprisoning him for nine months at 
Gambia, in Africa. The defence was a justification of the imprison- 
ment under the Mutiny Act, for disobedience of orders. At the 
trial it appeared that the imprisonment of Captain Wall, which 
was at first legal— namely, for leaving his nost without leave from 
his commanding officer, though in a baa state of health— had 
been aggravated with many circumstances of cruelty. Lord 
Mansfield, in summing up, said, “ In trying the legality of acts 
done by military otticers in the execution of their duty, particularly 
beyond the seas, where cases may occur without the possibility of 
application for proper advice, great latitude ought to be allowed, 
and they ought not to suffer for a slip of form, if their intention 

appeal's by the evidence to have been upright Tims 

the principal inquiry to be made by a court of justice is, how the 
heart stood ? and if there appears to be nothing wrong there great 
latitude will oe allowed for raisappz’ehension or mistake. But, on 
the other hand, if the heart is wrong, if cruelty, malice, and 
oppression appear to have occasioned or aggravated the imprison- 
ment or uuher injury complained of, they shall not cover themselves 
with the thin veil of legal forms, nor escape under cover of a justi- 
fication, the most technically regular, from that punishment which 
it is your province and your duty to inflict on so scandalous an 
abuse of public trust. It is admitted that the plaintiff was to 
blame in leaving his post, but there was no enemy, no mutiny, 
no danger, his health was declining, and he trusted to the 
benevolence of the defendant to consider the circumsjtances under 
which he acted. But supposing it to have been the defendant’s duty 
to call him to a military account for his misconduct, what apology 
is there for denying him the use of the common air, in a sultry 
climate, and shutting him up in a gloomy prison, wherie there was 
no possibility of bringing him to trial for sevei’al months, there not 
being a sufficient number of officer's to fornn a court-martial ? These 
circumstances, independent of the direct evidence of malice, as 
sworn to by oire of the witnesses, are suflreient for you to presume 
a bad, malignant motive in the defendant, which would destroy 
his justifrcatioir, had it even been within the powers ^delegated 
to the defendant by the commission,” The jury foundia verdict 
for Captain Wall, with l,000f. damages (c). 

61. If an officer is exercising a legal jurisdiction possessed . 
by him, he can, as a rule, only render himself liable to an action Jxists'° 
by exercising it with such circumstances of undue severity find nction only 
oppression as to justify a jury in inferring malice. There are, 

Irowcver, one or two cases from which it would appear that even ae iiiferrcii. 
where injustice or oppr'ession is the I’csult of mer’e carelessness. 


(fl) See the judgment of the Court of Exchequer delivered by Enron Ejtc in 
Siiiton V. Johnstone, 1 T. if. at p. 50i : "And one may observe in general in respect of 
wlmt is done under powers incident to situations, tliat tlicic is a wide diilcrtiite 
lictween indulging to situation a latitude touching the tstml of i»wcr, and touching 
tlie aduse of it. Cases m.ay be put of situations so critical tliat tlie power ouglit to 
be unbounded; but it is impossible to state a case where it is necessary tliat It 
should bo abused, and it is tlie felicitj' of tliose who live under a free constitution 
of government that tt is equalhj'imposs^U to state a cose irftere if can leahtsel irifft 
impimitv." 

(I‘) Cited in Sutton v. Johnstone, 1 T. E. 536. 

(f) As to criminal liability for abuse of authority, see below, p.ipa. PI, <f sf?. 
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62. Captain Molloy, of Hei* Jifajesty’s ship Indent, kept tlie 
jmreer Swinton in confinement for three days ■without inquinng 
into the case, and then, on hearing his defence, released him. The 
imivcr broiiglit an action a^inst Captain Molloy, and on the 
evidence Loivl Mansfield said that such conduct on the paH of 
tlie captain did not appear to have been a proper diach.ar^e of his 
duty, and, thei’cforc, that his justification under the discipline of 
the rfavy li.n! failed him. It docs not appear from the citation of 
this case in the Term Beports what the verdict in this case was (o). 

63. On the other hand, the custom of the seiwice, if not incon- 
sistont with the law of the land, may be a justification of an act 
done in pumiance of such custom. For example, in an action by a 
midshipman against his first lieutenant for liaidn^ caused him, on 
his refusal to go to the masthead, to be hoisted thither hy a party 
of seamen, mast heading was proved to be a customary punishment 
of the service, and the Chief Justice ruled that it ■was a 
justification (6). 

64. In Grant v. Shard (c) violent language and striking a 

subordinate officer on duty were held actionable. Grant was 
directed to give a militaiy order, and it appeai’cd that he sent 
two peraons, who failed, tJiereupon said to Gi'ant, “What 

a stupid poracn yon are,” and twice struck him. Although the 
circumstances occurred in the actual execution of military service, 
it was held that the action was maintainable, and a verdict was 
found for the plaintiff, with 20Z. damages. An application was 
afterwards inade to the Court of King^ Bencli to set aside the 
vci’dict, but the court, after argument, refused to disturb it, tbougli 
Loid Mansneld was desii’ous to grant a new trial. The above 
cases of Swinton v. Molloy and Grant v. Shard are no doubt strong 
ones, and it would probably be now held in similar circumstances 
that tlie .a^^gz’ieved pereon could only seek redress at the hands of 
the military authorities. 

65. Civilians will always be protected by courts of law against 
the arbiti:ary and oppressive exercise of military jurisdiction (d). 

Thus, Siutlierland v. Murray (e) was an action brought in 1783 
by Mj'. Sutherland, a judge in Minorca, against General Murray 
for impi’dperly suspending him from his office. The General had 
professecf himself rciidy to restore the judge on his making a 
particul.^V apology ; and on reference to the home authorities the 
King M)pi.oYed of the suspension unless the Governor’s terms 
wer^^omplied with, It was admitted that General Murray had 
P^rt’cr to suspend the judge for proper cause ; yet on the proof of 
fi js liaving unreasonably and improperly exercised that authority, 
J'r*t'''itlislanding the King’s approbation of his proceedings, 
n}4niage.s to the amount of 5,000/. were awarded against him by the 
j'ury. 

66. The class of cases last referred to occupy a sort of inter* 
mediate position between cases where the act complained of is 


(rt) .yinfoH V. jl/o/%, citcfl IH Svllm v. Johnitanc, 1 T.Il. 537. PrentTcrenst, law 
Kflatinp to OITiecrs of llic ^aiy.Fnrtll, 374, cltos nnoflicr ven’ similar case wliich 
occurred In IS23. 

(b) Prenderpast, Part II, 377. 

W Cited In IVardtii r. Jlailey, 4 Haunt., at p. 65. 

(n) See ]nms. 53-.>.) nboac. 

1 J- «•( 638. Tlie facts of this case 
11*^.111(6 ^ In I T, II. ; and it may be questioned whctlier 

It dot'; not more properly Itelong to llie class of cases next referred to. 
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done without jurisdiction, and the cases wliere an act, in itself a legal Oh. Vlll'. 
exercise of military authority towards a person subject to military , 
law, is charged as done maliciously and without probable cause. Snusc. ** 

67. In this latter class of cases no action can be maintained, suttm v. 
unless the plaintiff avers and proves that the .act complained of Johutonf, 
was done without probable cause {a\ This proposition was laid 

down by Lords Mansfield and Loughborough in 1 786 in the great 
case of Sutton v. Johnstone {Johnstone v. Sutton^ in error) (6), and 
has never since been disputed. 

The circumslances of Sutton v. Johnstone were as follows:— The 
plaintiff Sutton was captain of Ilis Majesty’s ship Isis, which 
formed part of a squadron under the command of the defendant 
Johnstone. On the 16lh April, 1781, there being war between the 
United States and the French on the one hand, and the English on 
the other, the defendant Johnstone ordered the shiirs under his 
command to pursue the French fleet, and signalled to Sutton to slip 
his cable in order to engage the enemy. Sutton having failed to 
slip his cable, the defendant Johnstone caused him to be brought 
to a court-martial on the ground of his having “delayed and 
discouraged the public service on which he was ordered," and for 
disobedience of orders in not slipping his cable and putting to sea. 

Sutton admitted on the trial by court-martial that he had disobeyed 
the orders, but aven’ed that he did not wilfully and willingly 
disobey them by reason that he was physically incapable of obeying 
them. The court-martial found that Sutton was justified in not 
immediately slipping his cable owing to the state in which his ship 
was, and that he did not delay the public service, and adjudged him 
to be honourably acquitted. Upon this, Sutton brought an action 
against Johnstone for having maliciously and without probable 
cause charged him with the crime of disobedience of orders and 
the delay of the public service. 

68. Practically, two important quekions were raised in the case. Questions 
First, whether an action for malicious prosecution would lie by a Jhll rase. 

' subordinate officer against his superior officer for an act done in the 
course of discipline and under powers incident to liis situation ; 
secondly, whether, supposing such an action would lie, Johnstone 
had or liad not probable cause for charging the plaintiff with 
disobedience to his orders, and delaying the public service, and 
therefore for bringing him to a court-martial. 

69. The case was twice tried before the Chief Baron at Guildhall, Result of ’ 
nd the plaintiff Sutton recovered 5,000^. damages on the first trials, and 

trial and 6,000i!. on the second. A motion was then made in the 
Court of Exchequer in arrest of judgment, and upon this two points Exchequer, 
were raised : first, whether the action would lie ; secondly, whether 
if it did lie, the plaintiff was entitled in law to keep the verdict. 

Tlie Court of Exchequer decided that the action would lie, on the 
ground apparently (p. 604) that “all men hold their situations in 
this country upon the terms of submitting to have their conduct 
examined and measured by that standard which the law has 
established.” 

Hie court further decided tliat the iffaintiff was entitled in law to 
hold liis verdict on the grounds (p. 507), that, admitting for tlie 
sake of argument, that pi-obable cause appeared for the charge of 
disobedience, yet no probable cause appeared for the charge of 
delaying the public service, of which the plaintiff had been acquitted 

.(ft) This e-xpression is used in the judgments in Sutton v. Johnstone, and through- 
ovit this olinpter, as equivalent to " reasonable and probalile cause." 

(ft) 1 T. E. 493, 784 ; 1 Bro. P. C. 78. 
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tlie rules of evidence, no commander or superior oflicer will dare Ch. Vlll. 
to act ; their inferiora will insult and threaten them. Tlie relaxation — 
and decay of discipline in the fleet has been severely felt. Upon an 
unsuccessful battle there arc mutual recriminations, mutual 
charges, and mutual trials ; the whole licet take sides Avith great 
animosity, party prejudices mix. If every trial is to be followed by 
an action, it is easy to sec how endless the confusion, how infinite 
the mischief will be. The person unjustly accused is not without 
his remedy : he has the propercst amongst military men ; reiJara- 
tion is done to him by an acquittal, and he who accused him 
unjustly is blasted for ever and dismissed the seiwice.” 

The judgment of the Court of Kxchequer Chamber was confirmed 
by the House of Lords (a). 

71. Tlie decision in SuUon v. Johnstone (b), proceeded solely on ProimMy no 
the ground that in that particular case there was probable cause 
for bringing Sutton to a couit-martial, and the question raised, but witiiin 
not (lecided in that ease, vi/-, whether an action by a person subject 
to military law would lie against an oflicer for an act within the auUmriiy 
limits of his authority, but done maliciously and without probable t'®" "•'w® 
cause, long remained one on which judicial opinion was divided, ousiyand"*' 
Loi’^ Loughborough and Mansfield, in Siiiton v. Johnstone, plainly witiiout 
inclined to the AueAv that such an action would not lie (c), and this 
view Avas explicitly affirmed by Mellor, Lush, and Hayes, J. J. in 
DaicHns x. Paidet (d); while Cockburn, C.J., as explicitly 
rejected it. Having regard, however, to the recent case of Marks 
X. Frogleij (c), the correct vicAV seems to be (though the point would 
still be open to argument in the House of Lords) that such an notion 
Avould not lie, and that as between peroons both subject to military 
laAV the mode of redress given by the Array Act is the only mode of 
redress, and that the Civil Courts ainnot be invoked for the purpose. 

The mode of redress in these cases is that jircscribed by ss. 42 
and 43 of the Army Act, which extend the proA’isious of the former 
Articles of War, 12 and 13, in farmur of the soldier. 

75. For statements made by an officer in the discharge of his 
military duty, even though the statements are made maliciously and ' 

Avith the knoAvledge that they are false, it has in one case been 
held that an action for libel aa'UI not lie (/). 

(a) 1 Sro. Pnil. Cn., 7(>< JJnmvi r. Krppel, 2 Wils., decided In ]7(!6, ns far ns it 
g(»s Rupi)orts tlie decision. Hnr\vi«, ndisclmrpcd sergeant of the Guards, olitaiiied 
a verdict m itii TOf. damages against Mojor KeppcI, ns acting eoniinandcr of tlio 
regiment, for maliciously and without any reasonable (probable) cause reducing 
the plaintiff to tlie rank of a private for neglect of duty during the campaign of 
the King’s forces in Gcrninny under Prince Perdiuand in 1701. But on n case 
rcscived fortlicir opinion, the court said: “By the Act of Parliament to punisli 
mutiny and desertion the King’s power to make Articles of War is confined to 
Ids own dominions ; wlicn his army is out of his dominions, lie acts by virtue of his 
prerogative and Avitliout live statute or Aiticlcs of ’War ; and therefore you cannot . 
argue upon eltlier of tliera, for they are botli to bs laid out of tliiscase, m\A flagrante 
feWo, the common laAvlins never interfered witli the army i inter arnui silent leges. 

We think (ns at present advised) Ave have no jurisdiction at ail in this case; but It 
tlie plaintiff's counsel think proper to speak more fully in tliis matter, aab arc wil- 
ling to hear him.’' 

“But,” (he reporter adds, " plaintiff, seeing the opinion of the court against him, 
acquiesced, and the judgment was for the defendant, id awfiti.” 

(4) I T. n. 493, 784. 

m But sec IVardeii v. Hailey, 4 Taunt., at p. 89. 

(«)L. B, & Q. B. 94 ; and sec also Keighley v. Bell, 4 F. & F. 703, and Daivldns v. 

Lord Bohebi/, L. If. 8 Q.B. at ii. 271, 

(e) [1898] 1 Q.B. 888, at pp. 899, 900. 

if) Daidins v. Pautel, L.K. 6 Q. B. 94 ; and see tlie other cases cited below’. In 
Mitchell V, Kerr, Kow’e's Hep, 537, decided by the Court of King’s Bench in Ireland 
in 1801, the defendant had written two libclloiis letters to the commanding 
oflicer of a regiment Avliicli tlie plaintiff was about to enter. At the trial the jury 
were directed that, if they thoiiglit the letters were written merely for the puipose 
of bringing the plaintiff to a court-martial, the action w'ould not lie, and they found 
. a verdict for tlie defendant, wlilch tlie Court of King’s Bench refused to disturb. 
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The ubove-iiientionetl ctise of Dau'hins t*. Paxilct tvas an action of 
this description brought by Lieutenant-Colonel Dawkins against 
Major-General Loitl F. Paiilet in respect of certain^ statements and 
reports regarding the inilitaiy conduct and qualifications of the 
plaintiir, forwarded by the defendant, in the ordinary course of 
military duty, to the Adjutant-General for the infomiation of the 
Commatuler-in-Chief ; and it was decided that, even assuming the 
truth of the allegations of the plaintiff, viz., that the statements 
(admittedly made in the couise of militaiy duty) were made 
malii iou^ly and with the knowledge that they were false, the action 
would not lie. 

70. In Jelryll v. Moore (a) the plaintiff brought an action for libel 
against Sir John Moore, who had been the president of a coni't- 
marlial hcM for the trial of Colonel Stewaii; of the 43rd Eegiment. 
The court “most fully and honourably” acquitted Colonel Stewart, 
and appended to this finding the following remarks : — “ The 
court cannot pass without observation the malicious and groundless 
accusations that have been produced bj' Captain Jekjdl against an 
officer whose character has, diu’ing a long period of service, been 
so irreproachable as Colonel Stewart’s, and the court do unani- 
mously declare that the conduct of Captain Jekjdl in endeavouring 
falsel}' to calumniate the character of liis commanding officer is most 
highly injurious to the good of the service.” Tlie Court of Common 
Pleas decided that no such action could be maintained, the Cliief 
Justice, Sir James Mansfield, obseiwing, “If it appear that the 
charges are absolutely -without foundation, is the president of the 
court-martial to remain periectlj* silent on the conduct of the 
j)rosecut(H’, or can it.be any offence for him to state that the charge 
is groundless and malicious 1 It seems to me the words complained 
of in the case form part of the judgment of acquittal, and con- 
sequently no action can be maintained upon it.” 

iTrom this decision it w’ould appear that comments by a court- 
martial censuring the conduct of a person in respect of a matter 
not before them would not be held piirileged so as to exempt the 
members from an action {h). 

T7. The report made by a court of inqniiy is absolutely privi- 
leged. In Jlomc v. Bcntinck, tlie plaintiff brought an action against 
the prosidcut of a court of inquiry for libel in publishing the 
contents of the report of the court, by communicating it to the 
Coinmander-in-Cliief. The report contained these words: “The 
conduct of Lieutenant-Colonel Home does not appear to have been 
actuated by those high and delicate feelings of honour -which in 
all transactions of life ought to influence an officer of high rank 
and reputation.'’ The Court of Common Pleas wei-e iinnnimously 
of opinion that the report was a pi’iviloged communication for 
which the officer making it could not be rendered responsible in .a 
court of law ; and that the officer who had been summoned to 
iroduce^ at the trial of the action the report in question and tlio 
irocecding.s of the court of inquiiy was not bound nor even at 
iberty to disclose the documents in question, they being State 
dociniients and jirotocted as such from exposure in courts of 
justice. This decision was coiifiimed on appeal to the Exchequer 
Chamber (c). 

. class of canes the question always is -whether the 

libel, if it bo a libel, is, to use the technical term, pririleged. This 


(fO S yew ItcportF, Rll. 

(ft) Sw rrenUerfin-t, Lnw Itclntiiig to Officers of the K(v\*v, Pint 11, 405. 
(f) 2 UrcKlorip nncl Blnslmni, 15i*; 4 Sloore, 503. See rule 121 (L>. 
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question is very similar to that discussed above as regards want Ch. VIII 
of jurisdiction. If the coiimuinication charged as libel was made 
by a court in the exercise of its jm-isdictioii, or by an advocate or 
Avitness before such a court, it is considered absolutely piiA'ileged, pHvilpgr. 
and no one is liable in rcsjjcct of it. If it is made otherwise than 
in the pxei“cisc of the proper jurisdiction, it has been held not to 
be so privileged, but this can scarcely be considered as settled. 

If it is made by a person not as a judge or witness but in the 
discharge of his military dntj', it is aceording to the case of 
Dmd'm v. Paidet (a), absolutely piivilcgcd. In any other ease, if 
the statement is made in furtherance or under colour of any 
interest or dutj', it is only jjrrnite facie privileged, and the ])rivilegc 
will be lost if actual-malicc or gi-eat excess is shoAvn. 

79. In Dichon v. ir)7<o» (6) Lord Campbell directed the jury Malice held 
that letters from the commanding officer of a regiment to his 
immediate superior containing charges against the Colonel, and a icge. 
convei’sation Avith a member of Parliament as to a question to be 

put in the House of Commons rclath'e to the dismissal of the 
Colonel on these charges, arc primd facie prmleged communica- 
tions ; but that if ’made from other motives than a sense of duty, 
which Avas a question for them to decide, the pmilege would be 
gone. The jury found for the plaintiff Avith 20 of. dam.ages. This 
case, lioAveA’er, Avas never discussed on a motion for a neAv trial, 
and the Court of Exchequer Chamber observed, in Daxdins v. 

Lord Itohehj (c), that the judge who tried it aa’us Avrong in 
compelling the production of the documents by the Secretary for 
War, and in ruling that malice might bo inferred by the jury from 
the documents them8elA'e.s Avithout other evidence. 

80. Again in Dkhon v. Combermere (d), an action biought by the 

ame plaintiff as in Dichon v. Hi/fon, not for libel, but for con- ^ere.^' 
spiring to obtain the removal of the plaintiff from his command 
by false charges, Cliief Justice Cockburn told the jury that if the 
charges Averc in their opinion made Avithout probable cause and 
maliciously, i.e., apparently not in the course of military duty, 
they must find for the plaintiff ; but in this case the A^erdict was 
for the defendant. 

81. Publishing the sentence of a court-martial to the effect that Publication 

Colonel is di.smissed from the service for gi’oss Adulation of 

the tmst reposed in him as commanding officer of the Molucca martial not 
Islands is not libellous (c). a libel. 

88. Nor again is a proper complaint to a superior officer or to the Complaint 
Secretary of State, or other authority having power to redress 
the matter complained of, a libel. This Avas decided by the not a libel. 
Court of King’s Bench in Hex v. Baillie (/), ■ffhere the defendpt, 
a Captain in the navy and Deputy GoA'enior of GreenAvich Hospital, 
had written, and distributed among the Governors of the hos- 
pital, a large volume containing an account of the abuses of the 
institution, and severely animadverting on the charactera of some 
of its officers, especially Lord Sandwich, First Lord of the 
Admiralty. A conditional order obtained by Lord Sandwich for a 
criminal information against Captain Baillie for libel was dis- 
charged by the court ; and Lord Mansfield said that this distribu- 

(a) L.H.,6Q. B. P4. 

(ii) 1 E. and E. 41S. 

(c) L, H. 8 Q. B. 236 ; L. II. 7 U. L. 744.' 

( 0 ) 3 F. and P. 627. 

(e) Oliver v. Zord JV. Bentinek, 8 lEauni. 4.36. 

1 / ) Holt on Libel, 172 ; 21 HoavcH's Stale Trials, at pp. 69, 70. 
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tioii of the work to the persons only W'ho were from their 
situations hound and competent to redress the gi’ievances in 
question, was not a publicjition sufficient to make it a libel. 

83. In It. V. Baytcy (a) and in Fairman v. Ives (&) Icttei-s had been 
written by the defendants to superior niilitaiy authorities with 
the view of obtaining payment of debts due to them from the 
plaintilTs. In each case the circumstances of the alleged debt were 
stated, and fiaud or concealment on the part of the plaintiff was 
alleged or suggested. It was held that the letters were not libels, 
being communications to the proper authorities having power to 
give redi-ess of the alleged grievance. 

84. On the other hand where a naval officer acting as govern- 
ment agent on board a transport wrote to Lloyd’s imputing 
incapacity to the captain of the transport, it was held that the 
commiinication "was not privileged, and the plaintiff recovered 50^. 
damages (c). The officer ought to have addressed his complaint 
iu the Adiniialty authorities. 

85. ‘With regard to the privilege of witnesses, the decision of the ■ 
Com’t of Exchequer Chamber in Daiohins v. Lord Itohehy (d) 
having been affirmed by the House of Lords is a conclusive 
authoiity that a court of inquhy held under the Arm^’ Act is to 
this extent a court, that the statements made, whether orally or 
in writing by witnesses summoned to give evidence, are absolutely 
privileged, even though made with actual malice and without 
n'obable cause. It need scarcely be observed that evidence given 
pefore a court-martial is similarly privileged. 

88. Negligence or unskilfulness in the discharge of professional 
duty may be actionable at the suit of a pei'son injured by 
such negligence or unskilfulness. And any one committing a 
\yrongful act or an act that cannot be justified, cannot escape 
liability fur the offence merely because he acted iu obedience to the 
order of the executive Government or of any officer of state (e). 

87. Thus in the case of Weaver v. Ward (/), decided in 1616, the 

E laintiff and defendant were both soldier's of the Iiondon trained 
ands, and while engaged in skirmishing by way of military 
exercise, Ward’s musket was discharged in such a way as to wound 
Weaver, who thereupon brought an action of trespass against Ward. 
Ward’s defence was that he was in training by order of the Lords 
of the Council, and skii'mishing in obedience to military com- 
mand, and that the injury happened casually, by misfortune and 
against his will. But this was decided not to be enough. The 
court said, “ No man shall be excused a trespass except it may bo 
judged utterly ■without his fault.” 

88. In 1844 the commander of Her Majesty’s ship Volcano 
was held liable in air action brought in the Court of A dm iralty 
for damage occasioned by a collision between the Volcano and the 
brig Helen. Both vessels had sought shelter in the same bay off 
the coast of Spain, the Volcano taking up a ber'th near the Helen. 
Hui'ing a storm at night the Volcano broke her anchor, came into 
collision with the Helen, and so damaged her that she sank. 


{«) Rnc. Abr. •* LUm'I,” A. 2. 

(h) o Dam. nnd AM. C42. 

(0 Ilartcood v. Gnat, 3 Cnr. anil P. 141. 

(<0 L. J1-8Q. n. 2ai; 7 n. L. 741. it may be added tliat actions subsequently 
brouf'lit by Colonel Dawtlns against certain members of tlie court of inquirv were 
staved on the Rroiind tliat tliey uould not lie. VatcKtits v. Pnnee Eduard of Saxe- 
II eimar, L. It. 1 Q. B. I>. 4£‘?. 

(f) Itaietgh v. Gotehen, L. R. ri51»S] 1 Cli. 77. 

O HoUirt's llepotts, 131. 
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The court was of opinion that the Volcano was to blame, both in Oh. VIII. 
taking up her original berth and also in not letting out more cable — 
pd in not dropping a second anchor ; and damages Avere accord- 
ingly recovered from the commander (a). 

89. British Courts of Justice ai*e open to subjects of friendly Action iiy 
nations, and it has been held that a Spaniard could recover 
damages for seizure and detention of a cargo of shiAms by a captain 
in the navy (i). 

93. A. British subject is not liable to actions by foi’elgnei*s 
in respect of hostile acts done by him in the name of the i,5stne acts' 
Government which he sems, provided those .acts are either Aono by 
authorised by an actual command or ratified by a subsequent 
approval of the Government. To such acts the maxim respondeat raout. 
superior appears to ajjply ; and, if the Government refuses redress, 
there is no remedy but an appeal to aims (c). 


(v.) Liability to Criminal Proceedings. 


91. There are sevei-al authorities which show that where the liability to 
death of a pereon is caused by some act of a military officer 

done without jurisdiction, the officer is criminally responsible, ings. 
Thus on the case of an action agiainst the officers of the Devon 
Jlilitia aboA'e mentioned being cited in Warden v. Baileii, 

Mr. Justice Heath expressed his opinion that, if the plaintiff in 
th.at action had died under the punisiiment indicted by order of the 
court-martial, all the members of the court would have been liable 
to be hanged for murder {d). 

92. In the well-known case of Governor Wall (plaintiff in the Case of 
action ah-eady noticed of WaU v. Macnamard)^ the penalty of death 

- was actually inflicted on Governor Wall for a crime resembling in 
its natui'e and ch’cumstances the conduct towards himself in respect 
of which he recovered damages. Tliis crime was the murder of 
Serjeant Benjamin Armstrong, of the African Coi-ps, in 1782, by 
inflicting on him 800 lashes with such cruelty as to cause his death. 

93. Governor Wall appears to have been arrested on the charge circum- 
shortly after his return to England, but to haa^e absconded and kept sauces of 
out of the w,ay for nearly twenty years, as he was not tried till * 

1802. The circumstances out of which the charge arose Avere .as 
folloAvs :--In July, 1782, Mr. Wall Aras in command of thegfirrison 

at Goree, an island on the coast of Afria, and about to lefive for 


home. The men of the garrison had some pecuniary compensation 
then due to them in respect of their haA’ing been put on a reduced 
alloAvance of proAusions, and the paymaster responsible for meeting 
their demands w.a3 to le.ave together with Governor Wall. On the 
day before that fixed for their departure, a number of men, headed 
by Armstrong, tAvice proceeded to the house of the paymaster to 
obtain a settlement of their accoimts. According to the evidence 
for tlie prosecution, there was no appearance of any mutiny, and no 
disrespectful or disorderly conduct on the p.art of men, avIio 
returned to bariacks Avhen ordered to do so by GkjA^ernor Wall. 
In the afternoon GoA'ernor Wall ordered a paiud^nd by his order 
800 lashes were inflicted on Armstrong byblaclr men, not with the 
ordinary cat, but with a description of ropa It Avas stated that 

(а) " racono," 2 W.IlobinBon’s Admiralty Hep. 337. \ , ^ , 

(б) Madrazo v. Willa, 3 Barn, ond AW. 553. Conipare Ferbes p. Cochrane, 2 
Bam. and Or. 448, in which case the plaintiff was a British subject. 

(c) 1 Smith’s lead. Ca. 11th edn., 648, 649, and authorities there cited. Burm v. 
benman, 2 Ex. 167 ; Feather v. Beg,, 35 L. J. (N. S.), Q. B. 200, 4 B, and S. 257. 

\d) 4 Taunt., at p. 77. 
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Governor Wall stood by tu’ging the black men to increased severity 

with coai-se expi’essions, such as “ Lay on, you black , or I’ll 

lay on you ; cut him to the heart.” Annstrong died shortly after- 
wards ill hospital. For the defence some evidence was given that 
the behaviour of the men, and in particular of Armstrong, had been 
mutinous, and that a sort of drum-head court-martial had been held 
which ordered the punishment ; and that the death of Armstrong 
was accelerated bj* drinking sphits in hospital. 

94. Qiief Baron Macdonald directed the jury that if there was ' 
no mutiny and no court-martial, and the punishment of 800 lashes 
with sucli an unusual instrament was ordered by the prisoner, there 
was certainly ground to infer malice ; and pointed out that Governor 
Wall in his report of the state of the settlement on his return made 
no mention of the existence of any mutinous spirit in the garrison. 
The jiu'y found the prisoner guilty, after deliberating for half an 
hour, and he was hanged at l^-bum (a). 

05. A mistaken impression of duty will not excuse an officer, if 
he, without being justified by other circumstances, oiviers his men 
to fire, and some one is thereby killed, as is shown by the following 
case. In 1807, Ensign Maxwell, of the Lanarkshire Militia, was 
tried before the High Court of Justiciar}' in Scotland for the mur- 
der of Cottier, aFi’ench prisoner of war at Greenlaw, by improperly 
oi’dering a sentinel to fii'e into the room where Cottier and other 
prisoners were confined. Ensign Maxwell had the militaiy cliarge 
of over 300 prisoners, confined in a building of no great strength. 
TIic prisoners were of a turbulent character, and to prevent their 
escape an order uras given tliat all lights in the prison should be put 
out at 0 o’clock, and that if this was not done at the second call 
the guard was to fire upon the prisoners, who were often warned of 
this order. Ensign Maxwell having observed one night, on which 
there had been some disoi*dcr among the prisoners, a light burning 
beyond the appointed hoiu*, twice ordered it to be put out, and, not 
being obeyed, directed the sentiy to lire, but the musket merely 
snapped. Ensign Maxwell repeated the order, the sentiy fired again, 
and Cottier received his morUil wound. At this time there was no 
s} mptom of disorder in the prison, and the prisoners were all in bed. 

96. The general iustiuctions issued from the Adjutant-General’s 
office for the conduct of theti'oops guaixling the prison contained no 
.such Older as that upon which Ensign Maxwell had acted ; and it 
apijcared to be a mere verbal one which had from time to time in 
hearing of the officere been repeated by the coi-poral to the sentries 
on mounting guard, and had never been counteiananded by those 
officers, who were also senior to Ensign Maxwell, "nie Loid Justice 
Clei k laid it down that Ensign Maxwell could only defend himself 
hv proving specific orders, which he was bound to obey without 
di.*.ci etion, and which called upon him to do what he did ; and the 
juiy found him guilty of the minor offence of culp.T.ble homicide, 
u'ith a ivcommenclation to meivy. He \vas sentenced to nine 
months’ imprisonment {h). 

97. Again in the case of R. v. Thomas (c) the prisoner, a sentinel 
on ho,inl Her Majesty's ship Achille, had been ordered to keep off 
all bo.xts unless they had officers in unifomi in them, or ihiJcss^ — 
the officera on deck allowed them to approach ; and he received a 
nm‘.kct, three hlsink cartridge.*?, and three ball cartiid^es. Tlie 
ho.'its pies<eil, upon which he repeatedly called to them to'kcep off; 

(fl) 23 now ill's suite Trials, M. 

(A) BiielMimn's *• Bemarknblo C.ises," Part II 3. 

<■ ) Bu^ell oil Crimes ‘"Hi cilru. Hi. 01, 1 51. i 5. 111 *. 
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but one of them persisted and came close under the ship, and he Oh, VIII. 
then fired at a man in the boat and killed him. It was put to the : — 

jury to find whether the sentinel did not fire under the mistaken 
impression that it was his duty, and they found that he did. But 
the case being reserved, for the opinion of the judges, their 
Lordships were unanimous that it was murder. Tliey thought it, 
however, a proper case for a pardon ; and further, they were of 
opinion that if the act had been necessary for the preservation of 
the ship, as if the deceased had been stirring up a mutiny, the 
sentinel would have been justified. 

98. How far a subordinate could plead the specific commands of How far 

a superior officer— such commands being not obviously improper commMds 
or contrary to law— as justifying an injury inflicted on a citizen, can excuse 
is somewhat doubtful ; though there are cases in which the fact of 
the orders having been given would no doubt prove the innocent 
intent of the subordinate, and lead practically to his acquittal on 
a criminal cliarge (a). 

99. With respect to criminal liability for oppression and similar Criminal 
offences committed out of the realm it was enacted by 11 Will. IIT, offences 

c. 12 (b), that any governor or commander-in-chief of any colony committcri 
beyond the seas guilty of oppression to any of His Majesty’s 
subjects, or of any other crime within then’ respective governments 
or commands, might be tried and punished by the Coiu’t of King’s ' 

Bench in England or by special commissioners. And the statute 
42 Geo, III, c. 85, makes a similar provision for the trial and 
punishment of persona employed in the public service out of Great 
Britain in any similar military office or capacity (c). 

100. General Sir Tlwmas Picton was tried under tins Act in Case of sir 
1806 for having, while Governor of Trinidad, given an order for the pj* 
infliction of torture on a female from whom it was desired to obtain isoo. 
evidence in support of a prosecution for a robbery committed in her 
master’s house. General Picton’s defence W'as that the occurrence 

took place in the ordinary course of judicial proceedings, over 
which he presided as Governor, and tliat torture was allowed in 
such cases by the law of the island. Tl)e case was tried twice, and 
was again elaborately argued on the special verdict found at the 
second trial, but judgment was never prayed {d). It appears, 
however, to have been thought at the time that had the opinion of 
the court been delivered, judgment would have been given against 
General Picton, though the jury found that by the law of Spain 
torture existed in Trinidad at the time of the cession of that 
island to Great Britain, and that no malice e,xisted in the mind of 
the defendant, save so far as might be inferred from the acts 
complained of, if found to be illegal (c). 

101. With respect to the question how far defect in the jurisdic- 

tion or procedure of the court by whom a sentence is given, or want icces* ie. 
of authority, irregularity, or excess in the person by whom the 
sentence is executed, may render the court or person exeemting 
the sentence criminally responsible, there is but little to be found 
in the books. Tliere appears, however, to be authority for the 
following propositions :— 

(i.) If, first, the court who passed the sentence had no colour of 

(re) See It. v. T finer, <1 P. and P. 105 ; DaicLins v. lordHoMi/, 4 I. and F. 806 ; 

Kdshley v: Bell, 4 F. and P. 763 ; 11. v. Jliitchiimi, 9 Cox Or. Ca. 555. 

(6) 11 & 13 Will, nr, ill EuPhead. 

(c) See also tlie two Acts 21 Geo. Ill, sess. 2, c. 25, s. 61, A'C., and 26 Gcn.JII, 

0 . 57, making elaborate prorisions for the trial in_ Great Britain of British subjccls 
for extortion and misdemeanors committed in India, 

(d) 30 Howell State Trials, 226. 

(c) 30 Howell State Trials, 955, note, 
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jurisdiction in tlie mutter, all its pi*oceedings area mere nullity, and 
both the court and the officer who executed the sentence are mere 
wi-ong-doers ; and in the case of an execution the officer may 
perhaps in strictness of law be guilty of murder as a principal, and 
the members of the court may be guilty of a misdemeanor, and als«) 
as accessories to the murder (a). 

(ii.) If, secondly, the coiu’t liad no jurisdiction, but it acted 
under colour of a writ or commission, such as might lawfull}'- be 
issued, then although the writ or commission be iri'egular and so 
the sentence erroneous and voidable, it seems that it is not a nullity, 
and that neither the court nor the officers who execute the sentence 
can be treated as mere wrong-doers, though the court may be 
guilty of a misprision (&), If, again, the court had jurisdiction, but 
passed an en-oneous sentence, neither the judge nor an officer who 
innocently executes the sentence is criminally liable (c). 

(iii.) The sentence must be executed b}' the proper officer, and 
if any person who is not duly authorised executes it he is a 
wrong-doer (d). 

(iv.) The execution must pursue the judgment, subject to any 
lawful altei-ation by the Crown, for if a man is beheaded who 
ought to have been hanged, the officer is a wrong-doer (e). 

There appeai-s to be no authority for applying the doctrine of 
trespass ao iniiio to the case of irregular execution of a sentence, 
and it would seem that the officer would be liable only for so much 
of his acts as is in excess of his authority. Malice (in the popular 
sense of the word) in the officer appetirs to be wholly immaterial, 
so long as he keeps within the limits of his authoritj', for he is bound 
to execute the sentence ; but if he grossly exceeds the measure of the 
sentence which he is authorised to inflict, and if he so barbarously 
flog a man sentenced to flogging as by plain excess to cause his 
death, he will be a wrong-doer as to the excess (/), 


(vi.) Protection of Persons Acting under the Army Act 
and other Acts. 

102. It remains only to notice that officciu are to a certain 
extent protected against actions by s. 170 of the Armj' Act, which 
provides that an action against any pemon for any act done in 
the execution, or intended execution, of the Act^ or in respect of 
any alleged default in the execution of the Act, must be com- 
menced within six months. Tender of amends before the action 
may, in lieu of or in addition to any other plea, be pleaded. Such 
actions, as well as actions against membere of a court-martial 
in respect of a sentence of such court, can Oidy be brought in one 
of the superior courts in the United Kingdom (wliich courts l>ave 
jurisdiction wherever the matter complained of occurred) or in a 
supreme court in India, or in a colonial coui t of superior jurisdiclion 
in the colony where the matter occurred (g). 


^(ji)^naIe,.PIea3 of the Crown, i. 491, 501. Elepb. Dig. Crim. Law (Qth Edn.), 
(t>) Ifalc J. 497-509 , Hawkins, Bk. t. cli, CS, s. 6. 

h) Hale 1.501. — 

(fO Hale i.'fWI, Coke, Insl. i. 12S. , 

(0 Coke, Inst. ill. 52 ,211 ; Hate i. 501. V 

(/) Ilawkitis, Bk. i. cli. 29, e. 5, and see Goternor Walfg raxg, supra, tiaras. 92-94 
(p) The effect of llie Public Authorities Protection Act, I8l«3 (.W A 57 Viet. c. UH 
apiie.irs to be. by s, 2, to rewat subs. <2) of b. 170 of tho Armv Act, and by s. 1 to 
rc-enact t-imllnr proiisl^s w ith the addition of the provision s'as to costs contained 
in tuFatrmphs (h) and (<0 of k I. 

Slilltla Act, US2, must be regarded as similarly 
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In the case of persons acting under the Militia Acts, there is an Oh, VIII. 
analagons provision iu s, 46 of the Militia Act, 1882 ; and officers — 
acting under other Acts can avail themselves of the general 
provisions of the Public Authorities Protection Act, 1893 fa). 

103. The statements of law in this chapter apply to England, Application 
but the law in Scotland, Ireland, and the colonies may be considered 
to be veiy similar. 


I 


(o)56&67Viot.c,61. 
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CHAPTER IX. 


HISTORY OF THE MILITARY FORCES OF THE 

CROWN. 

1. The object of this chapter is to give a short suminary of tlie 
history of the ISIilitary Forces, and principally of those in England 
For details the authorities cited in the notes must be consulted (a). 

U. The histoiy of the English Forces ma^' be divided into two 
main periods : the one prior, and the other subsequent to the 
Restoration of Charles the Second in 1660. It was not until after 
1660 that a Standing Armj* was raised, and the Militia organised 
under Act of Parliament. Before 1660 the organisation of the 
Forces was much less systematic, although it rested on laws which 
have come down to the present time, and therefore deserve notice. 

First Period. — General and Feudal Levies. 

3, Before the Norman Conquest, all freemen between the ages of 
15 and 60 who were capable of bearing arms were bound to go 
forth to the host {fyrd), or general levj’’, at the king’s summons. 
Fyrd-fare was one of the three liabilities of all ownera of land in 
England (6). Those guilty of neglecting it were subjected to a 
very heavy penalty called fyrd-xvite^ which might extend even to 
the forfeiture of the whole of their land. The le^’y of each shire 
took the field, down to the Norman conquest, under its aldennan 
or militaiy chief of the shire, and after the Conquest, under the 
sheriff (c). 

4, This general levy of all able-bodied (d) men in each county 
had a double aspect. As a civil force it was known as the 
posse comitatuSy which the sheriff was entitled to call on to arrest 
criminals and suppress riots ; and the obligation to serve in it 
was closely connected with the obligation attaching to eveiw man 
of keeping watch and ward, and of following the hue and crj^, 
which was directed against ci'iniinals (e). In its other aspect it was 

(rt) See Clode’s Alilitan' Forces of the CrouTi (Murray, 186?) ivliioh contains many 
original authorities, chiefly for the period subsequent to 1660. For the earlier 
period many extracts from niid references to original authorities are contained in 
Grose's Military Antiquities, and in Scott’s British Army. The iiowers of the Crown 
for the defence of the realm are enumerated and discussed in the Ship Money p/fise 
(see especially St. John's argument}, Howell’s State Trials, iii. 825, summar&ed in 
CIode.Mil. Forces, i. 354, 35.5. The constitution of the general levy and tb/^eudal 
army, and the incidence of feudal tenure, are described in the orainiar-^ histories, 
Riich ns Hallam’s Middle Aces, and Constitutional History ; Llngarmfs History ; 
Taswcll Langnicad’s Coiistiuitioual History (1st edn.); and especiS.ily Stubbs’ 
Ci>n<ititutlonnl History (popular edn.) and also in legal books, such at* Coke on 
Littleton, and Ulnckstone’s Commentaries. The chapters in Social Engi'mid on 
ninitnry matters and rrofessor Oman's History of the Art of IVar mav jhlso 
consulted. ' 

(5) Aftemanls called tlie (nnw/o neeaisitas, the other two liabilities beingv. 
mniiitnln fortifications and to repair bridges. In some cases the age mentioned^ 
16(Stublis, Const. Hist. 1.102 Ac.). \ 

(c) See Stubbs, Const. Hist. i. 2«i5», 4G9. V 

(jO Stubbs Select Cliartcrs. 370-3; Stubbs, Const. Hist., i. 209. 633. ii. 220 j Grose, 
Mil. Antiq.. i. 9 ; 13 Edw. I (Slat. AVInton), st. 2, c. 6; 3&4 Edw. A’l, c. 5; l Mar. 
sees. 2, c. 12* 1 KHz. c. 16, II 

(r) It wiw known ns the tfan or.^rf or ONpeditton, Stubbs, Const. Hist., i. 81, 209, /' 
491,63.3. Sec Coi]imI»iims ill Ityiner’s Fccdera. ' ’ t 
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a military force, and Avas called out, under the sheriff or some other Oh. IX. 
officer of the Ciwn, to defend the realm in civil Avar or against — 
foreign foes. Tlie force Avas liable to serve only in the kingdom, 
and, except in case of iiiA'asion, only in its own county. Sometimes 
it was called out in all the counties ; at other times, in particular 
counties only, as, for instance, in the northern counties, to resist 
the Scots, or in the midland counties, to resist the Welsh. The 
general leAy was repeatedly called out hy the Norman and Angevin 
kinm (10G6 to 1204) for the suppression of internal rebellion or of 
border Avarfare against the Welsh and Scots. It Avas unsuitable 
for AA’arfare beyond the seas (a). But it appai’ently served as a 
mode of obtaining troops doAvn, at any rate, to the fourteenth 
century (6). 

5. The general levy aa'us organised by diA’^ers ordinances and Organiza- 
statutes, which determined the arms and, in the case of the more lre,"c?^i 
wealthy, the horses AA'hich each man was to proA'ide, in accordance Fovy. 
with the amount of his Land and goods. The sheriffs, mayors, and 
justices, as Avell as the constables annually appointed for the 
purpose in each hundred, AA'ere to enforce the obligation to serve 

and provide arms, and twice every year w’ere to inquire into the 
arms proiidcd, or, as it Avas termed, to hold “ vIcaa's of armour.” 

Writs W’ere often addressed by the King to the sheriffs and others 
to array or summon before them the men liable to service (AAiiom 
from being SAA-orn to keep arms Avere called yarnii ad ama), and to 
punish defaulters ; and the Avrit often directed such arrayers, or 
other pei-sons named in it, to lead the force on active service (c). 

6. In the time of Edw’ard the Sixth, w’e find lieutenants appointed 
in the counties to anvay, or lead, or both ; and after the reign of 
Mary, such lieutenants, noAv commonly knoAvn as Lords Lieutenant, 

Avere usually appointed for those purposes {d), 

7. Closely connected Avith the general leA’y was the Ci'OAA’Ii’s Ihe'itof 
prerogative of purveyance, w’hich enabled the Crown to enforce 

the supply of carriages, carpenters, smiths, and other artificers, 
as well as of victuals, for military purposes (e). 

8. Even before the Norman conquest the genei-aJ levy took long Tbogns. 
to raise and Ai'as difficult to keep together, especially when 
operating outside the boundary of its oAvn petty kingdom. For 

a more trustworthy, better-armed, .and more permanent force, the 
old English kings relied on their military dependents, to Avhom 


(a) It Avas summoned by Willinm 11 to Eastings in lODl to cross for a campaign 
in France, but was dismissed. 

(b) See Statutes, I Ed. 3, cc. 7, 15 ; 18 Ed. 3, st. 2, c. T. 

(c) Hen. II, Assize of Anns; Stubbs, Select Clinitcrs, 153, and tlio statutes 13 
Edw. I (Stat. AVlnton), c. 0 ; 31 EdAV. 1, st. 2 in common editions ; 2 EdAV. Ill, c. () ; 
6 Hen. IV, c. 3 ; 3 Hen. VIII, c. 3 j 33 lien. VIII, cc. 6, 9 ; 1 & 6 Phil, and Mary, c. 2. 
See also Acts referred to in the next note. See fnrUior, Grose, Mil. Antiq., i. 2, 9, 
74-96; Olode, Mil. Forces, 1. 16, 345-67; StAAbbs, Select Cliartcrs, 281, 343, 370-3; 
Stubbs, Const. Hist., i. 526-7, 632, 631, ii. 293; AVrits in Bymer’s Feodern and 
Palgrave's Parliamentary AVrits. 

(a) Sec Acte 3 & 4 Edw. VI, c. 5, s. 13, 1 Mar. sess. 2, c. 12, s. 12 ; 4 & 5 Phil, and 
Mur. c. .3, 1 EIlz. c. 16. Olode, Mil. Foi'ccs, i.32; Scott, British Army, i. 329, 348; 
Grose, Mil. Antiq., i. 79. Strype (Ecclesiastical Memorials 11. 278), says that 
lieutenants Avere first appointed in 3 BdAV, AH (1549), mid u'cre appointed annually. 
They are spoken of by Camden (Britannia, i. clxvii, clxxxix), as appointed m 
troublesome times, anti by lloliiislied (Chronicles i. 155), ns appointed in time of 
necessity. Tliey AA'ore also nppilnted for several counties. An nbstroot of tlie 
Authority given to n lieutenant by his commission is to be found in LodM’s Illus- 
trations of British History, ii. 325 ; see also 419 to 426 ; see also Scott, Brit. Army, 
i, 318. After 1660, tiiey became statutory otlicers appointed for the militia, see 
below, para. 84. 

(e) Stubbs, Select Charters, p. 359, and divers Avrits in I^mcr’s Foedern ; 
Stubbs, Const. Hist., ii. 504 ; Clode, Mil. Forces, i. 347. Grose, Mil. Antiq., i. 86. 
The Crown’s rlglit of pnr\'oyanoe was restrained by many Acts, and ultimately 
Abolished by 12 Oho. II, c. 24. 

(m,i.) K 2 
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they had granted land on the condition of niilitarj: service. These 
"vrarriors "were originally known as Gesiths^ but from the ninth 
century onward that name is superseded by tkegn. Alfred and his 
successors, under the stress of their Danish wai's, incorporated in 
the thegnhood all the men of substance in the realm, whatever 
their origin, wealthy yeomen and merchants no less than members 
of ancient noble families (a).^ 

9. Tlie Norman conquest in 1066 changed the condition of the 
upper ranks of the military force by substituting a wholly feu- 
da^ed military aristocracy for the semifeudal thegnhood. The 
whole of England was carved out by William I into a number 
of militarj’ fiefs held from the Crown. Some were small, but many 
were very large — earldoms and baronies — the holders of which cut 
up their vast domains into smaller military fiefs or knights-fees 
dependent upon themselves. The holder of a military fief might 
therefore be either a tenant in chief holding directly from the 
Crown, or a sub-tenant holding under some great earl or baron. 
All alike were bound to attend the king at their own expense on 
horseback and in armour with their retainers, who mirfit be either 
mounted or on foot (6). After 1S89 (c) grants of land could only 
bind the holder to render service to the king or other superior lord, 
and not to the grantor of the land, and consequently the number of 
the retainers of the inferior lords gradually diminished. Some of 
the great earls and barons had an establishment of domestic 
knights not holding lands and entirely dependent on them. 

The period of feudal service was limited by custom to forty days 
in each year, a term too short for foraign expeditions, and con- 
sequently the forces so raised were often induced by high pay to 
continue to serve as mercenaries (see below, para. 24). ' Though 
the earlier kings successfully demanded service abroad as well as 
service at home, the obligation to serve abroad was challenged at an I 
early date (119S), and as time passed the feudal tenants displayed I 
increasing reluctance to Ber\'e out of the kingdom and at length 
refused to do so (d). The knights who on horseback and in a coat 
of mail formed the most prominent feature of warfare in the 
Middle Ages served under the feudal levy. The infantry were 
either the retainers of those knights, or raised from the general 
levy, or by contract (see below, para. 24). The lancers and archers, 
however raised, were taken chiefly from the middle classes and 
highly paid (e). 

10. Peraonal service formed the basis alike of the feudal and 
of the general levy, but the obligation to sen-'e in the general 
levy rested on eveiy man as a citizen, or as it was termed “ on every 
“man within the allegiance of the king.” lie feudal levy was 
dependent on homage or on tenure under some feudal lord, whether 
the king or some great earl or baron. Obviously there must always 
have been many feudal tenants unable to render personal service. 


(a) Stubbs, Const, Hist., i, 172, 210. 

(i) Grose, -Mil. Antiii., i, S. 120; Scott. Brit. Army, 1. 119, 138. 

(e) By tbe statute known as “Quia Emptores" (18 Etlw. I, c.l), which, while 
.•uithorisliic the sale ol lands, provided tliat tlic purchaser of land (called in Wie'Acfc 
Uie fcolTee) should hoM it of the chief or superiur lord and not of tlie vendor (called 
in the Act the feoffor), and should render to the chief or superior lord tlie same 
seirlcca wltlcli the vendor rendered before the sale. 

00 Stulibi, Const. II 1st. i. pp. 231 ff , il. pp, 293. Tlie feudal levy appears to hare 
t»Mn frmucntly summoned for service lioyond the seas down to 1300. but fell into 
disiiso tieforo 1100. In 1199, Btsboiw Hugh, of Lincoln, and Ilcrlicrt, of Salisbury, 
and in 1»13 the northern refused foreign service as not obliinitor^' under 

opposed more seriously by the Fails of Xorfolkand Hereford 

(e) llallam. Const. Hist., U. 129} Stubte, Const. Hist., li. 297. 
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and the calling out under the ceneral levy of the whole population Oh. EK. 
capable of bearing arms, can W very rarely have been desirable — 
or possible (a). Service by deputy, or payment in li6u of personal 
service, and the calling out of a quota only, were accordingly 
allowed from very early times (6). 

H. In the case of the feudal levy, we must first notice the clergy, 
who held their lands by the tenure known .as Frankedmoigny and ^ 
who, as a rule, performed their militaiy service by deputy or paid a 
composition (c), though cases of military prelates are well known 
in history. Women also, and infants, and otlier feudal tenants 
who were unable to render personal service, either found substitutes 
or p,aid a composition (d ) ; and the payment of a composition in lieu 
of service was at an early date (e) extended from those who were 
unable to those who were unwilling to serve in person. 

12. Henry I appears to have been the firat to require a number Scutago 
of kniglits, instead' of serving in person for forty days, to equip 

and maintain a kniglit in service for a longer period : and Henry II 
began (about 1166) to levy a money composition for personal 
service, under the name of Scutage or Escuage (/). This com- 
position was probably levied at firat only by agreement between 
the king and his subjects ; but it subsequently became an abuse 
and gave rise to remonstrances as a tax levied by roy.al authority 
only ; and from 12ir) until the end of the reign of Edward II (1327) 
it was levied only under assessment by Parliament (g). With the 
deay of feudalism the tax fell into disuse (/i) ; and it was 
ultimately, togetlier with tenure by knight service, abolished 
during the Commonwealth, and finally extinguished on the 
Restoration in 1660 (i), 

13. Similarly, in the case of the general levy, the practice arose In case of 
of calling on a certain quota only from each county to serve in quota 
person, and of requiring those not so ciilled on to supply witli arms andajntri- 
and victuals, and to defray the expenses of those who served in 
person (y). This developed into a sort of tax on the county or ^ 
township, not under the authority of Parliament, and continued 

until very recently, in the form of a liability on the part of the 
county to pay a p<art of the expenses of the militia (Ir). 

14. Both the feudal and the general levy when summoned for Mode of 

war, were summoned by writ from the Crown. feudofievv 

These writs did not always distinpish between those liable to ^ 
serve under tlie feudal levy and those liable under the general 


(а) Stubbs, Const. Hist., ii. 290. 

(б) As early as Henry II. 

(c) Grose, Mil. Antiq., i. S; Scott, i. 138, 248. See, however, writs requiring 
personal service in Rymer’s Focdcra ; one is printed by Grose, Mil. Antiq., i. 0. 

((0 Grose, Mil. Antiq., i. 0, 7. 

(e) As early as Henry I. 

^Stubbs, Select Charters, 281, 343,364; Const. Hist., i. 623, 626, 632; u.291 ; 
Grose, Mil, Antiq., i. 7, 8 ; Scott, Brit. Army, i. 119, 138, 245. Esomige is m Latin 
Soutagium, from sentum, a name given to a fief held on military service. 

(y) j.e,, " the common couiiell of the realm.” The Greet Charter granted by 
John in 1215 required this; the omission of the requirement from later charters 
did not at first alter tiiu practice. Stubbs, Const. Hist., i.573; Grose, Mil. Antiq., 
i. 7 ; Coke, Inst., i. 72 b, 74 b, note 37 ; Stubbs, Select Charter^ 293, 343, 364, 

(/t) Coke, Inst., i. 74 b, note 37. 

(t) By Act 12 Cba. II, c. 24, together with other feudal incidents. Excise duties 
on beef were granted to tlie Crown os an equivalent 
(;) Stubbs, Const. Hist, 11. 297. Stubbs, Select Chatters, 359. During the great 
French wars, 1338 to 1453, the main part of the armies led by Edward III and hw 
successors were mercenaries (see below, paragraphs 24, 25). But some of them 
were still raised under commissions of array (sco 1 Ed. 3, cc. 7, 15 ; 18 Ed 3, c. 7). 

{/,) Fart of tills was ” coat and condurt money,” said to have begun in the reign of 
Queen Eiliiabetb, with a promise of repayment by the Crown, and formed a subject of 
dispute between Charles I and the Parliament; Scott 2rit. Army, i. 448; Clode, 
Mil. Forces, i. 21 ; Cobbett Parliamentary History, ii. 549, 662, 042, 051, 666. 
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lety, and those who sensed under the claim of purs’eyance (a ) ; 
though strictly in the case of the feudal lety, a special summons 
ought to be* issued to each baron, bishop, and abbot, and served 
by the sheriff, while those of lower raiik were summoned by a 
general proclamation of the sheriff made in obedience to the royal 
writ (6). The writs followed the latter practice as to the quota, 
and directed the commissioners under them to “elect” a number 
of men, that is, virtually to press them to join the army for ^ 
general sendee. These writs in the reign of Edward I became 
known as “ commissions of array ” (c). 

16. So far as these commissions were to raise a force for the 
defence of the realm against invasion, they were perfectly legal ; 
but even if thej' were always legal in form, they were used, not 
merely for the legal purpose of raising troops to resist invasion, or 
to invade Scotland (which might be treated as resisting invasion), 
but also for the purpose of raising troops for foreign service. They 
threw on the counties the burden of finding soldiers for and 
paying the expenses of foreign wars, and thus indirectly taxed them 
without consent of Parliament, a practice which — after the rise 
of Parliament at any rate — %vas unconstitutional. 

16. This grievance was accordingly resisted by Parliament ; and 
bj’ a series of Acts beginning in 1327, it was provided that men 
should ndt be required to serve out of their counties except in the 
case of in^’asion ; that men-at-arms, hoblers, and archers chosen to 
serve out of England should be paid by the Crown after learing 
their counties ; and that no man should be constrained to find men- 
at-arms, hoblei's, or archers, unless bound by feudal service, or 
under the authority of Parliament (d). 

17. During the Wars of the Boses and the reigns of the Tudors 
troops were raised in the most irregular manner. The greater part . 
of the real fighting was done by volimteers hired on private 
account by rival barons, and by retainers gathered under the 
custom of “ livery and maintenance,” under which great men gave 
their badge and livery to their smaller neighbours, and undertook 
to champion their quari’els, the receiver, on the other hand, 
agreeing to come out in arms to aid his protector whenever the 
latter took the field. During these wars constitutional rights 
were ignored and forgotten, and not only were commissions of array 
continued, but the practice of impressing soldiers under them became 
so common, that impressment was assumed to be the right of the 
Crown (^1 ; while cei'tain Acts in the time of Henry VIII and of 
Philip and Mary increased and enforced the liability to provide 
hoi-ses and arms in proportion to property (/), and to practise 


(o) This conrusion began ns early as Heniy III. 

ill) Grose, Mil. Antiq., i. ; Stubbs, Const. Hist., ii. 290 ; Stubbs, Select 
Charters, 231. 

(c) Stubbs, Const. Hist., ii. 297. Hallam, Const. Hist., ii. 133, states the earliest 
coiniiii<;vlon oi array as of 1321 and the last of 1S>27. Rut see Stubbs, Select Chatlcrs, 
a^9, and Const. Hist., 11. 297, and the commissions of musters of Elizabeth’s reign, 
Grose, Mil. Antiq.. I. 79. 

(rf) Stubbs, Select Charters, 359; Const. Hist., ii. 297, 417, 421,. ‘i68; ill. 28'i-7 ; 
Lingnrd, iv. ch. 2 , Acts 1 Edw. Ill, st. 2. cc. 6, 7, 15; 18 Edw. Ill, st. 2, c. 7; 25- 
Rdu. Ill, st. 5, c. B ; 4 Hen. IV, c. 13. Tbe form of commissions of array wassettled 
in Parliament m 5 Hen. r\', A.n. 1404. Stubbs, Const. Hist., Hi. 281. " Hobler” was a 
light envnin,- soldier; Grose, Mil. Antiq., i, 100; Scott, Brit. Army, ii. 22, 329. For 
cases of armies raised at the charge of counties, see Bir H. Cotton’s paper, printed in 
Gro»(\ Mil. Antiq., 1. 74, and the Ship Money Case in Howell's State Trials, ill. 825. 

(r> ^ubbs. Const. Hist., Hi. 2S5 ; llymer's Foedem ; Hnltnm, Const. Hist., ii. 130. 
See 1 Edw. HI. st. 2. c. 15. 

(/) 33 Hen. VIII, cc. 5, 9; 4 & 5 Phil, and Mar. c. 2. The last Act repealed the 
old Act, except ai Hen. VII, c. 9, as to providing arms. It also required cities and 
tow ns to provide arms at the common clinrge. Compare Stubbs, Select Charters, 154. 
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archery («), and another Act of Philip and Mary imposed a penalty 
for not attending mustere of comiui®ioners authonsed to muster 
men and levy the ablest for the wars (b ) ; and we learn from the 
Acts in Elizabeth’s reign (c) as well as from Shakspcare ((f), that 
impressment was then commonly considered to be one of the pre- 
rogatives of the Crown (e). 

18. In 1604, the firet Parliament of James I repealed the above- 
mentioned Acts of Henry VIII and of Philip and Mary (/) as 
regards the provision of armour and horses : and as that repeal 
was held to revive the older Acts respecting the provision of 
armour, those Acts were finally repealed in 1624, the last year of 
the reign of James I {^), 

19. The liability to serve in the general levy, however, still con- 
tinued, and was still enforced by means of commissions of array, 
which gradually developed into a rather different fom under the 
title of Commissions of Musters (//). These commissions directed 
the commissioners to register and muster all persons liable to provide 
horses, arms, or sofdiei's, and to select a convenient number of 
such persons to seiTe in person at the cliarge of their countias for 
the sernce and defence of the Crown, who were to be sorted into 
bands, and trained and exercised at the charge of the different 
parishes in the count}'. These commissions and this description 
of training appeared to have assumed at the end of the sixteenth 
and the beginning of the seventeenth century a quasi-permanent 
form under lieutenants of counties or other commissioners, and the 
b.and8 trained under them became known ns Trained or Train Bands, 
and were mustered annuallv. At the same time there existed, 
side by side with the trained bands, and in more or less connection 
with them, voluntary bodies, such as the Honourable Artillery 
Company in London, and similar bodies elsewhere, which doubtless 
owed their origin to the fact of its being fashionable to possess 
military acquirements (?). 


(0) 3 lien. VIII, r. 3 ; 33 Hen. VlII, c. P, conlnininR an order to practiso 
nreherv, with n prohibition of unlawful games, lu bowlcs, tennis, coitingc, ke, 

{b) 4 & .5 lUiii. and Mnr., c. 3. Tills assumed tlic right to muster and impress. 

(c) Kliz. C. 5, s. Si ; .I'l ISliz. C. 4 ; 43 Eliz. cc. .3, 9. 

(a) Slinkspc.'irc, licit. IV, Part I, Act 4, sc. S, FalstnlT say.s ; “I linre misused the 
king's press damnably ; I hare got in cxclianguof 150 soldiers .300 and odd pounds, I 
press me none but good lioiisciioldcrs, yeomen’s sons ; inquire me out contracted 
bachelors, such as had been asked twice on the banns ; such a commodity of warm 
slaves ns liad as llcf licnr the devil as a drum ; sticli as fear tlic report of n culverin 
worse tlinn a struck deer, or n liurt wild fow 1 » » » and tliey linve bought out their 
services ; and now my wliole charge Consists of * * * such ns indeed wore never 
soldiers, but discarded unjust serving men, younger sons to j'oimger brothers, 
revolted tipsters, and ostlers tradc-fnllcn ; thccankcrs ofncalm world and long peace ; 
ten times more dislionourably ragged tlian an old-faccd ancient ; and such have I to 
fill up tlic rooms ol tlicm tliat liavc bought out tlicir services, tlinb you would think 
I Iind 150 tittered prodigals lately come from swlnc-kecping, * * * Nay, and 
the villains march vide betwixt tlio legs, as if they Imd gyves on ; for indeed, I had 
the most of them out of pi Ison,” 

(e) Hnlinm, Const. Hist., !l. 130, 131 ; Clorlc, Mil. Forces, i. 17 ; Qiosc, Mil. Antiq., 
1. 97 ; Rushworth, Iltstorical Collections, i, 1.52, 

(/) S5 lien. VIII, c. 5 ; 4 & !i Phi], and Mnr. c. 2, repealed by 1 James I, c. 25, s. 7. 

Bee Hallam, Const. Hist., il. 133. 

(a) By 21 Jas. I, c. 28 ; See Scot.t, Rrit. Array, i. 391. 

(A) Tlicsc musters arc distinct from the musters of troops in pay, 

(1) Grose, Mil. Antiq., i. 79 ; ii. 324, liaikes, in his Hist, oi Hon. Aitill. Compy., i. 
28-143, mentions the organisation of the trained bands in 1003, and tliat they were 
used to suppress riots. Provisions were made for storing and repairing the arms ; 
Hymcr, a.d. 1612 ; Cobbett, Pari. Hist., 11. 782, 783, 850, 931 ; Clode, Mil. Forces, i, 29. 
Camden speaks of tlie commission to tiie lieutenant as a permanent commission of 
array ; the former seems practically to have superseded the other. See also the 
commissions given to lieutenants. Lodge's lilustrotions of Brit. Hist., ii. 325. Tlie 
commission there mentioned gives the lieutenant powers similar to tiiosc of the 
commission of mdsters and also poss'er to use martini law, and to make a provost- 
marshal. See also Scott, Brit. Army, 1. 326-8, 319, 394, 402-407. An abstract of the 
commission issued before the Spanish Armada is printed in Scott, Brit, Army, i. 345, 
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20. During the reign of Cliarles T, the commissions of musters 
■were used for the pui'pose of exacting contributions in monej’ and 
arms from the counties, and so taxing them "without the consent of 
Parliament. These exactions were felt to he grievances, and com- 
plained of in Parliament, and, together with commissions for trying 
pemons by martial la'w in time of peace and the practice of billeting, 
were, in 1628, declared to be illegal by the Petition of Right.(a> 
Tlie exactions nevertheless continued, and, together "with the 
impressment of soldiers and the powers of the lieutenants of 
counties, formed the subject of further complaints in the Parlia- 
ment of 1640 (6). 

21. In the Long Parliament in the same year, Charles I, though 
at first claiming the power of impressment as the ancient and 
undoubted prerogative of the Cro'wn, assented to an Act declaring 
impressment illegal (c). Ibis Act^ after reciting rebellions in 
Ireland, which would endanger not only that kingdom, but also the 
kingdom of England, unless “a course be taken for the preventing 
thereof, and for tlie'raising and pressing of men for those services^’ 
and also reciting that by the laws of the realm none of His 
Majesty’s subjects ought to be impressed or compelled to serve out 
of his country', except in case of necessity or invasion, or except 
they be otherwise bound by the tenure of their lands, gave statutory 
authoiity' to impress soldiers for service in Ireland. 

22. Tlie Parnaments of Charles I, while protesting against the 
exactions enforced by the lieutenants of counties and the illegality 
of impressment, did not complain of the mustering of the trained 
bands ; and the value of the trained bands, or militia as they now 
began to be called, and the necessity for exercising them, and 
pro'4'iding them with arms and ammunition, were recognised on 
many occasions by the Long Parliament (d). Parliament, how- 
ever, was extremely un'vsilling to leave the command of the militia 
under the control of the Crown exercised through the lieutenants 
of counties, and this question was one of the principal matters in 
dispute at the time of the rupture between Charles I and his 
Parliament (e). 

23. The mode in which troops were raised during the Civil War 
and the Commonwealth was necessarily' irregular, and need not be 
noticed here. 


24. Before passing to the second period after the Eeatoration in 
1660 a short mention must he made of tliree other classes of soldiers 
raised in the earlier period, and of the mode of enforcing the service 
of soldiers : — 


(i.) Holders of offices, pensions, lordships, or lands from the 
Crown were, at the end of the fifteenth century, made liable 
to serve at home or abroad, on pain of forfeiture (/’). 

(ii.) Sometimes also criminals were pardoned, or debtors released, 
on condition of serving as soldiei's (jr). 


The modem commission to a lord lieutenant 
(CiOde, Mil. Forces, 1. 5S6), is expressed to be issued in pursnance of the Militia 

(n) 5 Cha. I, e. 1. Sec extract from Petition of Right below, p. 613. 

In ruUnmoft, «n 

i*? 7S2-783, 84P, 931. 

lien. VIIj 1 5 Clodc* Mil. Forces, i 337 350 
(y) GrosCf MIL Lvntiq-i I- 73 ; Scott, Drit> Army, i. lfS2. * 
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Other Classes of Soldiers. 

(iii.) The third and most important class was that of men Ch. IZ. 
who received pay for their services, who were termed — 
“mercenaries,” or “stipendiaries,” terms which, thougli*^®'" 
originally like the term “soldiers” (a), meaning those 
who were paid for their services, aime at an early period 
to mean tliose who adopted arms as a profession, and 
served solely for pay. The convenience of employing 
mercenaries is obvious, having regard to the limitations on 
the sendee of the general levy and of the feudal levy 
mentioned above ; and from the date of the Conquest in 
lOCC mercenaries formed part of the forces of the Crown. 

The distinction, hoAvever,Detween these troops and those 
raised under the feudal or general le^ 7 ^ was not always a 
wide one, as men raised under those levies were often 
induced by liberal payment to serve beyond the seas, or 
for more than 40 days, and doubtless ohen fell into the 
class of mercenaries, 

25. Mercenaries were usually raised by an indenture or contract Bafsing of 
between the king and some peraon of high position, who was able 

by his influence or wealth to obtain soldiers. The men so raised indentures 
were at first chiefly foreignera ; and as their employment in England 
was not only strongly objected to, but was rendered less necessary 
by the liability of the inhabitants of the realm to service at 
home, they were almost entirely employed on foreign service. 

After the raising of men compulsorily under commissions of array 
•was, as before mentioned, restrained by Parliament in the reign of 
Edwai-d III, the practice of raising troops by indentures became 
more common ; in fact, after the beginning of the reign of 
Henrv V, the larger part of the forces of the Crown were so 
raised (b). 

26. At first the soldiers so raised were enlisted to serve the officer Enlistment 
who raised them, but after 1491 (7 Henry TII), if not before, they orom 
were enlisted to serve the king (c), and as early as the time of 
Charles I, enlistment was carried on under beating orders issued 

by the Crown (d). Tlie mode of raising troops by contract with 
an individual, sometimes for a sum of money, sometimes on condition 
of the contractor having the appointment of the officers of the 
force raised continued (c), notwithstanding the change of enlistment 
from a contract to sem the officer to a contract to seiwe the Crown, 
and notwithstanding that the establishment of a standing army 
altered the practice of enlisting for a particular war torthat of 
enlisting for continuous service. Enlistment, however, was strictly 
regimental, that is, for sendee in the particular regiment with which 
the recroiting officer was connected, 

27. The onligation to serve (except in the case of a breach of Enforee- 
that obligation by desertion in the field) -was not enforced inrailitai 7 ^]fgayo„ 
courts, but by civil penalties ; in the case of the general levy by to serve.) 

(a) Soldier being derived from “solidus" '‘eolde’’ or pay; "soldnto" in Italian 
meaning a hired nnan. For cimdueiilii, or hired men, mentioned also in Ducange 
(the ammUeri of Italy), tliere seems to be no English equivalent. 

(&} Grose, Mil. Antiq., 1. S7-77 ; Hallam, Const. Hist., ii. ISO ; Stubbs, Const. 

Hist., iii. 557 ; Magna Carta of King John, Art. 41 ; Stubbs, Select Charters, 204. 

In Ilymer’s Fccdcm, tliere are contracts between Hen. I and Earl of Flanders, for 
supplying troops. Bee also Bymcr, a,d. 1284, 1205 ; Orose, Mil. Antiq., i. 188 ; Scott, 

Brit. Army, i. 284, 270. 

(c) See preamble to 18 Hen. VI, qc. 18, 19 ; 7 Hen. VII, c. 1 ; 3 Hen. VIII, c. 6, 
imd remarks on these Acts in " The Case ef Soldiers’' Coke’s Beporte, Part 'VI, 27a, 

(d) So called from the expression at the beginning of the oraer, “to raise troops 
by beat of drum,” whicli was derived from the actual use of the drum. Bee Clode, 

Mil, Forces, il. 680*584. 

(s) Clode, Mil. Forces, li, 6, 581. 
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fine, seizure of property, and imprisonment, and in the case of the 
feudal levy by fine and forfeiture of the fief held on condition of 
rendering military sendee (a). Indeed, the Crown derived an income 
from distraining owners of fiefs to assume knighthood (b), More- 
ovei’, the high-handed proceedings of fine and imprisonment which 
we find, even after the reign of Queen Elizabeth, exercised in other 
cases, were doubtless exercised for the purpose of compelling 
pei'sous to serve. , _ _ ^ • 

S8. In the case of mercenaries, these powers were insufiicient 
and, therefore, a soldier deserting from the captain with whom 
he contracted to sen’e, and who was under an indenture with the 
Crown to provide a certain number of soldiers, was in 1439 declared 
by Parliament to be punishable as a felon, that is, in. a civil 
court (c), and at a later ckte this enactment was extended to soldiers 
who had contracted to serve the Crown (^. 

29. The punishment of desertion in a civil court became 
jinctically unnecessary after the Eevolution, when the Mutiny Acts 
lassed annually by Parliament provided a more speedy punishment 
jy means of a military court (<?). 


Second Period — Standing Army, 

30. At the Restoration in 1660, considerable changes took place 
in the military system of the country. Knight seiwice, with the 
feudal levy and its incidents, including escuage, was finally 
abolished {/) ; the organisation of the general levy, of which the 
trained bands formed part, into the militia was completed under 
the authority of Parliament, and at the same time the king 
laid tlie foundation of the present standing army, 

31. Before the Restoration there had been no standing arm}'. 
Armies for particular wars had indeed been raised and paid for by 
Parliament, but were not kept on foot as standing armies after the 
conclusion of the wars for which they were raised, mainly, perhaps, 
on account of the cost{g). A few troops were also maintained in 
certain garrisons, and small corps of serjeants-at-ai7ns (/t), yeomen 
of the guard (i), and gentlemen pensionei’s (j) existed ; but these 


(a) Sec Acts quoted above in note (/), p. 152 ; and writ to arrayers of 17th June, 
1327, in Rymcr'e Fccdera, directing the arrayers to punisli the disobedient by arrest 
and seizure into the King's hands of their lands, tenements, goods, and chattels : 
Llngard, iv. cli, li. 

(o) Gro«e, jllil. Aniiq , i. 3, S ; Stubbs, Const. Hist., ii, 2{U ; Hallam, Middle 
Ages, i. 1 70 ; Scott, Brit. Army, i. 119, 122, 245 ; Cobbett, Pari. Hist., ii. 549, 642. 

(e) 18 Hen. VI, c. 19. E\eiy felony at that time involved capital punishment 
and forfeiture of personal property. 

(d) 7 Hen. VII, c. 1 ; 3 Hen. VIII, c. 5 ; see also 2 & 3 Edir. VI, o. 2, revived by 
4 & 5 Plill, ond Mar., c. 3, s. P. The Acts also prot'lded for the punishment of certain 
frauds, os regards pay, Ac. 

(e) The above mentioned Acts, 7 Hen. VII, c. 1; and 3 Hen. VIII, c. 5, \iere 
determined to be In force by the Case of Soldiers, Coke’s Rep., Part vi, 27o, and 
were put in c.xeci]tion by James II, 2lez. v. /Mle, 2 Shower's Rep., 611 ; Howell's 
State Trials xii. 262, note 7, but being in practice rendered useless by the Annual 
Mutiny Acts, Were repealed os obsofirie by the Statute law Revision Act, 1863. 
Orcse, Mil. Antiq', i. 6-% n ntJiig before that repeal, obseri-es that if the Mutiny’ Act 
were at any tlmei^ expire, tiic soldier would be punishable for desertion in a civil 
court under tlic nlxu^^mcntioned Acts. See also Hale, Pleas of the Crown, 1. C70-S0; 
Rlnckstone's ConmieiUaries, iv. 102; Ciode, Mil. Forces, 1. aio. Macaulay, in liis 
History (iii. 43), says that the Acts put in force by James II were obsolete, and 
that the construction put upon them by the judges was considered by respectable 
jurists as unsound. It apjiears, however, from the report of tlie case that tlie 
Illegality, If any, w as in reganl to the place of e.xecution of the soldier convicted, and 
not In tlic fact of his prosecution. 

</) By 12 Ch.-!. II, c. 24. 

(p) Grose, Mil. Antin . 1. 61 ; Scott, Brit. Army, 1. 328. 

?. i;“reb* cinl body ; Grose, Mil. Antiq., i. 61, 17.3-175. 

(0 Lstablishod Hen. fll in 1485; llallam, Const. Hist., ii. 131; Grose, Mil. 
Antiq., Ci» jio-li i. 

U) Kdablished in 1509 by Hen. nU; Grose, Mil. Antiq., i. 61. 113-120. 
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corps were kept up rather as personal attendants on the King than Ch. IX. 
for operations in the field (a). Tlie only other corps of a pema- — 
nent character were the trained bands, and the Honourable 
Artillery Company of London, and similar associations, which were 
in effect either part of the general levy, or voluntary associations, 
and not in the nature of a standing array (6). 

32. The army raised by the Parliament during the Civil War was Mainten 
•disbanded under Acts of Parliament (c) passed on the Restoration “matne 
in 1660, but under a section in tliose Acts Charles II was enabled nnnynfier 
to keep up not only the garrisons in certain fortified places, but 
also one or two of the regiments which had aided in his restora- 
tion (d). Moreover, he subsequently raised several other regiments 
by A'oluntary enlistment, and paid them out of the liberal grants 
made to him for life by Parliament. These regiments were main- 
tained during his reign and that of his successor, James II, and 
their numbers were gradually increased, not merely on thq 
occurrence or in anticipation of foreign war, but on other 
occasions (c). 

S3. The maintenance of these troops, however, formed the subject Mainten- 
of frequent remonstrances in Parliament (/), and the increase of staifd?ng 
their numbers by James II was one of the causes which led to the amyin 
Revolution of 1688. A t that time, while the opponents of the Court 
party during the previous reigns had just escaped from the evils and out consent 
the dangers of a standing army, the Court party had not forgotten 
how keenly they had felt them during the Commonwealth. Both Zchred 
parties therefore joined in procuring the declaration in the Bill of illegal ty 
Rights (g), “that the raising or keening a standing amy within 
“ the Kingdom in time of peace unless it be with the consent of 
“ Parliament is against law ” ; a declaration annually repeated, up 
to 1878 in the preamble to the Mutiny Act, and since then in the 
preamble to the Annual Act bringing the Amy Act into force. 

34. Notwithstanding the insular position of England, the course Control of 
of events since 1689 (/<)has at times been such as to make the nation 
acquiesce in the nece.ssity for keeping up a standing army, and Dili of 
such a force has accordingly been maintained without intermission Bights, 
since the passing of the Bill of Rights. But the raising, govern- 
ment, and payment of the army have always been expressly 
sanctioned by Parliament, and only for a period of twelve months 
cat a time, so that it is a statutory, and not a prerogative force, and 
the Crown is under the necessity of asking annually for the consent 
of Parliament to its maintenance. 


(n) Qrosc, Slil. Antiq., i. 61. 
ib) Hollam, Const. Hist., ii. l.'ll-ldS, 

<ej 12 Oho. II, CC. R, 10, 15, 20, 27, 28. 

(a) For instniice. General SInnk’s regiment raised at Coldstream, afterwards the 
Coldstream Guards, which, together with other regiments, was disbanded and re* 
formed on the same day, Grose, Mil. Antiq., 1.61,28; Mackinnon's Hist, of Cold- 
stream Guards. The territorial titles of other regiments, ns lOtli North Lincoln, 
15th York, East Hiding, arose simiiarly, no donbt, from the districts in which tiiey 
were first raised. 

(e) As, for instance, when the garrison of Tangier was brought to Englnnd on 
the abandonment of that settlement. Grose, Mil. Antiq., i. 61, 88 ; Macaulay, Hist, 
of England, i. 293, 294. See also OInde, Mil. Forces, i. ch. iv. 

(/) Tteivell Langmead, Const. Hist,, 497, 609; Clode, Mil. Forces, i.eh. iv. ; 
31 Chn.II,c.l. 

(ff) 1 Will. & Mar., sess. 2, c. 2 (1689). It will be observed that this Act is a declara- 
tion of old law, not an enactment of new. 

(A) First, the eiig.-igemcnt of England in the continental league against Louis XIV, 
accompanied by the victories of Marlborough ; then the dangers from the Scotch 
■ and other Jacobites; then the War of the Anstrinn Succession; the Seven Years 
'War; the American War; the French Revolution; and the Peninsular War. 
Until the latter, the numbers were very small, see table, Clode, Mil. Foiccs, 398 ; 
Hallam, Const. Hist., iii. 236-258 ; Taswell Langmead, Const. Hist., 608. 
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35. Tlie mimber of troops to be maintained is and has since 1712 
been mentioned in the preamble to the annual Act ivliich siinctions 
the armj (a), and any unanthorised augmentation of such number 
has been always resisted by Parliament (b) ; indeed Parliamentary 
authority has been invoked to enable the Crown to accept the 
seniees of Volunteei’s (c). Any excess of forces above the number 
named in the preamble to the annual Act did notj however, and 
will not affect the application to those forces of the Act enacting 
military law (cf), though it would foim a gi’ound for censure or im- 
])eachment of the Minister who authorised the excess. The provision 
of the Bill of Eights prevents the introduction of foreign troops into 
the kingdom w’ithout the consent of Parliament (e). 


Raisivg, Government^ and Payment of Army since 1660. 

36. A short statement will now be given of the manner in which 
the aiTuy has been raised, governed, and paid from the time of the 
Eestoration until the present day, 

87, Tlie final abolition of impressment in 1640 has been already 
mentioned, and since the Restoration in 1660 compulsory service 
in tlie aimy in the usual sense of the term has been unknown in 
this country’ ; but at different times Acts have been passed 
authorising the impressment of certain pei'sons of blemished 
character, or unsettled mode of life (/), Still for the greater part 
of the period enlistment lias been entii'ely voluntary’, recioiits 
liaving been induced to enlist by means of sums callea bounties, 
paid to them on their enlistment, which in time of war rose to a 
considerable amount {g). 

38. During the ware of the greater part of the eighteenth century’ 
recniits were wanted for the militia as well as for the army, so 
that difficulties constantly arose in consequence of competition 
between the officers recniitmg for the two forces. These difficulties 
were intensified hy the use of the ballot for the piiipose of raising 
tlie militia, inasmuch as parishes, in order to avoid the ballot by 
obtaining volunteers, ana pereons drawn in the ballot for sendee, 
in order to obtain substitutes, paid high pi’ices to the very men who 


(n) Formerly tbe Annual Mutiny Act, nnd now the Army (Annual) Act. The 
first Act In wiiicli the numbers were mentioned was 12 Ann. c. 13, which regulated 
the numlier and discipline ot the forces continued on foot after the conclusion of the 
peace of Utrecht. 

(() Clodc, Mil. Forces, i. 85-S9. 

(c) Sec below, para. 110, et teq. See also s. 3 of the Reserve Forces and Militia 
Act. 1608, below, p. 6.y3. 

(d) Thi'! has recently been pro\lded for by express enactment. See Mutiny Act, 
ISbO, s. 50, nnd Army (Annual) Act. Tlie numberof the Marines was not menUoned 
In ttio preamble to the Marine Mutiny Act, nnd is not mentioned in the Army 
(Aiiiiiial) Act, possibly because they partly belong to fhe na^’y, whose numbers are 
not limited : sec the text of the Army (Annual) Act, below, p. 257. 

(rf Clode, Mil. Forces, i. 59. 

if) Fmvisiohs for the release from custody of criminals pardoned on condition of 
enltsttnc were contained in the Mutiny ^ct of 1702 (1 Ann. stat.2, c. 20, s. 60), and 
repented in subsequent Acts to 1711. The impressment of persons haying no settled 
mode of living was allowed by Acts passed between 1703 and 1711 (2 & 3 Ann. c. 13, 
3 & 4 Ann. c. 10, 4 & 5 Ann. c.21, 6 Ann. cc. 17, 48, 7 Ann. c. 2, 10 Ann. c. 12, In the 
llecoril Edition of the Statutes), and again by Acts of 1744 (17 Geo. II, cc. 16, 26), 1745 
(lfiGco.lT, e.Ut), 1756 (20 Geo. ll.c.4). 1757 (30 Geo. II, c. 6), 1778 (18 Geo. HI.evKl), 
nnd 1770 (10 Gco. Ill, c, 10). In 1758, the Court of King’s Bench discharged a man 
improperly pressed under the Act of 1767, Jtfx v. Amr/, Burrow’s Itep. 1.637; and 
Grose, Mil. .Viillq , i, 08, notc(t) records the bad results of the Act of 1770. Froviaions 
were made for the release ot Insolvent debtors from enstodv on condition of enlisting 
or finding persons to serve In their places in lh06 (7 & B'Will, III, c. 12, s. 14), 1702 
(1 Ann. c. 10), and 1703 (2 nnd 3 Ann. c, 10). See also 1 Geo. Ill, r. 17, s. ,57. See 
^ode, 3Iil. Forces, 11. 8-10, 48-55, 587 ; Reports on Recruiting, Farliamentary 
PaiXTS, If'Bl, V ol. XV. ; and 1867, Vol.xv. ; Apjiendix by Mr. Clode. 

(y) For the history of enlistment since 16C0, sec Clode, Mil. Forces, II. ch. xv, 
and tlie Farliamentary Papers mentioned in note (/) supra. 
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would otherwise have enlisted in the army. Since 1802, tlie policy 
has been to encourage enlistment from the militia into the army 
in time of war (a). 

39. In time of war, since the Revolution in 1688, the old system 
of contract has to some extent been reverted to, and troops have 
been raised by an agreement between the Crown and some noble- 
man or gentleman, who has undertaken to raise a corps on condition 
of receiving the nomination of all or some of the officers (6). 

40. Even in time of peace, the mode of raising troops down to 
1783 was by a species of contract between the Crown and the 
colonel, who received from the Crown a beating order, enabling 
him to raise recruits, and was held responsible for enlisting sufficient 
recruits to raise and keep up the regiment to its proper numbers. 
The sums for recruiting expenses and for pay and clothing were 
issued to him in gross ; and, subject to certain limitations as to the 
amount of bounties, he and his officers made their own bargains 
Avith the recruits (c). 

41. The sums for recruiting expenses in each regiment were 
carried to a fund called the sto^ purse, the accounts of which were 
made up annually, and the surplus (if any) was handed to the 
captains of the companies. The commission to a major or colonel 
appointed him also to be a captain of the regiment, so that he 
had a company of which he shared the profits, Avhile it was com- 
manded by a captain-lieutenant. The balances, however, were 
seldom large ; and when vacancies became numerous from losses 
on service or other causes the cost of recruiting exceeded the allow- 
ance, and the officers were liable to heaAy expenses, from which 
they were not unfrequently relieved by extra allowances. One 
survival of this system was the extra allowance made to the 
senior colonel and senior major (d). 

42. Under the above system the officera had a pecimiary interest 
in keeping down the expense of recruiting, both by obtaining men 
cheanly, and by prolonging the service of men enlisted, and so 
avoimng the necessity of obtaining recruits in their places. Fraudu- 
lent re-enlistment defrauded the captain, and as early as 1689 this 
offence was by the Mutiny Act made punishable with death (e). 
At the same time the system held out great temptations to 
frauds in mustering and draAving pay for non-effective men as 
effective, Avhich, though restrained by provisions of the Mutiny 
Act, continued to prevail until the pecuniary interest of officers in 
the pay of the men ceased (/). 

43. The above system Avas abolished in 1783 (g), and recruiting 
has ceased to be a matter of pecuniary interest to the officer, and is 
I carried on by recruiting officers acting under the Director of 
Recruiting and Organisation in accor&nce with orders of the 
Secretary of State (A), and the expenses are paid directly by the 
Crown. Of late years the payment of bounties has been dis- 
continued, but the poAver to issue them in times of emergency is 
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(a) The various difficulties which arose, and the expedients resorted to to remove 
them, are detailed in Clode, Mil. Porces, i. ch. xiv. See tlie Parliamentary Papers 
mentioned in note (/), p. 156. 

■ (p) This system was known as tliat of “raising men for rank,” see Oiodc, Mil. 
Porces, il. 5. This system was resorted to in 1854, In the Crimean war. 

(c) Clode, Mil. Porces, i. 74, 105, il. 2-6. 

Id) Clode, Mil. Forces, ii. chap, xv., and Appendix, note (AVAV), p. 668. 

(e) 1 AVill. & Mar., sess. 2, c. 4, s. 1 ; Clode, Mil. Forces, ii. 3. 
ide, Mil. Forces, ii. 8-10. 

E 23 Geo, III, 0 . 50, known as "Burke s Act. 

»de,Mil. Forces, ii, 10, 20, 55, The Enlistment Act, 1870, 33 & 31 Viot. c. 67, con- 
I ferred statutory power on the Secretary of Stale to issue orders. This is re-enacte. I 
I in the Army Act, s. 03. 
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Paiiiament ; but wlieu given is exercised, as in the navy and civil Oh. IX. 
service, by the Crown alone. The manner in which that power is — 
exercised is constitutionally subject, like the exercise of other prero- 
gatives, to the advice of the ministers of the Crown, of whom the one 
particularly responsible for the army is one of the principal Secre- 
taries of State. 

49. With respect to the payment of the army, the annual Finance of 
sanction of the army by Parliament removes the old difficulties, 

as Parliament grants the money for its maintenance. But the 
existence of a standing army rendered necessary a permanent 
machinery for administering that money. The history and nature 
of that machinery is hardly within the scope of the present 
work, and therefore a brief statement only can be made (a). 

50. In the case of the army, as in that of the civil departments Grant of 
of Government, Parliament grants the necessary money on estimates money by 
submitted by the Crown, and the money granted is expended by the 
Crown,' subject to control and audit on the part of Parliament (&). 

51. The pay of the soldiers of each regiment was formerly 
issued to the colonel by the Paymaster-General (a civil officer, and 
often a member of Parliament), and his subordinates, who were 
civilians. It is now practically issued by the Paymaster-General 
and disbursed through the captains of companies, each of whom 
keeps an account with the men of his company. 

62. The clothing of each regiment used to be supplied by the Clothing, 
colonel, according to a pattern selected by a clothing board, and was 

paid for by him out of his allowance for “ off-reckonings " ; but 
since 1854 the clothing has been supplied direct by the clotliing 
department. 

63. The money granted for military stores was formerly expended Miutaiy 
by the civil part of the Board of Ordnance, a department which 
dates back before the Eestoration, and of which the chief was 

the Master-General of the Ordnance, often a Cabinet Minister. 

64. Tlie money granted for barracks, after being for a time Barracks, 
expended under a special barrack department, which was at first of 

a purely military character, and mterwards partly civil, was 
eventually transferred to the Boari of Oiiinance. 

55. The money granted for provisions and transport was expended provisions 
through the Commissariat, who were civilians and officials of the “d trans- 
Commissioners of the Treasury. From 1704 to 1836 there were ' 
other civil officers, called Controllers of Araiy Accounts, whose 

duty it was to examine and check aiuny accounts and contracts, 

.and to report to the Treasury on frauds and abuses. One of 
them was sometimes present with the amy. Their office was in 
1836 merged in the Board of Audit. 

56. For many years, besides the e.xpenditure of the sums Armye.\tra 
which were voted by Parliament upon estimates, there were oi-dinarfes. 
expended large sums known as “army extraordinaries,” which 

began with extraordinaiy expenses which could not be foreseen 
when the estimates Wei’S submitted to Parliament ; but the system 
became an abuse, and was ultimately abolished in 1836. Wliile it 
■ existed, the money was expended at first entirely by military 
officers, but during the present century partly by military officers 
and partly through the Commissariat or other ciml officers. 

I 57. The office of Secretaiy^ at War dates from the reign of secretaiyat 
' Charles II and began as that of a private secretai’y to the 'Var. 

(a) For a fuller account, see Clode, Mil. Forces, chs. w, vii, xxi, xxiii, on which 
the following summary is founded. . , t... ^ • .-o 

(i) For early instances of this control, see Forster’s Life of Sir J. Eliot, i. wo. 
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and of the Secretary at War were transferred to him, and the Oh. IX. 
commissariat officials, and also the Paymaster-General, so far as — 
concerned the army, were also placed under his orders (a). In 
1858 the commissariat officials were made military officers, subject 
to the direction of the General commanding the force to which they 
were attached. But whether the officials engaged in the admini- 
stration and discipline of the army are civil or military, the 
Secretary of State for War, a member of one of the Houses of 
Parliament and a Cabinet Minister, is responsible for the acts of 
all of them, and is the constitutional and responsible adviser of 
the Crown in all questions connected with the army. The ultimate 
responsibility of the Secretary of State was in no way affected by 
the reorganisation of the War Office and creation of the Army 
Council in 1904. 

In 1870 the transfer of the officers who exercised the military 
administrative functions from the Horse Guards to the War Office 
brought every branch of army administration under the direct and 
immediate control of the Secretary of State. The actual army 
administration was divided between the officer Commanding-in- 
Oliief, the Surveyor-General of Ordnance, and the Financial Secre- 
tary. In 1838 (6) the Comniander-in-Chief became solely responsible 
to the Secretary of State not only for the efficiency of the men 
but also of the materiel, the responsibility for all accounts,, 
contracts, and manufactures remaining with the Financial Secretary. 

This concentration of military responsibility in the Commander-in- 
Chief was abolished in 1895 (c) and divided between (1) the 
Cominander-in-Chief, who retained the responsibility for general 
command over the military forces at home and abroad, and the 
general supervision of the military departments of the War Office ; 

(2) the Adjutant-General, who was responsible for the discipline and 
training of the troops, and for recruiting and discharging; (3) the- 
Quartermaster-General, who had direct charge of the food, forage, 
quarters, fuel, and transport of the army, and of the pay depart- 
ment; (4) the Inspector-General of Fortifications, who had charge- 
of barracks, fortifications, &c., and of the engineer services ; and 
(5) the Director-General of Ordnance, who issued demands for, 
inspected, and had custody of warlike stores and equipment, dealt 
with patterns and inventions, and administered the .Army 
Ordnance Department and Corps. Each of these five officers, 
was directly responsible for his department to the Secretary of 
State. 

A further change was made in 1901 (d), when the Military 
Depaitraent was divided into four, instead of five, departments, the 
Adjutant-General being made subordinate to the Commander-iii- 
Chief, while the Inspector-General of Fortifications, the Quarter- 
master-General, and the Director-General of Ordnance remained in 
the same position as under the Order of 1899. 

59a. The question of the organisation of the Army and the 
War Office again came to the front on the conclusion of the recent 
war in South Africa, and in 1904 (following the lines of the report 
of the War Office (Reconstitution) Committee (e)) the administration 


(а) See 18 & 19 Viet. cc. 10, 11 ; 26 & 27 Viet. c. 12. 

(б) Orders in Council of 29th December, 1887, and 21st February, 1888. 

(ej Order in Council of 21st November, 1895. An Ordvr in Goimcil of the 7th 
ATarcli, 1899, superseded the Order of 1895, but su1)stautially reproduced its 
provisions, except that the direction of Army Factories W8S_ transferred to the 
Ordnance Branch, subject to the financial control of the Financial Secretary, 

(d) Older in Council of 4th November, inoi. 

(e) Parliamc'.itary Papers, 1901, Cd. 1968. 

(r.L.) 


ii 
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.Ch. IX. of tiio Ar my \ras placed in the hands of an Army Council, created 
by lietters Patent of the 6th Pebroaiy, 1904, which vested in that 
Council all the prerogative powers of the Crown in relation to the 
Army which had theretofore been exercised by the Seci'etary of 
State, the Comniander-in-Chief, and other principal officials. 

The Council as so constituted consists of seven members, viz. : 
the Secretary of State, four Military Members (the Chief of the 
General Stai^, the Adjutant-General, the Quartermaster-General, 
and the Master-General of Ordnance), a Muance member and a 
Civil member. 

The Secretary of State remains responsible to the Crown and 
Parliament for all the business of the Council, while.under him the 
business is divided up as follows : — ^The military members are 
responsible for the administration of so much of the business 
relating to Army organisation, disposition, personnel, armament 
and maintenance as is assigned to them or any one of them by the 
Secretary of State; the Knance member is charged with Army 
finance, and the Civil member is responsible for the non-effective 
votes. The Secretary of State maj' assign any other business either 
to the Finance member or the Civil member. The Finance Member 
is assisted by the Director-General of Arm}’ Finance, who allows and 
pays all moneys for Army services, audits all cash expenditure, and 
prepares the accounts of that expenditure for Parliament (a). 

In addition to the above officials, there is an Inspector-General 
of the Forces, who acts under the orders of the Army Council, to 
whom he is charged with reporting as to the training and efficiency 
of the troops, the readiness and fitness of the Army for war, ana 
generally on the practical results of (he policy of the Council. 

60. The audit of militaiy accounts has remained independent of 
the Secretary of State, and is now conducted on behalf of the 
House of Commons by the Audit Depaitment under the 
Controller-General of the Beceipt and Issue of His Majesty’s 
Exchequer and the Auditor-General of the Public Accounts, 
commonly called the Controller and Auditor-General. 
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61. Tlie history of the militia, since the Hestoration in 1660, 
divides itself into four periods : (1) from 1660 to 1757, (2) from 
1757 to 1815, (3) from 1815 to 1852, during which the militia was 
practically in abeyance, and (4) from 1852 to the present time, 
during which the volunteer militia has existed. Tlie militia, 
after a general sketch of its history during these periods, will be* 
treated under the same three heads as the army, namely : — ^Baising, 
Government, and Payment. 

62. Tlie militia, commonly so called, is the general or regular 
militia, as distinguished from the local militia which was established 
at the beginning of the last century ,.and which, though in abeyance, 
might still legally be raised. At the beginning of the nineteenth 
century also several Acts were passed relating to forces other than 
the regulara and militia, whicli •will require notice (6). 

Although the feudal levy was abolished in 1660, the liability 
to serve in the general levy has never been extinguished (c), and 


(a) Orders in Council of 10th Aurast, 1901. 

(b) As to these Acts and the local militia, sec para. 101, et stq. 

(e) Tlie Act 4 A 5 PliU. A Mar. c. 3 (lor musters) was not repealed until 1663, when 
It was repealed as obsolete hythe Statute Law Revision Act (26 A 27 Tlct. c. 139). 
with wide saving's as to Its effect. 
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remains not only in constitutional theoiy, but also in the statutory Ch. IX, 
4ind practical form of liability to serve both in the general and the innitiiTon 
local militia. • Kestomtion 

63. The command of the trained bands, or militia, and the**^^®®®- 
disposal of their arms, and the appointment and removal of the 
lieutenants of counties had, as before mentioned, formed one of 

the principal subjects of dispute between Charles I and the Long 
Parliament, in the course of which the name “ militia ” came into 
general use (a). On the Restoration, therefore, it was necessary 
that these questions should be dealt with ; and a Bill for settli!>g 
the militia was introduced into the Commons in the Parliament b> 
which diaries II was recalled, but met with great opposition, 

■“ because there was martial law provided in it ” (6). Consequently, 
though the feudal levy was abolished, Parliament was dissolved 
before any militia Bill could be passed. In the next Parliament 
the question was at once taken into consideration, and an Act 
^vas passed (c) to legalise for a year the training of “ the militia and 
land forces” under the lieutenants of counties, to wliom 
Charles II had in the meanwhile issued commissions. 

64. In the following ^’■ear (1662) an Act was passed “ for Acts i^scd 

ordering the forces in tlie several counties in the kingdom *’ ; and ^ <5*32-1 Ho. 

by this Act, as amended bj' an Act passed in 1663, the militia 

was at length organised, and the trained bands, except in the 
City of London, were ordered to be discontinued {d). Further 
provision was made for the new force by Acts of the subsequent 
reigns (e), and it was called out in 1690 on the occasion of the 
French invasion, and again during the rebellions of 1715 and 

1745 ( 0 . 

65. The rebellion of 1745 brought into notice the general 
inefficiency of the force ; and in 1756 attention was called by a j^o^nisa- 
panic as to a French invasion, and by the introduction of Hanoverian tion of 
troops, for which the apprehended invasion had been made an 
excuse, to the necessity of strengthening the national defensive 17I5. 
forces. Accordingly, in 1757 (rather against the will of the 
Ministers, and only for a period of five years) an Act was passed 

by which the force was re-organised on nearly the same basis as 
that on which the balloted militia now rests (jf). Opposition 
arose in several counties to the execution of this Act, and difficulty 


(n) Seo nbovo, para. 22, “Militia” seems to have been used as early ns 1590; see 
Scott, Brit. Army, 1. 448 (note). Bacon's B-ssays, and Ilalkcs’ Ifist. of the Hon. 
Axtill. Compy., i. lOG, 110, and it is constantly used in the reports of theprocccdii us 
in Farliamcnt in 1640 and 1041 ; Cobbett, Parly, Hist., ii. ; thniifrli Wliifelocke, in 
1641, speaks of it ns “ this new Avord, this hard Avord ibid., ii. 1078; BusliAA'orth, 
Historical Collections iii. pt. i. 525 ; Clode, Mil. Forces, i. 31 (note). 

(b) Commons Journals ; Cobbett, Parly. Hist., ir. 146. 

(c) 13 Gha. II, stnt. 1, c. 6. Tlie preamble refers to tlie pending Bill for the militia. 

\d) 14 Cha. II, c. 3 ; 15 Clia. II, c. 4. As to the discontinuance of tlie trained 

bands in fact^ see Clode, Mil. Forces, i. 86. Theold poAAcr to enlist and levy the trained 
bands in the City of London contliuied unaltered (being saA'cd by tlie various Militia 
Acts) until 1794, Avbcn nn Act aa^rs p.nssed (34 Geo. Ill, c. 81), for the organisation 
of n militia force in tiie Ciy*. Tliis Act (as amended bj*,35 Geo. Ill, c. 27), Avas 
subsequently repealed by 36 G^eo. Ill, c. 92; and tlintAct, amended by 39 Geo. Ill, 
c. 82 (see also 42 Geo.'lII, c. 90, s. 153) aa-hs In Uo turn repealed by 1 Geo. JV, 
c. ipo, which still remains in force. As\*o,thp use of tlmdcrm *‘tmine<l b..\Tj_^ in 
tlic iibove Acts, see Itaikes’ Hist, of tlie Hoir. Artlllcry^ompany, li. 146. 

(e) 7 .t"8 "Will.' Ilf, o.. 19 . which, after being re.miactc<l by 9 Will. Ill, c. .“il, II 

Will. Ill, c. 14, 12 Will. Ill, c, 8, AA-as made perpetual ; 1 Ann. stat. 2, c. 15. 4 A 5 
Ann. c. 10, 6 Ann. c. 28, 10 Ann. c. 33, I Geo.^, stat. 2, c. 14, 9 Geo. I, o. 8, 19 
Geo. II, c. 2. /' 

(f) See pre.amble to 2 Will. & Mar. sess. 2, c. l£, and 7 Geo. II, c. 23. Lonl Malion, 

Hist, of England, iii. 398-422. • ' 

{g) 30 Geo. II, c. 2.5, amended by 31 Gco.'fl, c.26, 32 Geo. II, c. 20, 3.1 Gee. If, 
cc. 22, 24. See Clode, Mil. Forces, i. 3S-42; Cobbett, Parii'. Hist, .\a*. 752; Lonl 
Malion, Hist, of England, Ia*. 133. 

(M.L.) I* 2 
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iras expeiienced in obtaining officers (a ) ; and several Acts_ vreref^ 
subsequently passed for the purpose of enforcing the execution oF 
the law. X^rogress was, however, made, and the force was em- 
bodied in the yeiir 1750 (6). 

66. The Acts relating to the Militia were consolidated iii 1761 
(c), and again in 1786, when the greater number of the regiments- 
had been raised (</), and the utility of the force was emphatically 
recognised by Parliament in the preamble to the consolidating- 
Act (c). Tlie Acts were again consolidated in 1802, after the* 
peace of Amiens, by 42 Geo. Ill, c, 90, which Act, as subsequently 
amended (/), is still in force as regards the ballot. Between 1802 
and the peace in 1815, numerous additional Acts were passed witb 
respect to the militia, some of w’hich were of a permanent character, 
but the greater number were temporary measures, and had reference* 
either to the relations between the militia and the other forces then* 
raised under certain special Acts, or to enlisting men for themilitia- 
by beat of di*um, or to enlistment from the militia into the arm 5 '^(g);. 
Bxcept in the years 1830 and 1831 (/i), a ballot for the militia does- 
not seem ever to have been actually* held since 1810 (f). A motion- 
in Parliament in 1813 to suspend the ballot was defeated, and in 
1814, on a motion in relation to the disembodiment of the militiav 
reference was made to the hardship of keeping balloted men away 
from their families (j). 

67. After the peace of 1815 the militia was allowed practically 
to fall into abeyance, although the permanent staff were main- 
tained. Tlie first step was to allow the annual training to he; 


(n) CIoAe, MU. Forets, i. 3d ; Lotxl Mahon, Hist, of Eneland, iv 131. 

(6) Clodo, Mil. Forces, i. 40. 

(c) By 2 Geo, III, c. SO, vhicli \»aR at Arst enacted for seven years only, but-nas 
Tn‘\de perpetual by A Geo. HI, c. 42. It was amended by 4 Geo. Ill, c. 17 a 
fi Geo. Ill, cc. 34, 30; e Geo, HI, c. 30; 7 Geo. Ill, cc. 15, 17; !> Geo. Ill r. 42;. 
11 Geo. HI, c. 32 i 16 Geo. HI. c. 3:18 Geo. HI, cc. 14. 5P ; 10 Geo. Ill, cc. 72,. 
76 ; 20 Geo. HI, cc. 6, 44 j 21 Geo. HI, cc. 7, 18 ; 22 G co. HI, cc. 6, 62 ; 24 Geo. Hip 
EC<«. 1, c. 13. 

(d) In the circular of 30th April, 1833 (printed in Clode’s Militia Act, 1875), the- 
rcRimcnts arc described as havinf; been raised as follows- 47 before the peace of 
17*13, 22 between the peace of 1763 and the pence of 1783. and 21 for the revolutionat^ 
war. This circular announced their precedence ns settled by Jot. 

(e) Sec Clodc, Mil. Forces, i. 4.3. The Act of 1786 (26 Geo.'jII, c. 107) was amended 
by 33 Geo. HI, c. S; 31 Geo. HI, cc. 16. 47 ; 3L5 Geo. Ill, c. 83; 3S Geo. Ill, c. 55; 
W Geo. Ill, cc. 00, 106; 30 & 40 Geo. Ill, c. 1 ; 42 Geo. Ill, c. 12. In addition to 
these Acts, scversil Acts were passed relntinc to the supplementary militia, i.e.„ 
an addition to tlic militia above the quota, and also Acts relating to the militia, 
of p.-irticii1ar localilics which still have separate militia corps, namely — 

(1) Tlic City of I.andan, 34 Geo. Ill, c. 61, and 35 Geo. Ill, c. 27, wtiicli were con- 
solidated by 36 Geo. I il, c. 02, and ttiat Act as amended by 30 Geo. Ill, c. 82, n-ns* 
savetl in 1602 by 42 Geo. Ill, c. 00, s. 153, but\%n5 ropealnl in 1820 byl Geo, IV^ 
c. 100. which is still partly- in force. See Militia Act, 1882, s. 40. 

(2) Tlic Militia in the St.-innarics knou-n as the '‘Regiment of Miners," 33 Geo. IH, 

c. 74, and 12 Geo. Ill, c. 72, the latter of which recites that a great length of time 
had clansiKl since any commission Iiad Issued to the IVarden of the Stannaries to- 
nrmj’, arm, and -e-Tcrcisc tlie miners. Tills Act Is still partly in force. See Militia 
Act. 1882, s. 4? ' • 

The scimmte iisiiMiiWtheToucr Hamlets (37 Geo. Ill, cc. 25, 75) was merged 
the Militia of the London by the Local Government Act, 183S, s. 01. 

ospccially 43 1117^50; 61 Geo, 111, c. 118; 15 & 16 Viet. c. 50 = 

23 & c. 120 ^ N -JL, 

(p) See 43 Geo IH, c. 10, «. ip, c. 47, c. 50, c. IPO; 44 Geo. HI.- P— Iff: cTser 
4 1 Geo. IH, c. 31 ; 46 Geo. Hi. c. 01, c. 140; 47 Cffe I”, sess. 2, c. 57, c. 71 ; 40 

Geo. IH, c. 17, C. 20. c. 118, c. 
328; 53 Geo. Ill, c. 81 ; 54 Gco, III, c. 11 ; S.’i Geo. Ill, c. «.% e. 168. As to these 
Acts, their reasons and elloet, set Clode, Mil, Forces, i. 237. Besides the above, 
Ihcrc w ere Acts relating to Scotland and Ireland. 

(A) Sec nate ((<) on p. 165. 

(0 Spc Mr. Cjodc's evidence and App. XTII to report of Mr. Stanley's Militia 
Committee, 1876 (Part. Paper, 1877, C.— 165i). 

(j) Clo<le, Mil. rerces, i. 10O-2P?; Annual Register, 1813, p. 207. 
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suspended by Order in Council (a). Then, from 1829 to 1865, an Ch. IX. 
Act was passed annually suspending all proceedings for raising the — 
raiilitia by ballot, unless ordered by Order in Council, and the Act 
•of that year has since been annually continued by the Expiring 
•Laws Continuance Act (5). 

68. In 1848 some excitement was felt with respect to the Fourth 

•military position of the country in consequence of the great increase . 

•of armaments on the Continent, particularly in France. The saMo^oftho 
.subject was mentioned in Parliament, and the Prime Minister ia 
•(Lord John Russell), in making his financial statement in 1848, 
expressed his intention of introducing a Bill for 're-establishing the 
militia. jC^othing, however, was done until 1852, when he proposed 

•to reorganise the local militia, but this proposal was rejected by 
<the House of Commons, in favo\ir of an amendment (proposed by 
Lord Palmerston) to reorganise the regular militia. This vote led 
to a change of Ministiy, and the next Ministry, of Lord Derby, 
introduced a Bill for reorganising the I'egular militia, which was 
ailtimately passed into law (c), and ever since the militia has been 
raised by voluntary enlistment. The militia law was amended 
from time to time between 1852 and 1875 by Acts, some portions of 
which applied to the volunteer militia, and others only to the 
force when raised by ballot (d). 

69. In 1875 the enactments which related to the volunteer Militia Act, 
militia, and also those which related to the organisation, command, 
government, and service of the force, whether raised by ballot 

or by voluntary enlistment, were consolidated by the Militia 
Voluntary Enlistment Act 1875 (38 & 39 Viet. c. 69) which has 
been replaced by the Militia Act, 1882 (45 & 46 Viet. c. 49). Both 
of these Acts left unrepealed those enactments which related solely 
to the raising of men by ballot. 

70. The Act of 1662 followed the old law by requiring owners of 

of property to furnish horses, horsemen, foot soldiers, and arms 1662*. 

•as specified in the Act, in proportion to the value of their property ; 

■and the liability of persons of small property was to be disenarged 
•out of a late levied in the parish for foot soldiers and aims. The 
Act, though not expressly recognising volunteers, enacted that a 
person liable should not be obliged to serve in person, but might 
provide an approved substitute. 

71. In 1757 the mode of raising the men was entirely changed, Alteration 
<a liability on the part of the county and parish to provide men reiSng^iuen 
being substituted for a liability on the part of individuals. A in 175 t. 
certain number of men specified in the Act (usually known as the 

quota) were to be raised in each county, subject to certain powers 
of re-adjustment by the Privy Council. Lists of all men between 
the ages ©f eighteen and fifty in every parish in each county (except 
those expressly exempted) were to be sent to the lord lieutenant 


{«) First, by a temporary Act, in 1816 (56 Geo. Ill, c. 64), and in 1817 by a perma- 
nent Act (57 Geo. Ill, c. 57), under ^vbicll orders for suspension 'vvere made in 
'nlmost every year. 

(5) 10 Geo. 17, c. 10. Orders in Council directing a ballot u'ere made and put in 
force in 1830 and 1831 (Clodc, Mil. Forces, i. 47 ; Farly. Papers, 1834, vol. 42, 
103 ; Life and Struggles of Wiiliam Lovett, p. 65 ; Hansard (1832), x. 376). The 
Act of 1865 is 28 & 20 Vict. c. 46. The number of the permanent staff was reduced 
by tlie Act of 1829, and again in 1635 by 6 & 6 Will. 17, c. 37, -which also provided 
for the militia stores of a county being transferred to the Ordnance Department. 

(c) 15 & 16 Vict. c. -50. See Hansard’s Farly. Debates for the years 1848 and 
1852; Clode, Mil. Forces, i. 46, 305-307. 

(rf) See 16 & 17 Vict. cc. 116, 133 (England); 17 & 18 Vict. o. 13, o. 105 (England) ; 
c. 106 (Scotland) ; c. 107 (Ireland) ; 18 & 19 Vict. e. 19 (Ireland ; o. 100 ; 22 i 23 
Vict. 0 . 33 ; 23 & 24 Vict. c. 94 ; c. 120 (England) ; 32 & 33 Vict. c. 13 ; 33 A 34 
Vict. c. 68 ; 34 A 35 Vict. c. 86 ; 36 A 37 Vict. c. 68. 
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Ch. IX. and the deputy-lieutenants, -who -were to hold meetings, and ap- 
— portion the quota of the coimty among the different sub-divisions,, 
and again sub-dmde the quota of each sub-division among the 
jjai ishes in proportion to their population, and then choose men 
by lot from each parish list up to the number apportioned to that 
pai-ish. Every man so chosen had to sei-ve for three years, or to 
provide a substitute, and vacancies were to be filled from time to ' 
time by a like process of ballot, which was to be repeated eveiy 
tliree years. The above is practicall}' the existing ballot system, 
although it has been frequently modified in details. Thus, the 
age of men liable to serve has been altered from time to time, 
and is at present, under the Act of 1860 (a), fixed between 18 
and 30. Exemptions also have been added ; as, for instance, the 
exemption of a poor man with more than one child (6). On the 
other hand, the term of service was extended from three years 


Fine for not 

mlsing 

quota. 


’ Volunteers 
recognised 
by Act of 
1758. 


CLnnges in 
* »'stem 
miring 
nlnetecutli 
contury. 


to five. 

72. In 1761 the raising of the militia was made compidsory hy 
the imposition on counties of an annual fine for not mising the 
quota (c). This fine was at first 51. for each man deficient, at one 
period it was as high as 602., and is now 102. per man. 

73. Besides the substitutes allowed ever since 1662, the Act of 
1758 enabled a parish to offer volunteers, and if they were 
accepted, to es^pe to tliat extent the liability to a ballot. If a. 
volunteer so accepted failed to appear and be sworn and enrolled, 
the parish was hound to find another, or to pay out of the rates a. 
fine of 102. (c2). Tlie Act of 1758 further empowered captains, on 
the embodiment of the militia, to augment their companies by 
volunteei*s, and this and the amending Acts enabled lord lieutenants 
of counties to accept, first, single volunteers, and then whole 
companies of volunteei’s with their officers (c). At the end of 
the 18th century these volunteers developed into a separate force 
under separate Acts. 

74. In 1810, the enlistment in the militia of volunteers by beat 
of drum as supernumeraries, to a number exceeding the regular 
quota, was authorised, and the ballot was only to be resorted to in 
case of a deficiency ( f). The militia was thus a force raised by 
ballot with the subsidiary aid of voluntary enlistment In 1852, 
however, the system was changed, and the militia became a force of 
voluntarily enlisted men, with the ballot in reserve, as the Act of 
that j'wir euq>owered the Ci’own in England to resort to th& 


(n) 23 & 24 Vlct. c. 120. 

(5) 42 Geo. Ill, c. 20, s. 43. At first Frotcstants alone Tiere capable of serving; 
tills restriction was abolished in 1797 for the supplementaiy militia (37 Geo. III. 
c. 22) ; and in 1802 for the regular militia. 

(c) 2 Geo. Ill, c. 20, and amending Acts, above p. 164, note (c). This was re- 
enacted In 1709 (9 Geo. Ill, c. 42, which Act states that militia had not been 
mi.=ed in some counties), and again on the consolidation of 1786 (26 Geo. Ill, 
c. 107, s 110, ic,), and at the beginning of tlie present century, 42 Geo. Ill, c. 90, 
s. 15S ; C. 91, E. 150 (ns to Scotland). 

(fO 31 Geo. II, c. 20, 6. 17. A parish might practically discharge its liability to 
nmvide miliilamen by pajing tlie fine for non-attendance of a volunteer which 
under 31 Geo. II, e. 20, us stated in the text, was lOl. per head ; and in 1761 and 
f-iitiscquently, parishes were authorised to gi\'o bounties out of the mtes to volun- .. 
leers ; tills led also to lialf of the current price of a volunteer being paid out of the 
rates to^nlMilioted man or a substitute ; 2 Geo. Ill, c. 20, ss. 45, 47 ; 42 Gco. Ill, C. 90, 

(r) 2 Geo. Ill, c. 20, s. 120; 18 Geo. Ill, e. 69, s. 8; 9 Geo. Ill, c. 76; these 
provisions ucrc not re-enacted in the consolidation of 1780, but the power was 
renewed temporarily by 31 Geo. Ill, c, 16, which developed the volunteers 

80 : and belmv, para. HO. rt seo. 

( » ) Clodc, Mil. Foms, i. 290-299. Only 797 men were actually raised b\- ballot, 
"y 'I'™ substitutes for jiallotcd men. See App. XVII to report 

of Mr. Stanley’s Committee on the Militia, 1876 (Pari. Paper, lb77 C.— 1654). 
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ballot, in case the quota in any county was not raised by voluntary Ch. IX, 

enlistment, and' also in case of invasion or imminent danger. In 

1854 Acts were passed which pro\dded for the raising of militiamen 
both in Scotland and Ireland by voluntary enlistment (n). 

The present militia consists entirely of men voluntarily enlisted 
under the directions of the Seci-etary of State for War; the 
suspension of the enactments as to the ballot being annually 
continued (see para. 67). 

75. In 1662, the number of men to be raised was not limited iTumbers of 
e-Ycept so far as it depended on the -wealth and number of the militia, 
.persons liable to furnish or contribute to furnish men and horses. 

76. In 1757, the number to be raised was limited by the Act 

which fixed the quota to be raised by each county. The quota ""rlous Acta 
was altered from time to time j and in 1797 an addition to the since 1757 . 
quota, called the supplementary^ militia, was made, to last during 
the war, but it was soon merged in the regular militia (i). Under 
the 'Act of 1802 the Privy Council were to fix the quota every' ten 
y'ears, guided by the proportion between the mimber of men liable 
to serve (as appearing from the lists) and the quota fixed by' the 
Act, and the Crown had power to increase the quota in time of 
invasion or rebellion. The Acts from 1852 to 1860, re-organising 
the militia, fixed the total number to be raised, 'ndth power to the 
Crown to increase it in case of actual invasion or imminent danger 
thereof (c). 

77. The Act of 1871 (now re-enacted in the Militia Act, 1882) 
directed that the numbers of the militia should be such as should ofiMi. ' 
from time to time be provided by Parliament (c?), and such pro- 
vision is in elfect made by a vote of the sum required for the pay of 

a specified number of men, and the application of such sum by' the 
Appropriation Act of each year. The quotas (which are only required 
in the event of a ballot) are to be fixed by the Privy Council (e) ; the 
existing quota was fixed in 1852, and continues until altered. 

78. Under the Act of 1662 militiamen were liable to be called out Cotirtitions 
for training and exercise, and also in the case of invasion, insur- 
I’ection, or rebellion. 

79 . In 1757 the service of the militia was placed nearly in the AnniuU 
position in -which it remained until 1870, that is to say', the force 

was to be annually trained and exercised for a limited time, while in 
case of actual invasion or imminent danger tliereof, or in case of 
rebellion, the Crown could order the force, or any' part of it, to 
be drawn out and embodied. The period for the annual training 
was originally fixed in the Act, but afterwards left to be determined 
by' the Crown ; it must not be less than 21, nor more than 56 day's, 
and the Crown can dispense with it entirely. In 1860 a preliminary' 
training was required from every militiaman on his first entering 
the force, and this may now be continued as long as six months (/). 

80. The power of embody'ing the force in cases other than Power to 
those before mentioned, after ha-ving been conferred on the Crown embotty. 
at various times by temporary' measures (gr), has now been 


(a) 17 & 18 Viet. cc. 106, 107. 

. (6) S7 Seo. Ill, c. 3, amended by 37 Geo. Ill, c. 22, and 58 Geo. Ill, cc. 17, 18, 
10, 55 ; merged in tbc general militia by 30 Geo. Ill, c. 106. 

(c) 15 & 16 Viet. c. on; 17 & 18 Viet cc. 106, 107 f 23 & 24 Viet C, 04, ss. 20 & 21. 

(d) 34 & 35 Viet. e. 86, ss. 6, 7, 9, re-enacted by 45 & 46 Viet. c. 49, b. 3. 

(e) 45 & 46 Viet. C. 49, s. 37. 

(/) 28 & 24 Viet C. 4, s. 14 ; c. 120, s. 19 ; 34 & 35 Viet. C. 86, E. 8 ; Eee now 45 A 46 
Tict. C. 49, $.14, 

iff) In 1776, with a view to the suppression of the rebellion in America, embodiment 
was authorised, in case of rebellion in Great Britain or any territories or dominions 
thereunto bclotiging, by 16 Geo. Ill, c. 5; in 1815 on “ the prospect of n war with 
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pei’iiianently eiiaeted. In 1S54 (the Crimean ATav), the Queen was 
autliorised to embody the militia whenever a state o war existed 
between Her Majesty and anj’- foreign power (o) ; but in 1870 
the old provisions were superseded by the enactments authorising 
the embodiment in case of imminent national danger or great 
emergency, which were re-enacted in 1882, and are now in force 
(i). Ever since 1757 the law has required that tlie cause of 
embodiment should be communicated to Parliament if sitting, or 
declared in Council and notified bj’ proclamation if Parliament is 
not sitting, and that, thereupon, Parliament, if adjourned or 
prorogued, should meet within a limited time, which now is 10 . 
days {c). 

81. The militia are liable tc seiwe in anj' part of the kingdom, 
but not out of it ; and under this rule, the English militia were 
originally’ not liable to sei’ve in Scotland or Ireland. The militia 
must now serve in any part of the United Kingdom (d). Tliis was 
fii-st provided in 1811 (c), subject to cei-tain restrictions, and then 
in 1 859 (/) without those restrictions, which were entirely repealed 
by the Act of 1875. In 1859 a power was given to the Sovereign to 
accept voluntary offers by the militia to serve in the Channel 
Islands and the Isle of Ilian ; this was extended by the Act of 
1875 to seiwice in Malta and Gibraltar ; and as so extended was 
re-eiiacted in 1682 (g). A further extension to any part of the 
world was made in 1898. At the same time the Crown w’as. 
authorised to employ militiamen volunteering to serve for not! 
more than one year, whether an order embodying the militia w'as I 
in force at the time or not^/O* 

82. A fixed term of service was first provided in 1757, and was 
then limited to three years, but afterwards increased to five 
years, at which it at present stands for balloted men. In 1873 
power was given to enlist volunteer militiamen to serve for any 


France,” by SS Geo. HI, o. 77 (see Clode, Mil. Forces,'!. 48); in 3857 nnd 185$, on 
tlic occasion of tlie Indian Mutiny, 20 X SI Viet. c. 83; 21 X 23 Viet. cc. 4, 86. 

(а) 17 /i IS Viet. c. 13. Xs to the effect of tbis on the men already' enlisted, see 
Clofle, Mil. Forces. 1. 46. 

(б) 33 & 31 Viet. c. 6$, wliith did not npi>ly to nny' man already enlisted, without 
Ins consent. The anthority'in this Act to raise additional znilitia in ease of imminent 
national danger or great emergency’ nas not le-enncted on the repe.al of the Act in 
1ST5, having been rendered unnecessary’ by’ Die Act of ISTl, declaring that the 
number of tlie force sliall be such as may* fnim time to time bo provided by 
Parliament. Tlie present enactments are in 45 A 46 Tict. c. 19, s. IS. 

(c) 45 A 46 Tict. c. 49, s. 19. 

(rf) 45 A 4G Viet. c. 49, s. 12, re-enacting 33 A 39 Tict. c. 69, s. 49. The oath for 
baltotcd men in 51 Geo. Ill, c. llt>, s. l,nnd for volunteer militiamen in 33 A 39 Tict. 
c. 69, s. 31, specified tlie area of service, but tills being inconsistent with the 
provisions for volunteer service in Gibraltar, Malta, Ao., was omitted br 45 A 46 
Tict. C. 49, s. 1.3. Since 1757 the English militia have been liable to serve In Scotland. 

(e) 51 Geo. Ill, cc. 11$, 12S ; 51 Geo. Ill, c. 114 (Itrglmintof Miners );53 Geo. III. 
c. 132 (Tower Ilnmiets) ; 54 Geo. Ill, c. 10. See Clode, Mil. Forces, i. 301, 302, ns to 
the opposition to tlie Acts. Tlie principle had been adopted In temporaiy Arts, ns 
in 1798, u lien some Eugli&li regiments volunteered to serve in Ireland, nnd Acts u ere 
by tlic Farllnnicnt of Great Brifnfn to enable Ilis Majesty to accept tiic 
offer, and by the Farlinmcnt of Ireland to provide for tlie government of the forces 
so employed (33 Geo. Ill, c 66, continued by 39 Geo. Ill, c. 5 ; 39 A 10 Geo. Ill, cc. 9, 
15; 53 Geo. Ill (I.), c. 46; 39 Geo. Ill (I,), c. 64, ss. 13, 14), And again. In 17i*9 and 
ItOl nnd tlic folloning years, Mlicn some of the Irish regiments volunteered to serve 
in Givat Uritain, and Acts w ere passed to enable His Majesty to accept the offers (39 
Geo. Ill (1.), c. 31 ; 41 Geo. ID, c. 32, continued by 46 Geo. Ill, c. 31 : 47 Geo, IIL 
SC'S. 1, c. 6). 

(/) 22 A 23 Tict. c. 33, ss. 1, 2. 

(J 7 ) 22 A 33 Tict. C. .3-». s. 4 ; 3S A 39 Tict. C. 69, a. ,^0 ; 15 A 46 Tict. c. 49, s. 12. 
A similar power liad been given tempornrilv at the time of war in 1813 (.54 Geo. 
Ill, cc. 1, 17). in IST'o (18 A 19 Tict. c. 1), nnd in 1653 (21 A 22 Tict. c. 85). In 
these cases, howeier. Die number was limited to thrcc-raiittiis of each regiment, 
though the area of service csteiidid in Die 9 rst case to Europe, and in the second 
and tliird case* to any place out of the United Kingdom. 

(A) Ilc'errc Forces and Militia Act, 1898. 



Government of MUUia, 


169 


perioil not exceeding six years, and to re-enlist men for a further Ch. IX. 
period not exceeding six years (ct). “ 

83 , The Act of 1661, temporarily legalising the militia tinder 
'Charles II, referred to the dispute with Ohai'ies I as to the com- Ictof ifi«. 
luand of the militia, first by its title, in which it was described as 

■“ An Act declaring the sole right of the niilitirf to be in the king, 
and for the present ordering and disposing the same ” ; and also by 
its preamble, which was expressed as follows : “ Forasmuch as 
within all His Maje 8 t 3 '’s realmes and dominions the sole supreme 
government, command, and disposition of the militia, and of all 
foi'ces by sea and land, and of all forts and places of strength 
is, and by the lawes of England ever was, the undoubted right of 
His Majesty and his royall predecessors. Kings and Queenes of 
England, and that both or either of the Houses of Parliament 
■cannot nor ought to pretend to the same, nor can nor lawfully may 
raise or leav}- any warr, offensive or defensive, against His Majesty, 
his heires, or lawful successor ” (6). 

84 . The Actof 16G2(c), which re-organised the militia, while recog- Powers of 
nising by .a preamble in identical terms the right of the Ciwrii, 
practically took it away. It required the King under statutory under Act 
power to issue Commissions of Lieutenancy for the different counties 

in England, and confeiTed on the lieutenants so appointed the chief 
powei-3 in relation to the militia. They were empowered to com- 
mission the oJfficei’S, raise the -men, form the regiments, muster and 
exercise them, and in case of insurrection or invasion, to lead the 
forces as well within their counties as in any other counties in 
England. The result of the chief powers being vested in the 
Jieutenants of counties was that the militia was regarded as a 
counterpoise of the standing ai-my (a/), and as a constitutional 
force under the control of Parliament rather than of the Crown, 
and for this I’eason was not made subject to military law (c). 

85 . A power was indeed reserved to the King to appoint and re- Powers of 
move the officers, and to give directions to the lieutenants as to 
arraying and dealing with the forces. But the Act of 1757 (/) 
limited this, leaving to the Crown only the power to approve and 
dismiss deputy lieutenants and to dismiss officers, while the local 
character of the force was intensified by requiring the lieutenants 

■of counties and deputy lieutenants and officers to be qualified by 
the possession of landed property in theii’ counties. On the other 
|iand, the King was empowered to place the force, when embodied, 
but not during the annual training, under the command of a general 
officer ; and had also power to appoint former officers and soldiers 
of the army to be adjutants and sergeants. 

86, The command of the militia remained in tlie same position Changes in 
until 1852, with the exception that ex-officers of the army and g®® 
navy were permitted to serve without the property qualification, quentiy. 
After the revival, however, of the militia in 1852, a change w'as 


(a) .^8 & 37 Viet. c. 68, s. 1 (wliich uses the old term " enrol ’') I’e-enactcd in 1875, 38 

.38 Vlct. c. 09, s. 32. and in 1882, 45 & 46 Viet. c. 49, s. 8 (2;. 

(b) 13 Chn. II, stat. 1, c. 6. This preamble, uhich in terras goes beyond the 
-'title of the Act, and includes forces besides tlie mililin, is sLill unrepealed. The rest 
•of the Act was repealed by the Statute La'w Uevision Act, 1863 <26 & 27 Viet. o. 125). 

(c) U Oha. IT. c, 3, 

(d) Clode, Mil. Porees, i, 36, 37. 

(e) See exemption from the Mutiny Act, 1 Will, and Mar., n. 5, s. 7. The pay 
was appropriated by Act of Parliament and not by warrant, and the estimates origi- 
nated with a Committee of the Honse of Commons. Moreover, only one month's 
pay and therefore one month’s service could be obtained without coming to Parlia- 
ment. The preamble to tlie Aot of 1802 laid stress on the force being under the com- 
mand of oflicers having landed property. 

(/) 30 Geo. II. c. 25. 
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wade. Tlie property qualification of the officers was reduced, and, 
after a further reduction in 1854, was entiiely abolished in 1869, 
so that the officers ceased to be necessarily connected with the 
county or with the landed interest fa). Moreover, by the Act of 
1852 and. subsequent Acts, much larger powers were confeired 
on the Crown, both as to the qualifications and training of the 
officers, and as to other matters concerning the militia (&) ; but any 
detailed notice of these powers is rendered unnecessary by the com- ( 
plete transfer of the powers of the lieutenants of counties to the 
Croum by the Act of 1871 (c). 

87. In 1871 it was determined to combine the regular and aux- 
iliary forces in one organisation in connection with different terri- 
torial districts. In fnrthei’ance of this scheme an Act was 
passed (c), by which the command of the auxiliaiy forces with all the 
powers of the lieutenants of counties and those of the Lord Lieu- 
tenant ‘in Ireland in relation to any of such forces (except those 
relating to the raising of the militia by ballot), were re-vested in the 
Crown, and declared to he exercisable through a Secretary of State, 
or any officers to whom Her Majesty, with the advice of a Secre- 
t:iry of State, might delegate such command and powers. The 
same Act also provided that the officers of the auxiliary forces 
should hold commissions from Her Majesty in the same manner as 
the officers of the regular forces ; but a limited right of recom- 
mending persons for first commissions was reserved to the Lieu- 
tenants of counties. 

88. Up to 1882 it was provided by statute that militia officers 
should rank with officers of the regnlai forces as the youngest of 
their rank (d) ; militia officers are now not only commissioned like., 
officers of the regular forces, hut are always subject to military law, 
and they may sit on courts-martial for the trial of offenders be- - 
longing to the regular forces, and vice versd (e). 

89. The Army Act, to remove all doubt as to the power of 
command, declared that Her Majesty might make regulations as to 
the persons to exercise command over any part of Her forces, 
including the militia (/). Tlie Militia Act, 1875, and the Begula- 
tion of the Foz'ces Act, 1881 (re-enacted in 1882), also gave Her 
Majesty complete power to provide for the formation of militia- 
men into regiments or other military bodies, the formation of 
them into corps, and the distribution of the men among the 
corps, and generally for the government of the force (ff). 

80. Tlie Act of 1662 authoi’ised Lieutenants of counties to im- 
prison mutineers and soldiers not doing their duties, and to infiicb 
small fines or twenty days' imprisonment as a punishment ; but it 
was not till 1757 that the force was made, when embodied, subject 
to the Mutiny Act and Articles of War. Except during embodi- 


(o) 15 A 16 V ict. c. 50, ss. 1—1 ; 17 & 18 TJct. c. 105, s. 31 ; o. 106, ss. 6-11 (Scotland) ; 
c. 107. ss. 5-7 (Ireland) ; 18 A 10 Viet. c. 100 (ivtiicb made the qualifications uniform 
throufrhout tlie United Ein|;dom) ; 3S A 33 Tict. c. 13. 

(5) As to appointtnent of officers, training and bounties to, and pay’ of men 'irhilo 
not embodied, 18 A 16 Viet, c, 50 ; 17 A18 Vlct. cc. 13, 105, 106, 107. As to discharge 
of militiamen, 16 A 17 Viet. c. 13, s. 9 ; 17 A 18 Viet. c. 105, s. 42; c. 106, s. 61 ; 
c. 107, s. 25. As to place and time of training, 22 A 23 Viet, c.33, s. 8. As to placing. ~- 
thc force during training under the command of general officers, and attaching 
oflicers of regulars to the force during training, 32 A 33 Viet. c. 13, ss. 1, 2. 

(c) 31 A 35 Viet, c, 86, s. 6, repeated in 33 A 39 Viet. c. 69, s. 21, and re-enacted by 
45 A 46 Vlct. c. 49, ss. 4-6 as to general militia, and 3rd sch. ns to local militia. 

(«f> 33 A 39 Vict. e. 69, s. 21. This was provided by the Act of 1757, but omitted 
from 45 A 46 V ict. c. 49, as rank Is a matter for regulation by the Sovereign. 

(e) Army Act, ss. 50, 175, 176. 

(/) Armj' Act, s. 71. 

tel 33 A 39 Vict. c. 69, s. 86 ; 44 A 45 Vict. c. 87 B. 4 ; re-enacted in 45 A 46 Viet, 
c. 49, s. M. 
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TOent, tlie men were subject only to civil fines, for drunkenness, 
disobediejice, absence, &c. In 1761, however, the Mutiny Act 
was applied to the militia when 'out for training as well as when 
embodied^ Men, however, who failed to appear were only liable 
to a fine'.’ till 1786, ■when they became liable in case of embodiment 
to be tried for desertion under the Mutiny Act (a). 

91. Since 1852 the militia lias by degrees been brought more 
jcompletely under military law. Thus, in 1854, men who failed to 
; appear at the annual training were declared deserters, and made liable 
I to a fine of lOi. (6), In 1875, militiamen during their preliminaiy 
; training were made subject to the Mutiny Act by the Mutiny Act of 
that year, and under a subsequent Act of the same year if they failed to 
appear at the preliminary training were made triable as deserters (c). 
Militia officers were made at all times subject to military law by 
the Mutiny Act of 1877 (d). The old exemption of militiamen from 
capital punishment during annual training is omitted from the 
present Acts as unnecessary, because desertion and such like military 
offences are not capitallj^ punishable, except on active service (e). 

92. The expense of the militia was in 1662 divided between 
individuals (owners of property), counties, and parishes on the one 
hand, and the Ci'own on the other ; the former provided equip- 
ments, horses, ammunition, &c., and pay for the annual training, 
while the Crown supplied pay in case of embodiment (/). 

.93. In 1757 a different principle was adopted, and a separate 
Act was passed authorising the issue from the Exchequer and 
application of* a sum for the pay, clothing, and expenses of the 
•militia, and this Act was continued annually till 1874. The pas- 
sing of this Act, for long merely a formal matter, became entirely 
jpaeaningless after the militia were placed under the command of 
the Crown in 1871, and it was accordingly provided in 1874 that 
the pa}' and clothing of the militia shoMd be regulated by Royal 
Warrant, orders, and regulations in the same manner as the pay and 
clothing of the regular forces (ff). 

■ 94. The storage of the arms, clothing, and equipments of the 
militia was in 1757 made a charge on the parishes ; but in 1786 was 
transferred to the counties j and provision was then made for the 
permanent staff residing on the spot and taking care of the 
arms. After the change of system in 1871 (A) the counties were 
relieved from this, as well as other charges connected with the 
militia, and by Acts passed in 1872 and 1873 provision was made 
for the purcliase of lands and the erection of barracks at the 


- (a) a Geo. Ill, c. 20, s, 99 : 26 Geo. Ill, c. 107, s. 98. 

(i) 17 & 18 VIct. c. 105, B, 45 ; o. 100, s. 58 ; C. 107, b. 28. 

• (c) 38 & 39 Viet. c. 7, s. 2 ; 38 & 39 Viot. c. 69, b, 59. ’ 

(a) 40 & 41 Viet. c. 7, s. 2 ; hcc as to tlio prcBCiit taw, eh. xi, para, 51. 

(e) At one time militia deserters might he sentenced to Berve in the regular 
forces, 30 Goo. Ill, c. 106; 49 Geo. Ilf, c, 90, b. 127, repealed in 1875; and 43 Geo. 
Ill, c. 50, B. 5, only repealed in 1882. 

(/ ) Individuals were liable to nd\-ance one month’s pay ; and the Act provided 
•that until tills month’s advance was repaid no further advance was to be required. 

to a difficulty in calling out the militia, which was removed by a tem- 
porary Act, 2''’\Vill. & Mar. sess. 2, c. 12, re-enacted almost annually during the 
reigns of 'Will. & Mah, and Anne. Similar ptovisions were again made in 1715, 
1 Geo. I, Btat. 2, c. 14, revived in 1723, 9 Geo. I, c. 8, s. 6, and again in 1733, 

7 Geo. II, c. 23, and In 1745, 19 Geo. II, c. 2. The money raised by the county 

was known as "trophy money." 

(ff) 37 & 38 Viet, c. 29, See also 38 & 39 Viet. o. 69, s. 86. The then existing 
Acts were 31 & 32 Viet. c. 76 ; 32 & 33 Viet. c. 66 ; and 36 & 37 Viet. c. 84, which 
had been annually continued by the Expiring laws Continuance Act, and were 
to have effect ns a Eoyal Warrant, until a new Warrant was made. 

(A) By 34 & 33 Viet. c. 86. 
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piiWic expense, and the counties were aiithorised to/ transfer 
their storehouses to the Crown, or to sell them (a). \ 

95. Ever since 1757 the officers and men have been allowed 
during the annual training and during embodiment to »be bill^ed 
like the regular forces, and the permanent staff may be' billeted at 
all times. 

00. Various enactments were made for relieving out of the poor 
rates families of militiamen when embodied or out for tmininff'* 
but this system, on the reform of the Poor Law in 1834, was abm 
isiied by tlie Poor Law Amendment Act of that year (&)• 

07. When ever}’’ parish was obliged to raise a certain .number of 
militiamen, the discharge of a militiaman or his enlistinent^ 
the army necessarily threw on the parish the burden of ;^yidin^ 
another man. Tlie power of discharge was therefore ^ 

watched, and the enlistment of a militiaman into the 
either prohibited, or very much restricted. At the 
individuals desirous to find substitutes, and parishes d^^^ 
to avoid a ballot, although forbidden to enlist men by 
drum, competed for recruits with the recruiting officers oC ^ 
regular aimy, and thus in time of war the bounty for recruit^^ 
laised to a very high sum (c). t ^ 

ActofiTOS. 08. In 1795 a change of policy took place, and subject to ceK_ 
limitations, the enlistment of militiamen in the army was \ 
couraged ; and, in order to i*eplace militiamen so enlisting, miM 
officers were authorised to enlist men by beat of drum (fQ. r 
Acts of 1S52 99. Long after this, however, and even after the change of system.. 

anAiSM. in 1852, the old prohiliition against the enlistment of militiamei^' 
in the army remained in force, although with a voluntariljj^" 
enlisted militia the reason had disappeared. On the breaking on^ 
of war in 1854 prosecutions were instituted against militiamen who 
bad enlisted in the army, and legislation was required to enable 
the Secretary at "War to relieve from punishment the men w'ho had 
so enlisted (e). 

Act of i8;p. 100. Further legislation authorised enlistment in the amiy ; and 

by the Act of 1875 the enlistment of volunteer militiamen in the 
aimy u-as, as well as their discharge from the militia, placed en- 
tirely under the dii'ection of the Seci-etaiy of State for War (/). 

101. At the end of the eighteentli and beginning of the last century 
various Acts were passed for raising forces to resist the threatened 
French ^n^•asion, w'liich were based on the liability of eveiy' man 
to aid in the defence of the realm, either by personal service or by 
contributions (gr). 

(а) 35 & .36 Viet. c. 63 ; •'« & 37 VIct. c. 63. s. 8 ; 36 & 37 VIct. c. 84. 

(б) Seo -13 Gvo. Ill, c. 47, wliicli consolidated tlie old enactments, and was repealed 
by 4 & 5 Will. IV, c. 70, s. 00, and by 38 & 39 Viet. e. 69, a. 9B. 

(cl The ballot had Urns a bad cfTcct on cniistraent for the army. Bee Clode, Mil. 
Poree-!, i, 2S9. 

(tfl In 175<5, 3b Geo. Ill, c. 83. Such enlistment w'as also authorised by the Acts 
KlAtlna to the Buppleraontary militia, 39 Geo. Ill, c. 106 ; 39 & 40 Qco. Ill, c, 1. The 
Consolulatioii Act of IS02(42Gco. Ill, c. 90) prohibited the enlistment, but authority 
to enlist men was civen by n series of xlets from 1805 to 1813. 4i Geo. Ill, c. 31 ; 46 

-• 5 111- C. 64; 49 Geo- III, e, 4r 

cc. 20, 30; 63 Geo. Ill, e. ,8] -a4-u3!oT HI, " 
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Accoznit of Local Militia. 

102. ^ley were superseded in 180S by Acts establishing a local Oh. IX. 
militia in England and Scotland. Tliese Acts were amended in the . . — 7 
following j^ears (a), and wei-e finally consolicjated in 1812. The S? loai 
geneml provisions of the Acts passed in that year (&) are still in "JilitiB. 
force, though the local militia is in abeyance. 

103. The local militia is in effect the old general levy, as the Account oS 
Acts provide for liaising a force in each county by ballot, in the same mifitja. 
manner as under the gencml Militia Acts, from among men between 

'the ages of 18 and 30. The number in each comity, including 
any effective yeomanry and volunteers in the county, was 
to_ be equal to six times the quota fixed for the regular 
militia of the county, but since 1871 is to consist of such 
number of men as may from time to time be provided by 
Parliament (c). A man when drawn in the ballot must 
sen’e for four .years without any power to find a substitute, and 
without receii'ing any bounty'. With some exceptions (such as 
men with previous seiwice, or men with more than two children) 
there are no exemptions from liability to serve. Parishes may pro- 
\dde yoluntem's and pay them bounties out of tlie rates. The 
counties are liable to an annual fine of 16i. for each man short of 
the quota. 

104. The force is to be annually trained, and may be called out 
for the suppression of riots, and preliminary training may be re- and 
quired. The force may be embodied in case of invasion or the ment. 
appeai’ance of an enemy on the coast, and in case of rebellion ; 
rarliament is to meet within fourteen days after the oixler for 
embodiment (d). As regards command, officers, and diseipline, the 
lo^l militia is almost precisely in the same position as the general 
militia (c), and the force whenever called out is subject to military 
Jaw. The property cmalification of officer’s was abolished by 32 
and 33 Viet. c. 13. The expenses were to be paid by the Crown, 

and the storage of arms, which was formerly a county charge, is now . 
also borne by the Crown (/). 

105. The force was actually raised by ballot and called out for 
annual training until the peace of 1815 (y). In 1813 parts of the 
local militia were authorised to volunteer for service out of their 
counties with the object of guarding French prisoners (ft). After 
tliat peace the King in Council was authorised {%) to suspend the 
ballot for and enrolment of the local militia, and the force has not 


Uiattlic City, notwitliGlnnclini; their exemption from the liability to provide men 
Tor military fiervicc, Jiave oltcred to raleo the force mentioned in the Act. Alevy«« 
masse was provided for by 43 Geo, III, c. <)(>, amended by c. 120. The first Act recites 
that It is expedient “to enable Ills Majesty more eilectually to exercise ills ancient 
“ and undoubted prerogative of requiring tlic military service of all his liege sub- 
“jects in case of an invasion of tlio realm by a foreign enemy," extended to tlie 
Dity of London by 43 Q eo. HI, c. 125. Tlie foregoing Acts were repealed in 1600 by 40 
Geo. Ill, cc. 51, 03, 00, 144 ; and tlie Training Act (46 .Geo. Ill, c. 00) was passed, 
ivhicli was only repealed in 1872 by the Statute Law Revision Act (35 & 3tf Vict. 
3. but was never put in force. 

(fl) 48 Geo. Ill, c. Ill ; and ns to Scotland, c. 150 ; amended by 4il Geo. Ill, cc. 
10, 48, 82, 139, and -50 Geo. HI, c. 25. Sec Clodc, Mil. Forces, i. 325-332. 

(i) 53 Geo. HI, 0 . 38; and as to Scotland, c. 68. See also the Amendment Acts, 
52 Geo. Ill, o. 116 ; 63 Geo. Ill, cc. 28. 29, and 45 & 46 Vict. c. 40, 3rd sched. 

(c) 31 & 35 Vict. 0 . 80, 83. 7, 8, 19, re-enacted by 45 & 46 Vict. c. 49, 3rd sched. 
(«/>’Thc Act of 1870 (33 & .3 1 Vict. c. 68), whicJi allowed the mlHtin to be embodied in 
Ease of imminent national danger or great emergency, was repealed bj* 38 & 39 Vict. 

3. 69, ns if it had not applied to the local militia. , ...... 

(je) See above, para. 83, et seq., and Militia Act, 1882 (4.3 & 46 Vict. c. 49, 3rd 
sch^.). The Army Act applies to the local as well as to the general iniJitia. 

(/) It appears to have been transferred to the Crown, ns in tlic case of the general 
nllitia, by 35 & 30 Vict. c. 68. 

(ff) Annual training Is mentioned In the Annual Register, 1611, p. 22. 

(A1 64 Qco. Ill, c. 19 ; Annual Register, 1813, p. 205, 

(t) By 56 Geo. Ill, e. 38., 
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since been raised. Orders in Council were made annually under 
the Act up to the 3 'ear 1832 (a), when tliej" seem to have been 
discontinued, and the Act authorising the suspension was repealed 
as obsolete in 1873 (b). . . . ' 

106. The earlj’ Acts above-mentioned relate onlj'to the militia of 
Eu inland. Tlie militia of Scotland was not organised bj' an Act 
of the Parliament of Great Britain until 1797, though before that 
time corps of Feiicibles were raised and embodied (e). In that 
3 *ear an Act was passed (d), which as subsequently amended (e)- 
pi'ovided for raising a force of militia dui’ing the war, by ballot 
among men between the ages of 19 and 30. In 1802 these Acts were 
I’eplaced bj’ an Act (/) providing for the organisation of the 
militia on a basis similar to that on which the militia of England 
was organised b}” the Consolidation Act passed in that year (gr). 

107. The militia of Ireland was first organised in 1715 (A), 
when His Majesty and the Cliief Governor were empowered to issue 
to Protestants commissions of lieutenanc 3 ’‘ and array for counties 
and cities, empowering them to arm and train all Protestants be- 
tween the ages of 16 and 60, who were bound to appear or find sub- 
stitutes ; and in ease of insurrection, rebellion, or invasion to serve 
in an 3 ' part of the Kingdom. His Majest 3 ’- and the Cliief Governor 
were empowered to commission officers and approve of deput 3 ' 
lieutenants, but the command of the force was vested in the lieu- 
tenants of counties. Mutiny, non-appearance, and neglect of duty 
were punishable bv fine or imprisonment^ and the force was not 
made subject to muitary law. 

108. Tliis Act was amended in 1719 (i), and again in 1745 (A*) 
and, as so amended, was continued from time to time until 1777, 
when it was replaced by an Act (1) which seems to have contem- 
plated the raising of men b 3 ’' ballot, though in point of fact it made 
no proAusion for raising men otherwise than ny voluntarj' enlist- 
ment, and did not fix any term of service. This Act being found 
insufficient, was lupealed and replaced in 1793 b 3 ’' an Act (m) which 
provided for raising a force of militia according to quotas fixed in 
the Act, b 3 ’ ballot among men between the ages of 18 and 45, to 
serv'e for four 3 ’eai's. Governors of counties were authorised to 
an-a 3 ’ and train the force, and to appoint deputies, subject to 
the approval of the Lord Lieutenant ; and His Majesty was em- 
pow’ered to appoint a commandant for each county, who was 
authorised to appoint officers, having property qualitications, sub- 
ject to the approval of the Loi^d Lieutenant. The force might be 
embodied in case of invasion, &c., and wus, during training and em- 
bodiment, subject to the Mutin 3 ’' Act. The raising of the force was 
made compulsor 3 ' by clauses imposing a fine of sZ a year on each 
county for each man deficient, and enlistment in the armj' was 
prohibited. Tliis Act of 1793 was amended in 1795 (n), and again 
in ever 3 ’ succeeding year till the Union of Ireland with Great 
Biitain in 1801. 


(a) Clode, Mil. Forces, I. 333, in which 1836 nppenrs to bo n misprint for 1832. 
(M By the Statute Law Berlsion Act, s. 73, (36 & 37 Tict. c. 91). 

(e) See preamble to 18 Geo. Ill, c. 59, s, 4. 

(cO 37 Geo. ni, c. 103. 

M 33 Geo. Ill, ce. 12, 44 ; 39 Geo. Ill, c. 62 ; 41 Geo. IH. (U.K.J c. 67. 

(j) 42 Geo. Ill, c. 91. 

(<r) 42 Geo. Ill, c. 90. 

(A) 2 Geo. I (I), c. 9. 

(I 6 Geo. I (I), c. 3. 

(I) 19 Geo. II (I), c. 9. 

(J) 17 A 18 Geo III. (I). c. 13. 

(in)33 Oco. ill (I), c. 22. 

(n) 35 Geo. Ill 1), c. 8. 
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Yeomanrif and Volunteers. 

109. For some 3 'ears after the Union the force Continued to be Ch. IX. 
raised and governed under the ante-Union Acts, as amended by . .“~r 
several Acts passed by the Parliament of the United Kingdom (a), 
which encouraged voluntaiy enlistment by means of boiinties to be 
advancedby the Treasury and repaid by the counties. Finally, all 
the Acts were consolidated in 1809 by an Act ( 6 ) which fixed 
the establishment of each regiment, and provided for raising the 
men b}' means of ballot, but gave power to the Lord Lieutenant to 
authorise the raising of men by voluntaty enlistment by means of 
bounties advanced by the Treasury and repaid bj'the counties, and 
also to suspend the raising of any regiment. The Acts since 1852 
have been noticed before. 


Yeomanry onid Volunteers. 


110. It has been mentioned before tliat volunteers were accepted Early 
in aid of the ballot for the militia, first as indiWduals, and then as 
separate companies, but these separate companies formed, in fact, 
part of the militia (c). Besides the above, volunteer corps were 
raised independently of any Act ; some of them were known as 
Fencibles, and were chiefly r.aised in Scotland. Enactments were 
p^sed, however, to prevent the officers vacating their seats in 
Parliament b}”- the acceptance of commissions, and to regulate 
their rank with officers of the militia {d). 

111. In 1794 an Act was passed to provide that any corps of Acts of 1794 
volunteers which had been luised by officei’s commissioned by the 

Eling, or the lieutenant of the county, or by other persons author- 
ised by the King, and which in case of invasion or of riot should 
assemble and ’march, should receive the same pay as the regular 
forces, and be subject to military discipline ; such volunteers were 
to be exempted from liability to serve in the militia (e). These 
corps, it will be observed, were distinct from the militia. This 
Act expired at the peace of Amiens ; but in 1802 another Act 
'was passed authorising the raising of yeomanry and volunteer 
coips (/). Tlie eagerness to volunteer and the energy with which 
military preparations were taken up throughout the country for 
the purpose of resisting the threatened invasion of the Fi ench under 
Napoleon are well known, and upwards of 400,000 men were en- 
rolled (gf). The men so enrollea were exempted not only from 
the regular militia, but also from the other forces which, as before 
mentioned, were organised at this period (A), and the allegation 
was made that by reason of this exemption the volunteers wei’e a 
disadvantage as interfering with the efficiency of the other forces. 

112. In 1804 an Act was passed in the face of considerable Act of 1804. 
opposition for consolidating and amending the Acts relating to the 
yeomanry and volunteers, and this was the Act under which, as 

1 amended by subsequent Acts, the Yeomanry in Great Britain were 
raised and served down to 1901 (e). 


(o) 41 Geo. Ill (U.K.), c. 6 ; 42 Geo. Ill, c. 109 ; 43 Geo. Ill, cc. 2, 33. 

.16) 49 Geo. Ill, c. 120. _ 

■ S6e 18 Geo. Ill, o, 59 ; 19 Geo, m, c. 76 ; 34 Geo. IH, c. 16. 


(d) 18 Geo. Ill, c. 59; 35 Geo. HI, c. 83, e. 10. 

(e) 34 Geo. Ill, c. 31 ; 38 Geo. HI. cc. 27, 61. ^ 

if) 42 Geo. Ill, 0 66, amended by 43 Geo. Ill, c. 121 ; 44 Geo. Ill, c. 18. 

(a) Stanhope's Life of Pitt, iv. 77, ch. xxxvi ; Clode, Mil. Forces, i, 313, 314. 

(A) See above, para, 101. As to the relation of these volunteers to the other forces, 
eee Olode, Mil. ^rces, 1. 312. 

(i) 44 Geo. Ill, o. 54, amended by 46 Geo. in, cc. 12-5, 140 ; 56 Geo. Ill, o. 39 ; 57 
Geo. Ill, cc. 41, 44 ; 7 Geo. IT, c. 68 ; 51 & 62 Viet., c. 31, s. 2. The Act of 1804 was 
repealed as to volunteers In Great Britain by the Volunteer Act of 1863. 
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niSTORT OF THE FORCES. 


Gh.rc. 

Position of 
vcomanry 
up to 


Present 
]>o-itinii of 
yeoinaurj'. 


112a. Before the Act of 1901, mentioned in the next pfiragraph, 
came into operation, the Feonianry of Great Britain were in fact 
volunteer cavalry, and consisted of corps whose services had been 
offered to and accepted by the Sovereign, whether under the law 
existing before tlie Act of 1804 (a), or subsequently under tho 
powers conferred by that Act. 

The number of the Yeomanry was unlimited and enlistment 
voluntary. They did not rank as effective unless trained for a 
certain number of days in each year. Originally, under the Act of 
1804, they were liable in ca.se of invasion, or the appearance of any 
enemy in force on the coast of Great. Britain to assemble for mili- 
txry service in any part of Great Britain ; but under the National 
Defence Act, 1888 (o), they were made liable to be called out for 
actual military service in any part of Great Britain w’henever an 
order embodying the jSIilitia was in force, and the existing 
machinery for embndyingand disembodying the Militia was applied 
to the Yeomanry. Tliey were also able, under certain circumstances,, 
to assemble voluntarily for improvement in military exercise, or , 
to act for the suppression of riots (c). Under an Act of 1884 (cf), 
orders and regulations could be made as to the pay and pensions of 
the Yeomanry. Unlike the Volunteers, the Yeomanry were, even 
before 1901, subject to military law when being ti'aiaed or exercised ; 
alone. 

The Act of 1804 did not apply to Ireland, but provision was 
made for llie formation of a Yeomanry Corps in that country by an 
Act of 1802 (c). Tbis act differed from the English Act in pro- 
viding for a Yeomanry on a different footing to the Yeomanry of 
Great Britain, and consisting of troops voluntarily enrolled for the 
protection of property and the preservation of peace in their locality^ 
and not liable to be called out compulsorily. 

The position of the Yeomanry under the old system, as regards, 
subjection to militaiy’law, was as follows ; If a corps of Yeomanry’ 
u as called out on actual military service, or was being trained ov 
exercised, whether it had been called out or assembled voluntarily,, 
and whether it was serving alone or with any portion of the regular 
forces or of the IkJilitia when subject to militaiy law, every member 
of tliat corps was subject to military law. Individual membei-s of 
a corps of Yeomanry were also subject to military law when they 
were attached to or acting with any regular forces, or when they ' 
were seiving in aid of the civil power (/). 

The Act of 1804 has not been repealed, and, subject to the provisions 
of the Act now to be mentioned, still applies to the Yeomanry. 

112b. But now, under an Act of 1901 (g), the previous character 
of the Yeomanry as a body of volunteer cavalry has been radically 
changed, and the position of members of the Yeomanry has been in 
the main assimilated to that of members of the general Militia. 
The Act of 1901 applies only to members of the Yeomanry receiving 
commissions or enlisting after the 16th August, 1 901 ; and in order 
to quiet cei tain doubts which had arisen, an Act of the following 
^■ear, expressly apjjlied to the Yeomanrj' sections three and four of 
the Militia Act, 1882, relating to maintenance and governmentj[A^. , 
Tlic.se two Acts apjily to Ii*elaud equally w'ith the rest of the~Unitetr , 


(n) 41 Geo. in, c. .'ll. a. 3. - - — 

Act conlolnedii saving for csistingjcoineii. 
^1 V- 9 ® *• !!2, 23 A 4ti ; 6e Geo. HI, c. 39. 

(d) 4 1 A 48 ^ iet. c. a. 2. 
ie) 42 Geo. Ill, c. US. 

J (0 : n Oeo. HI, c. 51, as. 22, 23. 

(v) 1 17(lw. \ If, c, 1 1 ; see p. UTiS below. 

(A) 2 E(Uv. VII, c. 35 ; sec p, 653 below. 
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HISTORr OF THE FORCES. 


Ch. IX. 


Billeting 
first nutlio- 
rised bj' 
Fnrl lament 
in Mutlnj- 
Act, 16S!>. 


prevalence of the practice of billetinfj in the reigns of diaries II 
and James II arose from the necessity of providing quarters for 
the troops they maintained in time of peace ; and the complaints 
of the illegality of the practice were intensified by those troops being 
maintained without the consent of Pai'liament. 

110 . WHien a standing army was, as before mentioned, authorised 
by Parliament after the Eevolution, it became necessary to make 
legal provision for the accommodation of the army, as the barrack 
accommodation was iusufiicieut, and accordingly, in the year 1689',' 
the second Mutiny Act (a) authorised billeting. That Ac^ while 
affirming the illegality of billeting, as declared by the Petition of 
Eight and the Act of Charles II, recited that there was “ occasion 
for the marching of many regiments, tixiops, and companies in 
several parts of this kingdom towards the sea*coasts and otherwise,” 
and empowered the constables and other chief officers and 
magistrates of cities, boroughs, towns, and villages, and other 
places, and no others, to quarter and billet officers and soldiers in 
“ inns, livery stables, alehouses, victualling houses, and all houses 
selling brandy, strong waters, cyder, or methegliu, by retaile, to 
be dranke in their houses, and noe other, and in noe private houses 
whatsoever.” 


Billeting 120. The powev thus conferred was subsequently re-enacted in 
under Amiy every Mutiny Act, until it was embodied in Part III of the Army 
“ ’ Discipline and Eegulation Act, 1879, now replaced by Part III 
of the Army Act. As the Army Act is onty in operation by 
virtue of an Act passed annually, billeting continues illegal except 
to the extent expressly allowed by the Army Act, and so long only 
as that Act is kept in opeitition ( 6 ). The Annual Army Act also 
specifies the prices to be paid for billeting. 

Billeting 121> The recital above quoted indicated that billeting was to btT^ 
^'cecit so troops on the march, and the doubt which hence aruse as 

far as ^0 the power to billet the guards in Westminster led to the inser- 
expressiy tion in the Mutiny Act of 1707 of a special enactment, .authorising 
authorised, ^,3 go billeted. This enactment was annually re-enacted 

until 1879 (c). In other parts of the country, however, troops were 
frequently billeted after they had arrived at their' destinatiou, under 
colour of a presumption that they were still on the march, and that 
the route authorising them to be billeted was still in force. 

Bijiethig in 122. Since the time when billeting was first authorised bj*^ the 
houses^ Mutiny Act, no alteration in princijne, and but little in detail. 
Illegal. been made in the law as regards England. That law has never 

allowed billeting in prirTite houses, though before the Eevolution 
both Charles II aud James II issued orders for such billeting (rf). 

• In Scotland and Ireland, on the other hand, such billetiirg was 

allowed until quite recently; indeed, it was only abolished in 
Irelaird in the year 1879. 

Bilivtiiig 111 123. As regards Scotland, billeting was r^ulated by a number 

Scoii.'iiici. of passed before the Union with Eiigland, which, while 

prohibiting free quartering, contained no definition of the houses 
liable to billets, so that private houses were not exempt. At the 
time of the Union, in 1708, the Mutiny’ Act was extended-tu- 
Scotland, and a provision was inserted (c)allowiug officei-s and soldiei-s 


1 \Yill. A. Mur. buss. 2, c. 

{t} The Acts prohibiting billeting were suspended in express terms by the Mutiny 

Amr Act. 

(rf) CIcvile, Mil. Forces, i. .17, 01, 61, nnd App. xil. 

(t) 7 Alin. e. 4, 22. 
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Billeti'iig. 

to be quai'tered in such and the like places and houses as they might Ch. IX. 
have been qnartered in by the laws in force at the time of the — 
Union. 

This provision was annually re*enacted until 1857, when the pro- 
visions as to billeting in Scotland were assimilated to those in 
England (a), 

1S4. As regards Ireland, billeting was regulated by Acts passed Billeting in 
before the Union with Great Britain, which allowed billeting in l*^*®****- 
public houses (described in much the same terms as in England), 
and “where there shall not be found suflScient room in such houses, 
then in sucli manner as has heretofore been customary.” After the 
Union the law remained the same, the jjrovisions of the Irish Acts 
being at first continued by, and afterwards re-enacted in, the Mutiny 
Act until the year 1879, when the words allowing billeting in 
private houses were omitted from the Army Discipline and Eegu- 
lation Act, and billeting was placed on the same footing through- 
out the United Kingdom {b). 

126. Although billeting was oppressive and generally unpopular Necessity of 
as well as detrimental to the soldier (c), yet down to the end of 

the eighteenth century the opponents of a standing army objected to rack acooin- 
the building of barracks on the ground that it facilitated the main- modation 
tenance of the army to the danger of the constitution and to the 
oppression of* the people (d), and so long as these objections pre- 
vailed, billeting was a necessity. In 1792, however, steps were 
taken for providing sufficient accommodation for the troops (e), 
and during the nineteenth century barracks were gradually built, so 
that billeting is now hardly ever resorted to for the regular forces, 
except when actually moving, and the introduction of railways 
has greatly diminished its necessity even on those occasions. 

128. A check has always existed on the arbitrary exercise of Checks on 
the power of billeting, the power having been entrusted to civil 
authorities, namely, the constable in the first instance, or in his ^ 
default the justices; and these authorities have been held liable to 
pay damages to persons on whom they billet soldiers improperly (/). 

127. Moreover, it has always been assumed that troops can only Houtes, 
be moved by authority of a route signed on behalf of the Crown (ff). 

A route is an order of the Crown directing some military authority ing. 
to move troops as considered necessary and requiring the civil 
authorities to assist in providing quarters and impressing carriages, 

Tbese routes have always been signed by some civil officer, and it has ■ 
been the practice, which has now received statutoiy authority (A), 


(ft) 20 Viet. c. 13. 

(i) Mr. W. L. Selfe, of Lincoln's Inn mow Judge Belfe), furnished details of the 
several changes in the hilleting W, the most important of which, as regards England, 
will be found in the Mutiny Acts for 1701, 1702, 1707, 1712, 1715, 1757, 1763, 1809, 
1826, 1829, 1858. See also Parker v. Flint, 12 Mod, Bep„ 255 (S, 0, sub nomine Park- 
hurk V. Foster), 1 Lord Baymond, 479, 

As regards Scotland, billeting was regulated by Acts passed in 1645, 1646, 1647, 
1649, 1678, 1689 (Claim of Rightl, 1693, c. 2, 1698, c, 9, 1718, 1844, and 1857, 

As regards Ireland, billeting was regulated by Acts passed in 1707, 1717, 1779, 
1782, 1801, 1M3, and 1829, , 

(c) See many details as to the difficulties which arose as to billeting in Clode, Mil. 
Forces, i. chap. xi. 

(rf) Clode, Mil. Forces, i. 221, 242. . , ^ . 

(e) Under a barrack establishment set up by the military autbonties i the duties 
were, however, in a few years transferred to the Board of Ordnance, Clode, Mil. 
Forces, i. chap, xii, 

(f) This was decided in 1697, in the case of Parker v. Flmt : note (6) supra. 

(c) Clode, Mil. Forces, i, 219. It does not quite appear whether the inability to 
move troops without a route was in consequence of the necessity of obtaining by 
means of the route carriages and billets, or of the route being a necessary authority 
for military reasons. 

(ft) Array Act, s, 103. 

(M.L.) M 2 
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Oh. IX. for constables and justices to billet only on the production of such 
— routes. Formerly the routes vere signed from time to time, as 
they -vrere wanted, by the Secretary at War, but in 1857 (soon after 
the creation of the office of Secretary of State for War) they were 
signed by the Secretary of State in blank, and issued to the 
military authorities to be used as required (a). The present practice 
is to have printed copies of the various roirtes (general, district, 
regimental, or deserter) signed in blank in lithograph by the Secre- 
* tary of State in the name of the King. The details of the movement 
of troops are filled in by the military authority issuing the route, 
which IS signed by an officer authorised to do so, if a general 
route, on behalf of the Quartermaster-General, and if a district 
route, on behalf of the general officer commanding. 

Diiieting 12®* Ever since 1757 the Militia Acts have authorised the 
the miiitfa. militia when out for training, and when embodied, to be billeted, 
and this has been done without a route under an order from the 
lieutenant of the county, and since 1871 from the commanding 
officer (6). 


Impressment of Carriages. 

Prerogntive 120. Until the Restoration, carriages and horses could be obtained 
right of pur- ^jjg movement of the tooops under the Sovereigft’s prerogative 
V yanc . purveyance. This prerogative was abolished in 1660 (c) in con- 
sequence of the great oppression caused by it, but in 1662 a power 
was given temporarily to impress carriages and horses for the use of 
tbe navj’ and the ordnance (d). 

Impress- 130. The army in general was omitted, perhaps on purpose, 
from this Act, but iu 1692 a section was added to the Mutiny 
Art. ** -A-ct (c) authorising justices when required by an order from the 
Crown to direct the constables to provide carriages for the use of 
the army when on the march within the kingdom, and specifj'ing 
the maximum distance to be travelled, and the price to be paid. 
This section was intended to provide for the impressment of 
caniages to convey arms and baggage only (/), and contained re- 
strictions similar to those now in force prohibiting soldiers (other 
than sick or wounded) from riding in the carriages, and forbidding 
the impressment of saddle horses. In 1799 a section was added (g) 
enabling tlie Cro^vn in case of emergency to require the justices 
* to provide carriages, saddle horse.s, and vessels for the conveyance 
of persons as well as baggage. The two sections were annually re- 
peated in the Mutiny Act, with no alteration in principle, and very 
little in detail, down to the year 1879, when they were embodied 
in Part III of the Army Discipline and Regulation Act, which 
has been replaced by the Army Act. 


(а) Clodc, M!I. Forces, I. 219. 

(б) Clodc, Mil. Forces, i. 42, nnd the various Militia Acts. The enactment now in 
force is B. 18’ of the Army Act, which applies to yconmnt^' and volunteers as well I 
as to militia. 

(e) By 12 Cha. II. c. 24. a. 11. 

(d) 14 Cha. II, c. 20, svliicli recited the repeal of the right of purveyance by 12 Clia._ 
Il,c. 21. The Act expired but was resh'e<l for seven vears by 1 Ja. 11, c. 11. was 
again Continued by 4 Will A Mar. c. 24, and again by ll‘Will, III, c. 13, but notsuh- 
sequciitly, and was repealed by the St.xtnte Lasv Revision Act, 1863. The requisition 
was to be made by warrant from the Lord High Admiral or two Commissioners of 
the ?in\y or from the Master or Lieutenant of the Ordnance, directed to two jus- 
tices of the peace. The maximum distance to be travelled and tlie rate of 
remunemtloii were fixetl by the Act. 

(«) 4 Will. A Mar. c. 13. s, 27. 

( f) Sue 7 Ann. c. 4, s. 3.i. 

{fjl .30 Geo, III. c. 10, s. 4<i. 
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Impressment of Carnages. 

181. Impi'essinent of cannages in Scotland was long regulated Oh, IX, 
by Acts passed before the Union with England, whiclt, after that 
evenly were annually kept in force by a provision in the Mutiny and ire- 
. Act till 1857, when the provisions applying to England were ex- laud, 
tended to Scotland (ct). In Ireland also impressment of cairiages 
was regulated until 1813 by Acta passed before the Union, and kept 
in force after that event by a provision* in the Mutiny Act. In 
that year (&) the provisions of the Irish Acts were transferred into 
the Mutiny Act, and consolidated as far as possible with the pro- 
visions applicable to England, but many differences in detail 
remained, some of which are still to be found in the third schedule 
to the Army Act (c). 

132. The power of impressment, like that of billeting, is exercised Orders 
only by the civil authority, that is to say, the justices and con- iSiwess-”* 
stables. In the case of impressment for ordinary purposes these ment. 
authorities could at first act only under an order from the Crown, 

which necessarily was eountersimed by the Secretary at War or 
some Minister ; but after 1708 oiders were allowed to be signed 
by the General of the Forces, while they might also be signed 
by the Master-General or Lieutenant-General of the Ordnance from 
1720 (e) to 1855, when the Board of Ordnance was abolished : and 
since 1807 {if) they have been allowed to be signed by any person 
duly authorised in that behalf. In practice, however, the power 
of impressment has been exercised only in pureuance of a route 
signed as in the case of a route authorising billeting; and this 
practice has now received statutory sanction in the Army Act 
(s, 112). Impressment in case of emergency was authorised by the 
Mutiny Act only on an order signified by the Secretary at War, or 
after the transfer of his duties, by the Secretaiy of State for War, 
or in Ireland by the Chief Seci’etary or Under Secretary, or the first 
clerk in the Military Department, and the law in tliis respect remains 
unchanged (gr), with the exception that such orders can no longer 
be signified in Ireland by any other official than the Chief or 
Under Secretary. The Act imposes penalties for disobedience 
to a requisition, but does not authorise the seizure of the carriages, 

■&c., unless an o^erfor the embodiment of the militia is in force j in 
which case, the requisition may extend to purchase as well as hire, 
and a person refusing or neglecting to furnish carriages, &c., as 
ordered, is liable to have them seized (s. 115 (7) (8) ). If, in any 
other case, they were seized, the owner would have a remedy by 
action for damages, 

133. The Militia Acts have made provision for the impressment impress- 
of carriages for the militia since 1757, when embodied, and since 

1786, when in training. At pz’esent the force when embodied, or the militia. 


(n) 20Tict. c. 13. 

(6) 63 Geo, III. c. 17. 

<c) Mr. W, L. Selfe furnished the following references to the principal 
changes in the law ns to impressment of carriages 
1. As regards England 7 Ann, c. 4, s. 37 : 39 Geo. Ill, c. 20, s, 46 ; 39 £ 40 Geo. 
Ill, e. 27, s. 45; 66 Geo. Ill, o. 10, s. 73 ; 10 Geo. IV, c. 6. 

■ -2. As regards Scotland. Impressment was regulated before the Union by an Act of 
of the Parliament of Scotland, 1693, c. 11. For subsequent changes see 68 Geo.-III, 
c. 11, s. 87 ; 10 Geo. IV, c. 6 ; 20 Viet, c. 13. ' 

3. As regards Ireland, see Acts of Parliament of Ireland, 6 Ann c. 14 ; 3 Geo. II» 
c. 10 ; 15 Geo. II, c. 6; 7 Geo. HI, c. 14; 19 £ 20 Geo. Ill, c. 16^21 £ 22 Geo 
43 ; and 41 Geo. IH (U.K.), c. 11, s. 65 ; 53 Geo. Ill, c. 17 ; 7 Geo. IV 


III, c. 

10, s. 83. 
id) 7 Ann. c. 4. 

(c) 6 Geo. I, c. 3. 

(jr) 47 Geo. Ill, sess. 1, c. 32. 
{g) Ar>ny Ant, s. 11.^. 
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Cb.iy. out tov training, is subject to military law, and therefore with 
regard to impressment of carriages is in tlie same position as the 

regular army (a). , 

Exemptions 134 . The subject of exemption from tolls is nearly connected with 
from lulls. impressment of carriages. The exemption of carriages 

and vessels employed under requisitions of emergency^ was intro- 
duced in 1799 (6), when impressment under such i-equisitions was 
firat allowed. The general exemptions nowconfeiTed by s, 143 of 
the Army Act were introduced into the Mntiii}’ Act in 1803 (c), 
and 1807 (c?). The clause as to payment of femes in Scotland 
dates from 1 731 (e). Exemptions from turnpike tolls in England 
are also coiifen-ed by the General Turnpike Act of 1822 (/), and 
by vai'ious local Acts. The provisions were extended to the Army 
Reserve in 186“ (g). 


Convegaiice of Troops hy Railway. 

Conveyance 136. Shortly after the introduction of railways, provision was 
raiixwv*^ made with respect to the convej’ance of troops by railroad. Tlie 
™ provision was made in 1842 (A) and required the directors of a 

railway compaii}’’ to permit, on the production of a route signed by 
the proper authorities, the conveyance of officers and soldiers of the 
nimy, marines, and militia, until their baggage, stores, arms, and 
ammunition, at the usual hours of staiiiing, at such prices, or on 
such conditions as might be contracted for between the Secretary 
at War and the railway company. Tliis enactm ent was strengthened 
in 1844 (0, wlien the companies were required to provide convey- 
ance at fares not exceeding those mentioned in the Act, and a 
maximum of fares was also prescribed for the conveyance of public 
baggage, stores, ammunition (with an exception for gunpowder and 
explosives), and necessai'ies. Tliese provisions were extended to the 
Ai’my Eeseiwe in 1867 (gr), and were I’e-enacted in 1883 (A) as regai*ds 
the regular, reseiwe, and auxiliary forces as weU as for naval 
forces. Tlie Act of 1883 reduces the maximum fares and requires 
the provision of such description of carriages as are specified 
in the route, but provides that if tile company loses the 
benefit conferred by the other provisions of the Act with respect 
to the exemption from passenger duty, they are to convey the 
forces and baggage on the same terms as if the Act had not 
])assed. 

Power to 136.^ In 1871 it was enacted that when Her Majestj^ by Order in 
B?oifof*rail- Council declared that an emergency had arisen in which it was 
ways In expedient for the public seiwice that the Government should have 
^erecncy, the railroads in the United Kingdom, or any of them, 

the Secretary of State might empower any person to take possession 
of any railroad, and of the plant belonging thereto, and use the 


t«) 30 Geo. II, c. 2 . 1 ; 26 Geo. Ill, c. 107. Tlie enactment now in force is s. 181 of 
the Army Act, whicli applie-. to yeonmnrv and volunteers, ns ucll as to militia. 

3!» Geo. Ill, c. 20. s. J6. 

(eh43 Oco. Ill, c. 20, s 55 

4i^po. Ill, sess. I, r. 32, s. 60. 

S Gee I. c. G 

Cfi ffGeo. IV, c. 12 i\ 8 . .12. 

re-«naeted by 4.'i A 46 VIct. c. 4*!, s. 2.3. 

{^) .> A r. \ ict. c .T. 1 . s. 2 i>. 
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same for Her Majesty’s service in such manner as the Secretary of Oh. IX. 
State might direct. Full compensation must be paid to the persons — 
whose railroad is taken possession of (a). The Secretary of State 
is, by the National Defence Act, 1888, authorised to claim 
precedence for traffic for military purposes over all railways whilst 
an order for the embodiment of the militia is in force (b). This 
Act, as well as the Act of 1871, extends also to tramways. 
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CHAPTER X. 


ENLISTIilENT. 

Object of 1. A summary of the history of enlistment down to the year 1870 
chapter. jjj^g given in Chapter IX : it is proposed in this chapter to 

sketch the system in operation under existing Acts, and under the 
Recruiting Regulations, which give general inst.mctions as to the 
appointment and duties of recruiting agents, the qualification of 
recruits, the mode of recruiting, and other matters. 

Term of 2. The provisions of the Arm}’’ Enlistment Act, 1870, are re- 
enacted with slight modifications in the Army Act, so that the 
en I men Qjjy need he noticed. A recruit is not to engage for more . 

than 12 years, and may engage to serve the whole time with the 
colours, or part of the time with the colours and part in the Array 
Reserve (a). Enlistment for a term less than 12 years would, how- 
ever, be legal, and any part of such term might be for service in 
the reserve (b). •* 

Changeof 3. A Secretary of State, however, may allow a soldier, if he 
of”enice! wishes, to go into the reserve at once, or to extend his anny service 
(i.c., seiwice with the colours) for any time up to the whole term 
of his original enlistment, or to extend the term of his original 
enlistment up to 12 yeaw or any shorter period (6). I 

lle-engape- 4. The old term of 21 years is still retained j as, subject to any 
ment. regulations made by the Secretary of State, a soldier whilst serving 
•with the colours may, after the expiration of 9 years from the date 
of his original enlistment, with the approA’al of the competent 
military authority (c), re-engage to serve for such a further period 
of army service as will make up a total of 21 years’ continuous 
service (d). 

Con- 5 . Subject also to such regulations, a soldier who so re-engages 

eervioeiifter *^be end of the 21 yeiu-s, with the approval of the competent 

ai years. military authority, continue to serve, with a right to his discharge 
3 mouths after he claims it (e). 

neguiatiMs 6. Eflicient soldiers, of good character, if fit for service at home 
Mon*! abroad are allowed under certain conditions to extend their 

(rngement, service so as to complete 'with the colours, either 7 (or, in the case 
of men of the Royal Garrison Artillery 8 and of other Artilleiy 6) 
\ears or 12 years with the coloui’s ; the extension must be approved 
by the commanding oflficer (/). 

The present regulations, however, restrict the re-engagement and. 
continuance of sendee, as private soldiers cannot re-engage heforel 
<-omp]etion of 11 yeai's’ service, and then only if thoroughly efficient— 
to the satisfaction of the officer commanding and are only allowed 

(а) Under the llescrre Forces Act, 1882. 

(б) Amiy Act, ss. 78-78. 

(e) For definition of the competent mllllaiy authority, see Amiv Act. ss 101 f IV 
190 (32), and Rule 123 ; sec also E.B.. para. 264. 

(cl) Army Act, s. 81. As to the conditions under which approval Is autliorlsed 
to be given, see K.R., paras. 261 to 269. . 

(e) Army Act, s. 85. 1 

(HK.n., para. 262. 


/ \ 
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in special cases, with the approval of the officer commanding, 'to Ch. X, 
continue their service beyond 21 years (a). — 

7. Under the same regulations, noncommissioned officei’s, if fit for Regulations 
service at home and abroad, are allowed, under certain conditions, commla”' 
and with the approval of llie commanding officer, to extend their 

army service, so as to complete either 6, 7, 8, or 12 years with the 
colours. Warrant officers and staff-sei-geants and sergeants, after 
completing 9 years' service, and schoolmastera, after completing 
1 1 years' seiwice, have the right to re-engage, subject only to the 
veto of the General Officer Coromauding-in-Cluef. Other non- 
commissioned officers are in the same position as regards re-engage- 
ment as private soldiers. 

Non-commissioned officers may, with the approval of the com- 
manding officer (who before approving must, with a few exceptions, 
obtain the consent of some superior authority), continue their service 
after 21 years, but have not the right to do so (&). 

8. A soldier is liable to be detained in service for 12 months 
beyond the time at which he would otherwise be transferred to the certain oir- 
reserve, or discharged, if a state of war exists, or if he is beyond the 

seas, or if the reserves are called out. A soldier who would otherwise soldier after 
be discharged may also agree with the competent military authority, expiration 
while a state of war exists, to continue as a soldier during the war, “ “™* 

or until the end of 3 months after he claims his discharge (c). 

The power of the Crown to discharge a soldier ii^ noticed below. 

In case of imminent national danger or great emergency, when the 
reseiwes can be called out for permanent sendee by the King’s 
proclamation, a like proclamation can require men who womd 
otlierwise be transferred to the resei’ve to continue in army service : 
these men are tlien in the same position ns if they had been ti'ans- 
ferred to the reserve and called out on permanent service (d). 

9. The Acts of 1847 and 1867 and 1870 adopted, in reckoning Forfeiture 
the yeai’s of a soldier’s service, the principle of omitting those 
periods during which he had not given the service which he had former 
agreed upon enlistment to give, e.g., by having lieen in prison, or Acts, 

by reason of desertion, or absence without leave. After 1870, the 
effect of applying this principle to men liable under their enlistment 
to enter the reserve, was to protract the time before a soldiei'’s 
entry into the reserve, but not the term of his liability to service 
in the reserve. It kept with the colours inferior men whose places 
might otherwise have been filled by good recruits. 

10. The Army Act, therefore, abandons this principle, and does Provisions 
not, because a man is a bad soldier and constantly under sentence, ^ct 
require him to serve longer, biit allows him to be discharged or forfeiture of 
sent into the reserve at the usual time. On the other hand, it pro- 

vides that a soldier guilty of desertion or fraudulent enlistment 
shall forfeit,' not only the time of his absence, but all his service 
prior to his conviction, and be liable to seive as if he had been 
attested at the date of his conviction, or of the order dispensing 
with his trial in the case of confession ; the term of any imprison- 
|ment or detention to which he is sentenced will reckon as part of 
‘ his service after that date. The Secretary of State, however, has 
power to restore all or any part of the service forfeited- (c). 


(а) E.S., paras. 262, 264, and 270-272. 

(б) See Army Act, b. B6 ■, K.R., paras. 262, 264, 270, 272, to which reference 
St be made for details. 

■ » Army Act, sa. 87, 88, also a. 77- 

(tt, Vrmy Act, s. 88. See Reserve Forces Act, 1882, as. 12, 14. 

I (€) Army Act, as. 73, 79. See further as to rcatoration of Service, K.R , para, 273. 
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11. This forfeiture, coupled with the provision as to the liability 
of a soldier convicted of the above offences to general service, will 
enable a man who has committed them to be sent to serve abroad, 
or in some other sphere where, by reason of greater activity or 
otherwise, he will be removed from the class of temiJtation under 
which he may have committed the offence. For, however serious 
the above offences are in a militaiy sense, they are often committed, 
not from any want of moi-al character or any reluctance to sem'e, but J- 
from some discontent, or from association witb bad companions, or 
from some sudden or special temptation inducing tbe man to absent 
himself. 

12. A man may, since 1870, under the Eecmiting Kegulations, be I 
engaged for service in any particnlai* corps, but otheiwise lie is 
enlisted for general service or general service (infantry), or general 
sendee (cavalry), and, if enlisted for general sendee, or general 
service (infantry), or general sendee (cavalry), he is, under the 
present law, to be appointed, as soon as practicable, to some corps, 
or some corps of those arms of the service, but maj' be trans- 
fen-ed, within three months of his attestation, to anj' other corps of 
the same arm or branch of the sendee (a). 

13. The power to transfer used formerly to be exercised in such a 
manner as to make it oppressive and much dreaded by tbe soldier. 
Tie ilutmy Act ia 1T&5 expressly authorised coiiids-martiai to 
sentence deserters* to be transfen'ed for service in foreign parts ; 
but subsequently transfer, except by consent or as a pimisbment, 
was abandoned. 

14. At present, when once a soldier is appointed to a corps for 
which he enlisted (or, if he enlisted for general service, has seiwed 
for three months in a corps to which he has been appointed), he may 
make it his home so long as he senses with the coloura, provided he 
conducts himself fairly well, and is qualified ,to sen'e in the place in 
which his corps is ordered to serve. He may be transferred, however, 
to another corps with his own consent, or compulsorily. The com- 
pulsory transfer may be either — (1) for the purpose of retaining 
him in a place when his corps removes ; or (2) as a punishment. 

16. It may happen that a man who is appointed to the cavalry 
may, with advantage, be transferred to the infantry, if he is unable 
to leain to I'ide ; while a man may he transferred to another coips 
for the purpose of sendng with a brother. These cases would be 
with his consent. 
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16. When a soldier has been invalided from abroad, or his 
battalion is ordered abroad, and he is unfit to serve abroad, or will, 
within two years, go into the reserve, or be discharged, he can, if he 
does not go into the reserve at once, be transferrad compulsoril 3 ^ to 
a corps of the same branch of the sendee in the United Kingdom 
or to the reserve. Similarly', when a regiment or battalion abroad 
is ordered home or to another station, a soldier w'ho has (in addiiion 
to Ilia reserve service) two y'eai's’ anny' sen'ice to run under his 
original enli.stment, may*, for the purpose of sei*ving abroad the 
residue of his ai-rny' service, be transferred compulsoi-ily to another 
corps of the same oranclu 

17. A soldier who has been guilty' of desertion or fraudulent 
eulistmciit, or has been sentenced by a court-martial to not less than 
tlirae montlib’ detention, may' have his punishment whollv or 
partly commuted into a liability to general sei viee, and be may'then 
be transferred from time to time to any' covps. This power may 
well he exerci.sed in cases where a .soldier gets info trouble in the 


I 


(a) Amy Act, s. P:i (i). 
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United Kingdom and there is a prospect of his being converted 03^* 
into a good soldier by being sent abroad (a), k soldier committed — 
as a deserter by a civil magistrate in any part of His Majesty’s 
dominions maybe transferred compulsoiily to a corps near the place 
where he is committed, or to any otlier corps if the competent 
militaiy authority direct, but this power need not often be exer- 
cised (&). 

18. The enlistment of the soldier is a species of contract between CcHditions 
the Sovereign and the soldier, and under the ordinary principles 

of law cannot be altered without the consent of both parties. The v-ined 
result is that the conditions laid down in the Act under which a 
man was enlisted, cannot be varied without his consent. A soldiei-, soWieir. 
however, who has enlisted under one Act, and re-engaged under ^.*33 
another, has thereby consented to place himself under the Act under & 34 ‘ 
which he re-engaged. So also has a soldier who has given notice Vict., c. 67. 
to continue his service, though until the passing of the Array Act 
he had been assumed to remain under the Act to which he was 
subject at the time when he gave the notice (c). 

19. The above principle was recognised in 1879, as the Army 
Discipline and Eegulation (Commencement) Act of that year pro- Aot™^ 
vided that the Army Discipline and Regulation Act, 1879, should soldiers en- 
not afiFect the position of a soldier, without his consent, as i*egards 

the tenn of his service, or his liability to forfeit his service or to be 
tmnsferred to another corps. 

20. The liability to general seiwice on conviction for desertion 

or fraudulent enlistment was extended to old soldiers, because it tionTon 
is a mitigation of punishment for an offence ; but the power to transfer apjiiiication 
sol fliers raven by sub-sections (4) and (6) of section 83 did not apply ^ 
to any sddierwho enlisted between the 19th of June, 1867, andf the 
9th of August, 1870, if he had not re-engaged. A soldier who 
re-engaged after the commencement of the Army Discipline and 
Regixlation Act, 1879, became, on the principles before mentioned, 
subject to the whole of Part II of the Army Act; and a soldier wdio 
extended his aimy service, or who gave notice to continue his 
service after the commencement of the Arm}’’ Act, is also deemed 
to have consented to the application to him of thewdiole of Part II 
of that Act. 

21. Since 1694 {d) a soldier has been required to be attested 
before some civil authority as a mode of protecting him against being authority' 
entrapped, without understanding the nature of it, into a contract, 
which, even though not a contract for life, is one of a ver^ serious ^ 
nature. Attestation was also adopted as a protection from impress- 
ment (e). The practice which exists in many parts of the country 

of concluding a bargain by giving some earnest of it, was adopted 
in the case of enlistment by the giving of the shilling, and 
formerly the acceptance of the shilling rendered the man for some 
purjjoses a soldier (/). 


(< 1 ^ See above, para. 11. 

*— (A) As to transfer generally, see Array Act, s, 83, Z.11., paras. 323-331 ; and 
its to competent militaiy' authorit 3 '. Army' Act, s. 101 (1). and Rule 12$. 

(c) The effect of these provisions is to bring all soldiers now serving under tlie 
Act of 1881, ns tmy soldier enlisted under a previous Act and now serving must 
have either re-engnged or continued his sendee under the Act of 1881. 

(rf) B & 6 Will. As Mar., c. 15, s. 2, quoted in Clode, Mil. Forces, ii. p. 7. 

(e) The Secretaiy at War used to discharge soldiers improperly enlisted. See 
Clode, Mil. Forces, ii. p. 8. The King's Bench discharged soldiers improperly ln>- 
pressed, Ii v. Kesael, Burrow's Rep. 637. See Clode, Mil. Forces, ii. p. 5S7. 

(/) The acceptance of the slillllng was treated ns an agreement by the man In 
enlist, and either to complete his enlistment by attestation before n justice, or. 
in default, to paj* sniait monej’. which latterly amounted to 20». Enactments 
were made forgiving him notice of what he was about to agree to, and foi llie lapse 
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Ch. X. 22. Under the Army Act, the acceptance of the shilling has _uo 
— such effect. A man offering to enlist receives a notice informing 
^rtvJsions Jjjjjj (jf general conditions of service in the army, and of the 
requirements of attestation, and directing his appearance before a 
attestation, justice (a). If he fails to appear he has merely broken his bargain ; 

he cannot be arrested as a criminal ; and on appearing before the 
justice he may object to enlist, and if so cannot be required to pay 
any smart money. If he appears before the justice and takes the 
oatli, he becomes an attested soldier, but he will still be able to 
procure his discharge within three months by paying a sum ^Yhich 
is not to exceed, and is at present fixed at, ten pounds. The attesta- 
tion consists in appearing before the justice, answering certain 
questions, which are recorded, and making and signing a declara- 
tion as to the truth of tho.se answers, and taking the oath^ of 
allegiance (6). Thereupon he becomes for all purposes a soldier, 
and any invalidity' in the attestation can only be taken advantage 
of within three months afterwards. Any immaterial error in the 
attesttatioii paper can be amended at any subsequent time by a 
justice (c). Tlie disqualification of an o£Scer while subject to 
military law (except a militia ofiicer when not embodied) to act as 
a justice for the purpose of attesting recruits for the regular forces, 
was removed in 1883 ; and officers are now empowered so to act, if 
authorised by the regulations of a Secretary of State. The persons 
who in India, the colonies, and foreign countries have authority to 
attest recruits, are enumerated in s, 94 of the Aimy Act. 

Evidence of 23. The attestation paper is signed in duplicate, so that the 
attestation, original may be kept at home and the duplicate follow the man 
wherever serving (d). This practice renders less important the pro- 
visions of the Army Act (a. 163) for piuof of enlistment bj' a 
certified copy of the attestation paper, which prevent a prosecution 
for desertion abroad failing by reason of the attestation paper being 
at home. Tlie same section makes an attestation paper evidence of 
the soldier having given the answers set out in it, a provision 
useful in case of a prosecution for making a false answer; in wliicli 
case an attestation paper alone, and not a copy, is evidence. 

Acceptnice 24. Notwithstanding the provisions for protecting pei-sons from 
rendm a ^fcing entrapped into being soldiers, it has always been the law that 

Roidier sub- a man in pay as a soldier is subject to military law', though not 

jertto ^ attested. This law* is still maintained, because if a man chooses to 

law.^tiwiigh *^tid take pay as a soldier, be must be considered to have 
not accepted the conditions under which he is paid and treated as a 

attestwi, soldier, and therefore to be subject to military law. Even an alien 

w’ho enlists by making a false answer would apparently come under 
the same rule. The Act, how'ever, provides that a man in such a 
position may claim his discharge at any time, and the commanding 
officer .is to forward the claim to the competent militaiy authoi ity 
for submission to the Secretary of State ; but the man, until dis- 
charged, has no right to absent himself, and is liable in all respects 
to be treated as a soldier. This provision as to discharge will not 

of a certain time between his receipt of the shillinK and nutice, and Ills final attestt-- 
tlon before the justice. On the other hand. If he absconded between his acceptance 
of the shlllinc and his appearance before the justice, be '«as liable to be apprehend^ 
as a va|;abond, and punished accordingly, and also to be compulsorily attested a.s 
a soldier. 

(a) For persons iiicltidcd in the term “justice" for the purpose of enlistment, 
sec Army Act, s. PI. 

<6) As to tlie form of oath and the validity .of enlistment without it, see Clodc, 
Mil. Forces, li. 21. 

(f) Army Act, ss. PO, SI. 100. 

(i/) K.ll., paras. 1900-1906. 
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vision has been ve-enacted iu the Aim^’ Act (ff). ^ An alien so 
enlisted is by the Army Act made incapable of becoming an officer. 
A relaxatioii in favour'of negroes and persons of colour was origin- 
ally made in consequence of negroes captured in slavem being 
talcen into the service of the Crown, and has been continued to 
legalise the recruiting of natives on the West Coast of Africa for 
sertdee in the West India regiments and of Lascars in the East ; and 
the relaxation has recently been extended to inhabitants of British 
protectorates in order to enable troops raised in the East and West 
African protectorates to serve outside their boundaries (6). It must 
also be recollected that trader the Naturalization Act, 1670, a 
naturalized alien has the same privileges as a British subiect, and 
therefoi'e is capable of being enlisted to serve His Majesty. 

29. The terms of the enlistment of a soldier, since he has been 
enlisted directly by the Crown, have always been to serve the 
Sovereign so long as his services are required, within the period 
for which he agrees to serve ; consequently the Sovereign has 
always had power to discliarge soldiers. But a soldier caimot be 
disclinrged except by ordei* of the Sovereign or under some 
statutoiy power, sucli as the sentence of a conrt-martial, to whicli 
is added in the Army Act, an “ order of the competent military 
authority ” (c). 

30. A soldier on his di.s(diarge is entitled to receive a certificate 
of discharge, so as to show that he is properly discharged and is 
not a desert-er. In addition to the certificate of discharge, he 
also i*eceives a certificate of character, showing his conduct, charac- 
ter, and cause of dischai^e. Until he is duly discharged he 
remains subject to militarj’ law. Discharge has’been at different 
times regaraed as a reu-ard or as a punishment (cf). When the 
seiwice was for life, discharge was in many cases the highest object ■ 
of a soldier^s desires, and even now in a time of scai’city of labour 
and consequent high wages it may be a material advantage to him. 
There is no reference in the present law to discharge as a rewai*d. 
On the other hand, discharge with ignominy, or discharge towards 
the end of a man’s service shortly oefore he becomes "entitled to 
receive pension, cannot but have the effect of a punishment. 

31. A soldier enlisted in the United Kingdom is entitled if, 
on the completion of his sendee, he is abroad, to be sent to the 
United Ehigdom, free of expense, for his discharge ; and u soldier 
enlisted in the United Kingdom, and discharged there, is entitled to 
be sent free of expense from the place where lie is discharged to the 
place where he was attested, or to his residence, if his conveyance 
there costs no more (e). In no other case has a soldier any 
gtatvtorj/ right to be sent fx’ee of expense to any place on dis- 
flmrge, tliougli, in some cases, he may be allowed a free convey- 
ance as a matter of favour (/). 

32. If a soldier is a lunatic, a Seci*etnry of State or an officer 
deputed by hini for the purpose may send him on his ^scharge, 
and also his wife and cliild, to the workhouse of the parish or union 
to which he is chargeable, and if he is a dangerous lunatic may send 

(rt) 7 Will. IV & 1 Viet, c, 29 ; Army Act, 8. 95 (1). 

(b) Army Act. s. 95. 

(f) Army Act, 8. 92. For definition of the competent mitftnrv authority, see 
Amiy Act, ss, lOl (1), 190 (32), niso Itule 12S. For ref'ulations ns to discharee, see 
K.K.,j>anis. 376-412. 

(il) Sec Clodc, Mil. Forces ii. pp. 43-47. 

(e) Army Act, e. 90. Tlic old proyisions eiiablliif; clischarccd soldiers mid tlie 
wires nnd children of soldiers ordered nbroad to obtain from a justice of the peace 
or mayor a certificate cntitlliif; them to bcR their war liome have been repealeil. 

(/> Sec Allowance Hcpilations, para. 339 (ii), for the present practice. i 
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CHAPTER XI. 


CONSTITUTION OF THE MILITARY FORCES OF THE^ 

CROWN. 

Introductory, 

1. The military forces of the Crown, are divided by the Army Act 
into the Regular forces and the Anxiliarj* forces. 

The Regiuar forces may be divided into — 

(1.) British forces ; 

(2.) Indian forces ; 

(3.) Colonial forces. 

2. Tlie Indian forces consist of regiments pemanently stationed 
in Indk, and formed almost entirely from natives of India. The 
officers and men of these forces, who are natives of India, are 
subject to the Indian Articles of War wherever they are sennng, 
and ^re only to a limited extent subject to the Army Act (a). 
Besides the natives of India there are Europeans serving as officem 
and pensous of certain degrees of European descent senung as non- 
commijfeioned officers, hospital apprentices, or otherwise, who, 
thouOTi forming part of the Indian foi-ces, are subject to British 
and root to Indian military law. The enlistment of Europeans for 
these forces, except for medical or other special service, is pro- ^ 
hibj^ed (6). Commissions on the unattached list for appointment 
to/ the Indian Ann 3 ' may be given to cadets who have passed | 
tnrough Sandhurst. If it is required to supplement this direct, 

I supply, officers of the British forces are, if qualified according to the 
regulations for the time being in foTCe, eligible for commissions, 
and if commissioned are transferred permanently to the Indian 
Army. Officers are emplojred, according as the Government! 
of India may direct, in any military or civil enroloyment, irrespec- 
tive of their ranks in the Indian Ann 3 \ Such officers, while holding ( 
civil emploj-ments, cannot assume a military command, but 
continue to receive promotion in military rank in the ordinary 
course ; and on accepting any military appointment thej’ are 
entitled to take militarj' command (c), 

3. The Colonial forces are of two classes, namely, the foraes raised 
by the government of a colony, and the forces raised in a colony by 
dii’ect order of His Majesty to serve as auxiliary to, and in fact to 
form part for the time being of, the regular forces. Tlie first class of 
Colonial forces— those raised by* the government of a colony — are 
only subject to the Army' Act when semung with part of His 

(a) Anil}* Act, s. li^O. The Indian Articles of War (Act "So. 5 of IStiS; see also | 

Act No. IS of lt-i>t) provide that the military' law enacted 1*3' those articles shall norS ' ~ - 
applj' “ to an V firitis1i*1)oni subject of Her Majestj', or any lefritlmate Christian Jlncal 
descendant of such subject, whether in the paternal or maternal line, but all such 
persons ItelonfpnR to Her Majesty's Indian Arm,v shall be triable and punishable as 
if thej' bclonijed to.Her Majesty's British forces.” The expression "Natives of Indio,” 
for the purposes of the Armj* Act and of this chapter, means all person s belonging to 
His Ma]est 3 ''s Indian Annj* who are triable by Indian and not by English military’ 
law. 

(ii) S3 A 21 Viet. c. 100; Army Act. s. 180 <2) (A) and note. 

(e) lto 3 ‘al Warrant of 16 January, 1868, os amended. 
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Majesty’s regular forces, anil tlicn only so far as the colonial law 
has not pronded for their Government and discipline, and subject 
to the exceptions specified in the general orders of the general 
ollicer cominaiuUng tlie forces with which they are serving. The 
Anny Act, however (s. 177), j)rovide3 that the colonial law may 
extend to the forces, although beyond the limits of the colony 
where they are raised. 

The second class of Colonial forces— of which the “West India 

I regiment, the Royal Malta Artillery, the West Afncan regiment, 
the non- Europeans of the Fortress Companies, Royal Engineers, 
at Hong Kong and Sierra Leone, and the local companies of Royal 
Ai’tillery in Hong Kong, Ce^'lon, and elsewhere, are examples 
'{a ) — is i-eferred to by ss. 175 (4) and 176 (3) of the Army Act, 
Their pay and maintenance are voted annually by the Imperial 
Parliament, and they are in fact Imperial forces although serving in 
a colony. The Royal Malta Artilleiy (before 1839 styled the Malta 
Fenciblc Artillery) arc declared by tlic Array Act to be part of the 
regular forces, while tlie others are included in the regular forces 
by the Royal Warrant defining “Corps” : but see s. 176 and note. 
The local companies of Royal Artillery in Hong Kong, &c.,and the 
West India regiment are in fact enlisted to serve in any part of 
the world. A man may enlist in the Royal Malta Artillery either 
for service in Malta alone or for service in any part of the world. 

British Form. 

4. The British forces require a longer notice. They consist — 
(1) Of the Army commonly so-called, including the Reserves ; 
(2) Of the Mariues. 

e. The Army commonly so-called consists-* 

(1) Of cavalry, composed of four corps for the purpose of 
enlistment (6), and divided into thirty-one regiments ; 

(2) Of the Royal Regiment of Ailrillory, of which the mounted 
and dismounted branches are divided into two corps, 
named respectively’- (i) The Royal Horse Artillery and 
the Royal Field Artillery, to which is atfiliated the 

I Lancasliire Royal Field Artillery (Militia) ; (ii) the Royal 
GiUTison Artillery (which includes Mountain artillery and 
the Royal Artillery Clerks’ section), to which are affiliated 
the Royal Gamson Artillery (Militia) and the Eoy'al 
I Garrison Artillery (Volunteers). 

* (3) Of the corps of Royal Engineers, divided into troops and 

companies (c). 

i (4) Of 157 battalions of infantry (of which nine form four 
regiments of foot-guards, while the remaining 148 are 
distributed into 09 territorial regiments). Each territorial 
regiment includes two or more line battalions, one or 
more battalions of Militia, and the infantry Volunteer 
battalions located in the territorial district (d). 

{a) Tlie local companies of Koynl Artillery nt Ceylon, Mauritius, Hong Kong, and 

Singapore have been foimed into two linttalions, styled respectively theCeylon- 
Mnuntiiis, and the Hong Kong-Singapore ivattahens. 

(t>) The corps of Household Cavalry, and tlie corps of Pmgooiis, Lancers, and 
Ilubsaas, of the line. 

(c) The Militia Engineers and the Volunteer Engineers also form part of the corps 
of lloynl Engineers. 

(rf) Two regiments of Foot Guards have tlii’ce Imllalions coch, one regiment 
has two battalions, and one ims one liattalioii; and cacli of live other regiments 
—the lloj'al ifiisiliera, tlie W< rcestcrsliiio Ilejiiiiicnt, the Mlildlcsex Eegiintn , 
the King’s lloynl Ilillo Corps, and the Vriiice Consort’s Onu lliflo Urig.uio 

(ar.L.) N 
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(5) Of the Army SerWce Corps, -which is sub-divided into, 
the Ti'ansport, Supply, Kemount, Mechanical Ti^uisport, I 
and B;uTack sections. 


(G) Of the Army Medical Sei'vice, composed of the Army 
Medical Staff, and the Eoyal Armj’ Medical Corps, to 
which are afiiliate<l the iloyal Array Medical Corps! 
( Militia) and the iloyal Araij'^ Mcdicfil Corps (Volunteers). ' 
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6. Izi addition there are departmental corps (a), jiaraely, th^ 
Army Ordnance Corps, Army Pay Corps, Army Veterinary Corps, 
Band of the Iloyal Military College, Corps of the School of 
Musketry, Corps of Military Staff Clerks, Corps of Army School- 
masters, Corps of Military Police (Mounted and Foot), Amy Post 
Office Corps, and Military Provost Staff Corps. The duties of these 
corps are sufficiently indicated by their names. Eacli of them is 
a corps for the purposes of the Amy Act, though the appointment, 
enlistment, and transfer of officers and men is not regulated quite 
in the same way as in the case of the territorial regiments ; and 
in connection with some of the above coi’ps civilians are employed 
who are not subject to military law. 

7. Further, it is necessary to mention various departments con- 
nected with the arm}’’, which are not corps within the meaning of the 
Armj' Act. These are the Army Pay Department, Army Veterinary 
Staff, Army Accounts DejKirtment, Army Chaplains’ Department, 
Amiy Ordnance Department, and Queen Alexandra’s Imperial Mili- 
tary .N virsing Service. They are not technically corps within the 
meaning of the Array Act, inasmuch as they are not declared to be 
so by iloyal Warrant. If, however, any soldiers subject to military 
law were added to the above departments, they would be a “ poition 
of His Majesty’s regular forces employed on some sei’vice,” and 
therefore be a corps within the meaning of the Army Act (b). 

8. For the puiposes of enlistment and sei’vice, the unit in the 
army (in the Araiy Act referred to by the common name of “ corps ") 
is one of the above regiments or corps. A soldier, on his enlist- 

' raeiit, is appointed to a corps, and is hound to sen'e in any part of 
it ; and may belong for the whole of his military life to the corps to 
which he is fii'st apjiointed. The officers are also appointed to 
these corps, but are all alike officers of His Majesty's land forces, 
and have army rank as such, -which may or may not be the same 
ns their regimental rank ; that is to say, the rank in the above unit. 
They are consequently legally liable to serve with any portion of 
the anuy, if so oidered, and not mei’ely with the unit to which they 
may be appointed ; thougli in pmctice they are not required to 
do so. An officer has no right to resign his commission at fill times 
and under any circumstances whenever he pleases. This -was 
decided long ago in the case of officers seia’ing the East India 
Compan}’, and I’cceiitly in the case of a naval officer who, having 
been refused leave to resign, sent in his resignation, and quitted 
the sendee while abroad in order to take up a civil appointment 
at home (c). Exactly the same principles are applicfible to com- 
missions in the array. 


— coiitains four l>attnli(ins of rcgulara. Each of the iitmre irgimeiits, aiirf c-ich 
limtirli of the Roj'al Artillcrj*, niul also the Koynl Ihigtiu'cre, Army Service Corps, 
ntiit Iloyal Army Meihciil Corps, is a separate corijs for the puritoscs of ciilistmeiit 
nii'l otlier iiurp<Kcs of the Army Act. 

(rt) Royal Wiirnmt, P Ajirll, liKII. As to prcccrlciice, K.It,, pam. 1701. 

(A) Army Act, s. ITO (15) (a) (ix-.). 

(f) JijrUr V. lent Chvc -1 Riirr. 2I1P; I'ertac v, Eorrf Clive, 4 IJ«rr. 2172; smT 
P" V. ChHrchUl, L. It. [lOS'l'J 

D. *11. bee also the dteU’m of Cockhuin, C. J., In JSz jittrle Trene/iarcf, L. R. 
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lioipc. Men joining this section must agree in UTiting to tlie 
conditions of sen'icc (a), and arc enrolled therein on the date of I 
their tiunsfer to the reserve, or, if transferred from Section B, I 
■within three montlis from their first transfer to that section. 

A resen'ist of Section A may revoke his engagement as such hy 
giving three months’ notice in •writing to his commanding officer, if 
not required for permanent service during tliat period. On receiving 
his release, or on completing his engagement in Section A (which 
is limited to the 12 months immediatel}’ following transfer to the'" 
reserve, unless he is permitted to i‘e-engage for a further period of 
one year), he reverts to section B of the reserve under the terms of 
his Army attestation. If a reservist of Section A so misconducts 
himself as to make himself not immediately available for sendee, 
he is relegated to Section B (6). 

16. Section B consists of soldiers enlisted for short service, 
who, having completed their period of colour service, are trans- 
ferred to the Army Beserve under the conditions of their enlistment, 
to complete the period for which they originally engaged. The usual 
conditions for short sendee men are seven years with the colours 
and five in the reserve. 

Section B also includes men who revert to it from Section A ; I 
and men the residue of whose term of colour service has been I 
converted into service in the resen-e. I 

The last mentioned class of men comprised in Section B 
includes soldiers whose conditions of sendee liave been varied 
by the Secretary of State so as to allow them, instead of 
seiwing udth the colours during their whole period of army 
service, to enter the reseiwe at once for the residue of the term of | 
their original enlistment. Tliey are ti’ansferrcd to the reseiTO, and [ 
l)Iaeed in Section B. (c). 

17. A soldier who entere Section B receives a parchment (Ecserve) 
certificate (d). His discharge documents ai-e made out on his 
entering the resen'e, but remain in the custody of the officer 
charged with the payment of the Anuy Beserve, until he 
finally quits the reserve, when liis parchment certificate of dis- 
charge is handed to him completed and corrected to dtatc. 

18. Some examples will make clearer the above explanations of 
Sections A and B of the Army Beserve. ViW, and X all enlist in the 
infantry for twelve years, of which seven years are to he in army 
sendee and five yeai’s iii resen'c service. V and W serve with the 
colours seven years and then pass into the Army Beserve. 

V engages to join Section A, and continues in it for twelve montlis 
fiom the date of his piissing to the reserve, when he reverts to 
Section B for the remaining four years of his resen’e service, and 
is then discharged. W seiwcs five years in Section B and is then 
tli.schargcd. X, after .serving three yeara with the colours, converts, 
with the sanction of the Secretary of State, the rest of his army 
service into re-serve sendee, and passes into Section B, and after ( 
nine years in it is discharged. | 

10. Section D consists of men who, on the completion of their 
first jicriod of engagement (wlien completed wholly with the- ~ 
loloui-s, or jjartly with the colours and partly in Section B of 
ilic rcM*rve), are enlisted or re-cng.iged to sen-e for a furtlier 
period of four yctirs in this section. In the case of the Infnntiy’ 
and Artillery Beserve, men who on discharge after completing tleir 


(n)Ftfinr> etlK'Iow. 

j\riii\ lUsiTM' Ki'ijiil.'i’joii';, pnra. IT. 

(r) Army At t. »•. IH. K.It. 

K' \ rcicn hi 'iij; in Ecition A telongs for tlic i iirpoEC of transfer to Sccilon IJ. 





19S 


COSSriTDTIOX OF TUE FOKCES. 


Ch.XI. 


Uxtciit of 
lialillty. 


I!e-eiiliy 

Amiy 

Sm'lic. 


One proclaraation issued under s. 12 of the Reserve ^ Forces 
Actj 1882, may order the Army and Militia Reserve, or either of 
them, to be called out, and may charge a Secretary of State with 
the duty of giving tlie necessary directions. These directions may 
extend to one force or both forces, and by them the Secretaiy' of 
State can from time to time call out according as may be necessary 
either some or all of the men of either force. 

When either the Army or Militia Reserve is called out, Parliament 
is to be summoned by jiroclamation to meet within ten days, if it 
would not otherwise meet sooner (n). 

In addition to the above liability, reservists belonging to 
Section A are liable under Section 1 of the Reset ve Forces and 
Militia Act, 189S, to be called out on permanent service during the 
peiiod of their engagement in that section, whether it lasts for 
twelve months or for two years, if required for service outside the 
United Kingdom when warlike operations are in preparation or in 
progress. When so called out the)' are liable to sert'e with the 
coloura for not moie than twelve months. Should, however, any 
portion of the resen’e be called out on peimanent service under 
Section 12 of the Act of 1882, then reservists of Section A become 
liable to sen,’e to the same extent as any other portion of the 
leserve which has been called out (6). 

The calling out of Section A under the Act of 1898 does not 
require a proclamation by the King in Council, nor involve the 
meeting of Parliament, but any exercise of this power must be 
rcpoited to Parliament as soon as may be. 

25. Every man, when called out, is liable to serve until His 
Majesty no longer requires his sendees ; but not beyond his 
unexpired terra of service in the reserve, with the addition of 
twelve months more if a state of war exists, or if he is on service 
beyond the seas, or if the men in the resen'es are at the time called 
ou t, that is, if there is imminent national danger or gi'eat emergency. 
An Army Resen-e roan, when called out, forms part of the 
Rcmilar Forces, and maj’ be appointed to any corps as a soldier, 
and transferred within three months afterwards to any other corps ; 
but a man enlisted before the passing of the Reserve Forces Act, 
1900, cannot be appointed or transferred to an arm or branch 
of the service other than that in which he previously served unless 
he consents (c). 

Under the Army Reserve Regulations, a reserve man is not 
allowed to proceed as a settler to any foreign country, nor to any 
colony in which there is not a British gan’ison, except in very 
exceptional cases, and is not allowed to quit the United Kingdom 
or proceed to sea without leave from his commanding officer. He 
is also duly to report himself and, if called on, to present himself 
for medical examination (d). 

1 28. When BO allowed by regulations an Army Resen’e man can 

voluntarily re-enter on seiwice with the colours for all or any part 
of the residue iinexpircd of the term of his original enlistment, or 

con*!cqHcncc of t he expiration of the five yc.vrs for v hCcli men enrolted twfore the Ot h of 
Aiif'ii'st, IS70, ncre enrolled, the nrords iu the text non apply to all men in tlic Army 
niM-rjo. See Army Hescn e Act. IWi, e. 10 j Army Enlistment Act, 1870, bs. 6, ». 

(ri) lichen c Forct-j Act, Igs?, b. 13. 

(t) Tara 1 1 ; Army llesen-e J{ej;u]ations, paras. 43 and 44 ; Territorial and Jleserve 
Forci-s Act. IIMT, s. 3.* (3). 

(0 llcscnc I-orecs Act, s. 14 ; Kesen-e Forces Act. IMG (6 Edw. VII, c.ll), s. 2. 

(It) Anny llFM-rrc Jleaulatlons, paras. W-76 ; Keserve Forces Act, 1£P!>. The Ifesen-e 
lorccs Act, ll»W,s. 1 iL'j. provides for the mahlnf; of regulations under s. 20 of the 
Iterwe I orees Act, IbSi', prcscrllilng the condition under nlilcli men lielonciiic to 
tilt' may If side out of tlie Cnitol Klrtf^domi find tlio cofulltioiis tinilcr 

tttcn may lx* ctillstod (out of tin? Unltcfl Xlnfiltloni) for the Itcscrvc* but at present 
no itpilatloiiFt lm\e l»tcn made under this iirovisloii. 
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for any time not exceeding twelve years from the date of his 
original enlistment (a). 

07. As stated above, the Reserve Forces Act contains provisions 
(see ss. 8-10) for the formation of a MilitLa Reserve, It is not, 
however, nece-ssary to give here more than a very bx'ief account of 
the statutory provisions in question, inasmuch as there is now no 
longer any Militia Reserve, enlistment for it having ceased in 
'April, 1901 (6). The pi-ovisions in question are as follows 

The Militia Reserve is to consist of such number of men as may 
be provided by Parliament ; and they may be enlisted from the 
]\Iilitla of any part of the United Kingdom either for six years or 
for the residue of their militia engagement («), 

28. A man in the Militia Reserve is liable to be called out 
annually for ti’aining for such time as the Secretary of State 
directs, not exceeding 5G clays, and may be so trained with either 
the reguhar or auxiliary forces ; but this annual training is in 
substitution for the annual training to which he is liable as a 
militiaman (d). 

29. The Militia Reserve can be called out on permanent service 
by the King’s proclamation mentioned .above (e). A man in the 
Militia Reserve when called out becomes for all purposes a soldier 
in the regular forces, and can be appointed or transferred to a 
corps in the same manner as an Army Reserve man, and is other- 
wise under the same liability to service (f). 

30. A man in the Militia Reseiwe remains for all purposes a 
militiaman until called out for permanent service. When so called 
out, his place in the militia is deemed vacant, and is to be filled up. 
When released from permanent service, he is to return to the 
militia for the remainder of his engagement, and until he can 
resume his former position, is to be a supernumerary, but is to 
have rank, pay, and allowances not lower than when lie entered 
on permanent seiwice (g). The Secretary of State may di.scharge a 
Militia Reserve man from the resenm, and thereupon he becomes 
a militiaman only (ff). 

31. The King, by order under the hand of a Secretary of State, 
can make orders for the government, discipline, and pay of the 
Army and Militia Reserve, and other matters relating to them ; 
and subject to any such orders the Secretary of State can make 
regulations for the like purpose (/«). 

The result is that men in the Army Reserve do not practically 
form a portion of His Majesty’s regular forces, except when called 
out for permanent service ; and that men in the Militia Reserve, 
when not called out for permanent service, are in fact militiamen 
and members of the auxiliary forces, and not of the regular forces. 

32. On several occasions regiments appear to have been raised for 
service at sea, but it was also formerly the practice for regiments 
of the land forces to be sent to serve on shipboard ; and even as late 
as the present century certain i-egiraents were more usually sent 
on this service than others. 

33. The regiment now known as the Royal Marines was fimt 

(a) Army Act, e. 78 (2). Under existing regulations, a man cannot, under 
ordinary circumstances, re-enter on army service unless specially permitted to 
do BO, K.R., pani. 375 ; Army Reserve Regulations, paras. 23-76. 

(b) A.0.8»of 1801. 

(c) Reserve Forces Act, 1682, ss. 8, 9. 
id) Reserve Forces Acti 1882, s. 11. 

(e) Para. 21. 

(/) Reserve Forces Act, 1882, s, 14. 

( (a) Reserve Forces Act, 1882, s, 10. 

(ft) Resen’e Forces Act, 1882, s. 20, 
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State to foini the militia into regiments and battalions, and to form Cli. XI. 
such regiments and battalions into corjis (o), and under this power — 
the infantry militia are included in the re^ments of .regulars ; but regulars, 
the recruit must be .appointed to serve in the regiment for the 
count}', or for an .area comprising the whole or part of the county. 

In like m<anner the militia aiiillery forms i>art of the Eoyal 
Artillery, and the militia engineers form part of the Eoy.al 
Engineers. There .are no militia e.avalry expressly so-called, but 
the yeomanry (which till 1901 were a volunteer cavalry force) have 
now been put upon the same basis as the militia, but are not in any 
w.ay included m tlie regular cavalry. A certain number of 
militia companies .are included in the Royal Army Medical Corps. 

39. The two descrijitions of militLa, the general (or regular) General .and 
militia and the local militia, and .also the general character of the 
enactments respecting the loc.al militia, and respecting the regular 

militia so far sis raised by ballot, have been stated elsewhere (6), and 
as the local militia .and the ballot for the reguLar militia are at present 
in abeyance, further details on that p.aii of the subject will not 
be added here. Almost the only diflerence between the balloted 
force of the regidar militia, and the enlisted force as it at present 
exists, consists in tlic mode in which they are iniscd ; and all the ' 
provisions of tlie Militia Act, 1882 (c), except the five sections of 
P.art II (which apply only to the militia voluntarily enlisted), 
apply to the regular militi.a, however mised. 

40. The Militia Act, 1882, requires the Crown to appoint Provisions 
Lieutenants for the different counties in the kingdom; those 
Lieutenants may appoint vice-lieutenants, and must appoint at least lieutenants 
twenty deputy-lieutenants. The pemns appointed are to be 
approved and may be displaced by the Grown, and must hold certain Seutennntr 
property qualifications (^. 

41. The King by order under the luind of a Secretcary of State Govem- 
can make orders as to government, discipline, and pay, and all other mfntia! 
matters respecting tlie militia, .and, so far as the orders do not 
extend, the Secretary of State can make regulations for the same 
purpose, either genei-ally or in any special case. Tlie above are in 

this chapter referred to as the “oi’ders and regulations,” 

42. The Act authoriseB the Crown to raise and keep up the militia. 

As before stated, the numbers are to be annually fixed by ^ry enii&t- 
Parliament ; and as the present force is raised by voluiitaiy ment of 
enlistment, .and the b.allotisin abeyance, quotas .arc not required (e). 

The men arc to be enlisted by such persons as the ordei's and 
regulations direct (/), and are at present enlisted by the same 
recruiting officera as the men of the regular foi’ces. The enlistment 
and atte.station of a militiaman is effected in much the same 
manner as the enlistment of a regular soldier (g). The enlistment 
may he for such period not exceeding 6 years, as the orders 
and regulations fix, and within 12 months of the end of his 
current period of service, a man may be re-engaged for such further 
period not exceeding 6 years, as may be so fixed. At present 
the first period is fixed at 6 years, ana the second at 4 ye.ars from 


(a) Militia Act, 1883, ss. 4, 8. 

{b) See Oh. IX. 

- (c) AH & 40 Viet. c. 49, repealing the Militia (Voluntary Enlistment) Act, 1875, 
38 & 30 Viet. c. 69. 

(d) Militia Act, 1883, ss. 39-36. 

(e) Militia Act, 1883, ss. 3, 37. See Cli. IX, para. 77, 

, (/) Militia Act, 1882, s. 7. 

I (flr) Militia Act, 1882, ss. 9, 10. Militia Ileg«l.itions, para. 60; Eccniiting licgn- 
lations, para, 185. 
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requirements as to the training of militia, and in pursuance of this Ch. XI. 
power a reseiwe division of the militia was formed in 1903 {a). — 

Men in the reserve division are not required to undergo the 
ordinary training, but may be called up for instruction, if infantry 
for a course of musketry instruction not exceeding 3 days each 
year, and if belonging to any other ai-m for a period not exceeding 
14 days every second ye&v ( 6 ). 

48. In case of imminent national danger, or of great emergency, Embod!- 
His Majesty in Council may by proclamation order the militia to 

be embodied, the occasion being first communicated to Parliament, 
if Parliament be then sitting, or declared in Council and notified by 
proclamation, if Parliament be not sitting. The proclamation can 
order a Secretary of State to give directions for actually calling 
out some or all of the militia for embodiment. When the militia is 
so ordered to be embodied, Parliament is to be summoned by 
proclamation to meet within 10 days, if it would not otherwise 
meet sooner (c). 

49. The militia, whether English, Scotch, or Irish, arc liable to Habiiityto 
serve in any part of the United Kingdom. They are not liable to 

serve abroad, but can volunteer for service in any' place out of 
the United Kingdom. Any member of the militia may also 
volunteer to serve out of the United Kingdom for a period not 
exceeding one year, whether an order embody'ing the militia is in 

I force or not at the time (d). A special service section of the militia 
was formed in 1899 under the last-mentioned provision, but has 
been discontinued since 1901 ^c). 

60. His Majesty may by proclamation disembody the militia nisembodi- 
whenever he pleases. There is no statutory limit to the time 
during which the force can be kept embodied, but Parliament 
can practically enforce the disembodiment by refusing to vote 
the money for the maintenance of the force (/), Until the procla- 
mation is issued, a Secretary of State can 'give directions from time 
to time for actually calling out for embodiment or for disembodying 
any part of the militia. 

51. An officer of the militia is at all times subject to military Application 
law, and a militiaman is subject to it when the corps to which he 
belongs is called out for training or embodied, and during his niiiitin. 
preliminary training, and when he is undergoing any training witli 
any portion of the regular forces or otherwise, and when he is 
otherwise attached to the regular forces ( 7 ). 

The provisions of the Array Act as to the composition of courts- 
martial make officers of the regular forces and of the militia equally 
eligible to sit on all courts-raarthil, whether to try regulars or 
militiamen (A). 

62. Enlisted militiamen may, if the orders and regulations so Enlistment 
allow, enlist in accordance with the conditions thereby fixed into 
tlie regular forces, and a militiaman so enlisting is thereby 
discharged from the militia (i). 


1 (a) Army Order SB of 1903. 

(b) See i;Gncrally Militia Ilegulations, paras. 595-614. 

(e) Militta Act, 1882, ss. 18, 19. 

(d) Militia Act, 1882, s. 12, as amended by the Reserve Forces and Militia Act, 
1898. For previous Acts empowering the Crown to accept voluntary offers by the 
Militia for service abroad, see Ch. IX, para, 81. 

I Army Order 88 of 1901. 

(/) Militia Act, 1882, s. 20, Clodo, Mil. Forces, i. 49. 
t (ff) Army Act, ss. 176 (3), 176 (6), 

(A) Army Act, ss. 50, 178. Rule 20 (B). . 

| (t) Militia Act, 1882, s. 11. Militia.Regulations, para. Si ; Eeormting Regulations, 
paras, 29-38. 
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enlistment is iindei' the present regulations only three years (a) ; Oh. XI. 
yeoman, under 49 years of age, may re-engage at the end of the ^ — 

last training of their cun-ent engagement, or at any subsequent Yeomwirr 
period prior to the expii’ation of their engagement, for a period of and Militia, 
one year from tlie termination of that engagement (6). 

The provisions relating to the preliminary training of the 
militia do not apply to the yeomanry (e), but a yeoman does not 
rank as efficient unless he has (1) kept the necessary number 
of attendances at drills (in the case of recruits 20, in the case of 
trained officers and men 10) ; (2) fulfilled the conditions laid down 
in the Musketiy Regulations as to musketry training and practice ; 
and (.3) attended the annual training (d). The statutory period of 
annual training of the yeomanry is, instead of that provided in 
case of the militia (c), a period of not less than 14 nor more than 
18 days in every year ; the present prescribed period is 16 daj's (f). 

The expenses of yeomanry regimente are in part defrayed out of 
various allowances granted by the Government. The most 
important of these is the contingent allowance granted in respect 
of each officer or yeoman who makes himself wholly or partially 
efficient, and varying in amount as all or only some of the 
conditions of efficiency are fulfilled ; this contingent allowance 
belongs to the regiment, and (unlike a militiaman’s bounty) does 
not go to increase the pay of the individual officer or yeoman (g). 

Regiments of yeomanry have still power under the Yeomanry 
Act, 1804 (A), to make regimental rules, providing for such matters 
as the fining of “ non-etiicients,” and the delivery up of arms on 
leaving the regiment, etc . ; these rules require the sanction of the 
Secretary of State, and, under the present regulations, are required 
to be in the form scheduled to the regulations (i). 

The yeomanry may still act in aid of the (Jivil Poirer for the 
suppression of riots’, though they cannot be called out com- 
pulsorily for such service, and while so serving are subject to 
military law. They are still called out for actual military service 
under the National Defence Act, 1888 and are not embodied under 
the enactments relating to the Militia (A). 

There is no restriction on the numbers of the Yeomanry which 
the Crown may raise. 

60. Tlie officers are commissioned by His Majesty in the same officers of 
manner as officers of the regular forces, and rank with officers of yeomaurj*. 
the regular forces as the youngest of their rank ; with officers of 
militia, according to the date of their commissions; and have 
precedence over volunteer officers of equal degree (1), 

62. The Volunteers of Great Britain consist of corps raissd Volunteers 
voluntarily, whose services have been offered to and accepted by the 
Grown. Une corps, the Honourable Artillerj’’ Company of London, 
derives its origin from a fraternity or guild “of artillery of long- 
bows cross-bows and hand- guns,” to whom Henry VIII granted a 
charter of incorporation in 1537 (m). The services of the other 

(а) Recruiting Kegulations, para. liiQ. 

(б) Yeomanry Regulations, para. Uii. 

, (r) 1 EUw. Vn, c. 14, a. 1 (a). 

[dj Yeomanry Regulations, pare. 130. 

(c) Sec para. 47 above. 

(/) 1 Eelw. vn, c. 11, s. 1 (b) ; Ycomsinry Regulations, p-ara. L)S. 

(y) Yeomanry Regulations, paras. M6rt-!!63. 

(/i) See B3. 3 and 5i5. and as to enforcement of Ones, s. 51. 

(t) Yeomanry Regulations, paras. {10-92, Appx. III. 

(A) Yeomanry Act, 1801, s. 2:1 ;-Yeomanry RcgulatioiiSi para. 12.3. Cli. IS, pafa. 112 v. 

{1) 31 A 35 Viet. c. 80, s. 0 ; K.R. para. 2IT (v). As to command, see below, para. T3> 

(m) Raikes' Hist, of Hon. Artillery Company, i. IT; Clotle, Mil. Forces, i. 401; 

Grose, Mil. Antiq. i. 143, cl seq. Tlie Volunteer Act, 1803 (20 & 27 Viet, c. 05), does not 
apply to tlie Hon. Artillery Company, which iB regulated by special Royal Warrant, 

[aud IS not affiliated to the regular artillery. 
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‘ 67. The volunteers are subject to military law, when being trainc 
or exercised with any portion of the regulars, or with any portion 
of the militia when subject to military law ; when attached to, 
or otherwise acting as part of, any of the regular forces; and 
when on actual military service ; but, except when on actual 
military service, the commanding officer must give due notice to 
the volunteers that they are about to become subject to 
military law (a). Provision is made for the discharge of 
volunteers, and for the temporary arrest of a volunteer who 
misconducts himself when not under military law. 

68. The officers are commissioned by His Majesty in the same 
manner as officers of the regular forces, and rank with officers of the 

[ regular forces, the militia, and the yeomanry, as the youngest of 
their rank (6). 

69. There are no volunteers in Ireland. 

70. A permanent staff has been provided for the volunteers 
much in the same way as for the militia ; and consists of officers 
and non-commissioned officers, who serve permanently at the head- 
quartei-s, and attend to the administration of the corps and the 
training of the men. They are all subject to the ^rmy Act. 
Soldiers posted to the permanent staff of a volunteer corps belong 
to the territorial regiment within whose district the headquarters of 

I the corps are situate (c), except in the case of non-commissioned 
officers of the Guards who are not to be transferred to the territorial 
regiments. 

71. The requirement that courts-martial for trying men belonging 
to the yeomanry or volunteers should consist of yeomanry or 
volunteer officers only, was abolished in 1879, but a Eule of Procedure 
requires that on the trial of a person belonging to the auxiliary 
forces, one member of the court shall, if practmable, belong to those 
forces, and to the same branch as that to which the accused 
belongs {d). 

72. Tlie command to be exercised by volunteer officers over the 
regular forces and by regular officers over volunteers depends upon 
regulations made by the King (c). 


(a) Army Act, s. 170 (S). As to the period daring which they are subject to 
military law, see note on Part V of the Army Act, 

I {b) S4 & 35 Viet. C. 8 i, B. 6 ; E.B. para. 217 (v>. 

I {.-) KIl. paras. 337-353. 

[d) Army Act, s. 50 (1) ; Buie 30 (B). 

<«) Army Act, s. 71 ; K.B., para. 317 (r). 
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Privileges of OJicers and tSoldiersi 


*1. jtbi ofticcr or soldier on actual military’' service, even tliougli 
not of full agCj lms power to dispose of' Ins personal estate by a 
nuncupative will, ?.c., a will without writing, declared before a 
sufficient number of witnesses (a). Probate of the will and letters 
of administration of any common soldier, who is slain or dies in 
the sernce of His Majesty, are exempt from stamp duty (b). 
Special provision has been made for collecting and realising the 
eliects of a deceased officer or soldier, and paying certain military 
debts thereout (c). 

S. Officers are entitled to an exemption from licence duty for 
any servant who is a soldier in the army, and is employed by the 
officer in accordance with the regulations of the service (rf). 


6. Every non-commissioned officer and soldier whilst on service, 
is entitled by statute, independently of any post-office regulations 
for the time being in force, to send or receive letters not exceeding 
half an ounce by post for one penny prepaid, but any foreign postage 
in addition must be paid. Where a letter is re-directed, an 
officer as well as a non-commissioned officer or soldier is entitled to 
receive the letter free from any postage, foreign or other, charge- 
able in respect of the re-direction (e). 

7. Officers and soldiers have not any personal exemption from 
any local rates or tolls, but where an officer occupies property in 
respect of his office the occupation is treated as occupation by the 
Crown, and he is not liable to be rated in respect of that property, 
inasmuch as the Crown is exempt from local rates. If, tlierefore, 
the occupation is for his own personal benefit, and not for the 
benefit of the Crown, an officer will be liable to be rated like any 

her individual. Similarly, officers and soldiers of the regular 

■■ fTj tollfii'fV but are not so 

jjeieie tno first four sentences down to “lury (A)” in line 10, and 
insert— 


i!‘!: 


“Officers of the regular forces on full pay, soldiers of the regular 
“forces, and officois and men of the Territorial Force, are exempt from 
“serving on juries. ^ 

‘ In the case of Scotland and Ireland, this exemption is an absolute 
exomptiou (tj ) ; but in the case of England and Wales, the exemption 
“ is only n qualified exemption as it is only an exemption from Uing 
“placed on the jury list, and, if a person entitled to exemption is on 
“the list he is bound to serve notwithstanding his exemption. The 
“necessary step should therefore be taken by persons entitled to 
“ exemption to see that they are not placed on the list, and in case a 
“ name is wrongly included in the list to have it removed from it {h)** 


(a) This privilege was originally resomd to soldiers and sailors by 29 Oha, IJ, 
c. 3 ; it now depends on 7 Will. IV. and 1 Tict. c. 2i, s. 11. As to when a soldier is on 
actual miirury service, see fn ike Good^ of niscic>., L.K. [1901] 1’. 70, and Gdttiiard 
r. A'licti, L.lt. [i9u2] V. 11 . 1 ; and ns to wliat nmy amount to a valid testamentary 
docuinciit, see /ii 7/ic Goodi of Heotl, L.11. [1903] P. 213. 

(A) 55 Geo. Ill, c. 181, soiled, part III. 

(c) Itcgimcntal Debts Act, 1893 (50 Viet. c. 5). 

{d) 32 33 Viet. c. 14, s. 19(5). The exemption from the licence duty for keep- 

ing a horse, which is given by tlic same Act, is rendered utniBcessary by the repeal of 
'the Jiccpcc duty by 3i & 38 Viet. c. 18. 

(e) 3 & 4 Viet. c. ii8, s. 53 ; 10 & 11 Viet. c. 85, B. 7 ; 23 & 21 Viet. o. 65 ; 38 & 30 
Viet. 0 . 22, B. 7 ; K.l{., paras. 1351-1358, based on a letter from the.T’r"'""" — ' ‘ 

Arm,A.t,S,U7-. 

‘ ‘ Reserve Forces Act, 1007, S. 23 (4). 
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4. jVji oflioer or soldier on actual militaiy service, even tliougli Ch. 3££2, 
not of full age, has power to dispose of ' his personal estate by a , ■“ 
nuncupative will, f.c., a will without writing, declared before a Jfljcero aad 
sufficient number of witnesses (a). Probate of the will and letters soldfero, 
of administration of any common soldier, who is slain or dies in 

the sernce of His Majesty, are exempt from stamp duty (i). 

Special provision has been made for collecting and realising tlie 
effects of a deceased officer or soldier, and paying certain military 
debts thereout (c). 

5. Officers are entitled to an exemption from licence duty for- Exemption 
any servant who is a soldier in the army, and is employed by the 

officer in accordance with the regulations of the service (oJ). fromiicence 

duty. 

6. Every non-commissioned officer and soldier whilst on ser\nce, privileges 
is entitled by statute, independently of any post-office regulations of soidie™ 
for the time being in force, to send or receive letters not exceeding [gtfejg’* 
half an ounce by post for one penny prepaid, but any foreign postage 

in addition must be paid. Where a letter is re-directed, an 
officer as ■well as a non-commissioned officer or soldier is entitled to 
receive the letter free from any postage, foreign or other, charge- 
able in respect of the rc-direction (c). 

7. Officers and soldiers have not any personal exemption from Exemptions 
any local rates or tolls, but where an officer occupies property in 
respect of his office the occupation is treated as occupation by the toils! 
Crown, and he is not liable to be rated in respect of that property, 
inasmuch as the Crown is exempt from local rates. If, therefore, 

the occupation is for his own personal benefit, and not for the 
benefit of the Crown, an officer will be liable to be I’ated like any 
[Other individual. Similarl)', officers and soldiers of the regular 
I forces, when on duty, are exempt from tolls (/), but are not so 
exempt when travelling for their own purposes only. 

■^Officers of the army, militia, or yeomanry, while oiiJjjJidMDy, Exempiion 
are cscmjt in England from serving on juries (y)^l!liis*€xmption 
is an absottttc, exemption from serving on j^oi’Ofier’s jury, but as 
regards a grand'^jury or eonimon jury is-qtlalified, as it is only an 
’xemption from beiiig'^lj^ed ojn^Ie jury list, and if an otiicer is 
m the list he is bound^tJSbtlfw notwithstanding his exemption, 

Jare must thereforgJjtf^ken to claim the exemption at the time 
.;hen the listepf<jtn^rs are made out in August and September. A 
ioIdier^ja-Hrtt^ed to an absolute exemption from serving on any 
Officers on full pay or half-pay are also exempt from being 
ompelled to serve any municipal office in England (i). • Officers 
f the army, although upon half-pay, and persons in the reserve, 

(a) This privilege was originally rosorved to soldiers and sailors hy 29 Oha. II, 
e. 3 ; it now depends on 7 Will. IV. and 1 Viet, c, 2J, s. 11. As to when a soldier is on 
actual military service, see hi the Goodt of Ihseiei, L.H. [1901] P. 78, and Gdttivard 

Knee, L.H. II9U2] P. luj and os to what luay amount to a valid testamentary 
floeiiment, see In the Goods of Scott, L.K. [1903] P. 213. 

(b) 55 Geo, III, c. 181, sched. part III. 

(e) llcgimcntui Debts Act, 1893 (5U Viet. C. 5). 

' (d) 32 a 33 Vint. o. M, s. 19 <5). The e-veraption from the liccnee duty for keep- 
ing a horse, which is given by the s.'ime Act, is rendered unnecessary by the repeal of 
tftC'^jcapce duty by iii & 38 Viet. o. 10. 

(e) 3 & 4 Viet. o. 90, s. 53; 10 & 11 Viet. c. 85, s. 7; 23 & 24 VIct. o. 06} 38 & 39 
Viet, c, 22, 8. 7 ; K.H,, paras. 1351-1368, based on a letter from the Treasury to the 
War 0*06 of 15tb Jiilj', 1885, 

if) Army Act, s. 143. The Local Acts regulating turnpike roads, &c., usually 
contain like e.xcmptions. TJierc are now no tumpiae roads left. The Vo.untecr 
,Vct 1803, (s. 45) and tlie rcomanry Act, 1804 (s. 13) contain similar piuvisions ns to 
I >ic volunteers and yeomanry. 

(y) 33 & 34 Viet. c. 77, s, 9, and schedule. 

(A) Army Act, s. 147. 
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Def/iiition of Unlawful Arnwhlyt Riot^ Ac. 

prisoners who were in custody at the Westgate Inn, and to obtain XIII. 
better treatment for a prisoner named Vincent. To this it was 
replied tliat the intention of the prisoners was to take possession 
of the town of Newport by surprise, terror, or force, and to use 
that possession as the means of raising a rebellion. 

It was admitted that, if the first of the above objects was the 
real one, the prisoners were not guilty of high treason, but 
evidence was given that the second was their real purpose, and tliat 
they had been planning an insurrection for some time. Accord- 
ingly, they were found guilty of high treason ; in other words, the 
enterprise was considered to be an insurrection, and not a riot. 

' 9. It will be seen from the foregoing definitions and e.xamples Distinction 
that an unlawful assembly and a riot are different stages as 
it were of the crime of insurrection. An unlawful assembly is an assemi)iy, 
assembly which may reasonably be apprehended to cause danger I’ioi.nn't 
to the public peace, through the action of the peraons constituting [” 011 .'^'^''*°' 
the assembly. As soon as an act of violence is perpetrated it 
becomes a riot ; while if the act of violence be one of a public 
nature, and with the intention of carrying into effect any general 
political purpose, it becomes an insurrection or i'ebellion, and not 
a riot (a). 

10. As might be expected from the different character of the Distinction 
meetings, the offence of taking part in an unlawful assembly, a riot, 

or an insurrection involves very different degrees of guilt and very 
different punishments. A man convicted of being at an unlawful 
assembly, or of taking part in a riot, is guilty of a misdemeanour, 
and is punishable at common law by fine or imprisonment, or both ; 
but by statute there is this wide difference made between the two 
offences, that in the case of riot hard labour may be inflicted, 
whilst in the case of an unlawful assembly the imprisonment is 
without hard labour (6). A participator in an insurrection may 
be held guilty of treason and be capitally punished. 

11. The offence of taking part in a riot, or an insurrection, is Additional 
independent of any additional crime which the persons assembled us™iiy in- 
may either themselves commit, or of which they may be held to cident to 
be guilty as principals, by reason of their forming part of the mob 

which commits such crime. For example, a riot seldom takes place tious. 
without the rioters breaking into houses or otherwise destroying 
property. An insurrection almost always involves murder or 
attempts to murder. All persons present at the commission of 
such crimes are equally principals in the breaking into houses, 


(a) Baron Alderson in his charge to the Grand Jury, delivered at the Monmoutii 
Assizes in 1839 (9 C. & B. 94 n.), cited the foilowing observations of Mr. Justice 
Bayloy “If the persons wlio assemble together say, *We will have wlmt ve 
“ want, whether it be according to law or not,’ a meeting for such a purpose, how- 
“ ever it may be masked, if it be really for a purpose ol that kind, is illegal. If a 
“ meeting, from its general appearance, and from all the accompanyingcircumstances, 
“ is calculated to excite terror, alarm, and consternation, it is generally eiiminal 
“ and unlawful.” Baron Alderson continued, “ These are, as 1 take it, th® "lear 
" principles of law, an unlawful assembly differinir in this resneet from n riot, that 
V a riot must go forward to the perpetration of someact which the unlawful assembly 
is calculated to originate and inspire. Something must be executed in a turbulent 
manuei to constitute a riot, but in these cases it must be some enterprise of a 
private nature, because if tlie enterprise be of a general and public nature, it 
savours of high treason, and there is no doubt that if you find these persoiis 
assembled together by delegates dispersed from any central jurisdiction in this 
“ kingdom, and those persons so meeting together in consequence of a delegation 
“ from a central body commit any act of violence for the purpose of carrying into 
“ effect any general political purpose, they mu the risk of being charged with high 
“ treason.’’ » 

(il 1 Hawk., c. 65, s. 12. Hard l.ibour may be given, under 3 Geo. 4, c. 114. 
As will bo seen hereafter, rioters remaining for an hour after the Biot Act has 
been read become felons. 
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Obsoi’mtions on Dubj of Ofjica's, 


(tupdiKla im tlio iinliiro of eacli riot, for tlie force used must always bo moderated Oh. XIIl. 
ami proportioned to tlie circiimslanees of tlic case and to the end to be attained. __ 

“ Tile, taking of life can only be justiliul by the necessity fur protecting persons 
or propel ty ngninst various foiins of violent crime, or by the nccesbity of dispersing 
u riotous croM d u liicli is dangerous unless dispersed, or in tlie case of persons' whoso 
conduct lias liccomo fcloiiiotis liirough disolicdlence to the provisions of the Klol 
Act, and wlio resist tiio attempt to disperse or apprehend tlicm. 'I'iie riotous crowd 
nt the Ackton ilall Colliery m ns one whoso danger consisted in its manifest design 
violently to set fire and do serious damage to ino colliery property, and in pursuit 
of tliat object to assault tlioso upon liio colliery pmmfscs. It was n crowd accord- 
fngly wlifcli llircntoncd serious outrage, amounting to felony, to property and 
persons, and it became tlie duty of all pcaccniitc subjects to assist in preventing 
ibis. Tlio .necessary prevention of suclimitrago on person and property justifies 
tlio guardians of the pcnco in tlio employment against a riotous crowd of even 
deadly weapons. 

" Otnccrsaiid soldiers arc under no special privileges and stilijccl to no special 
responsibilities ns regards tliis principle of tlie law. A soldier for the purpose 
of establishing civil order is only a citi/en armed in a particular manner. He 
cannot because lie is a soldier excuse iiimsclf if without necessity he takes human 
life. The dutv of magistrates and peace officers to summon or to abstain from 
summoning tlio assistance of tlio military depends in like manner on the necessities 
of tlie case. A soldier can only net by using his arms. Tho weapons lie carries 
are deadly. They cannot he employed nt all without danger to life and limb, 
and, in these dnj’s of improved rifles and perfected ammunition, witliont soiiio 
risk of injuring distant and possibly innocent bystanders. To call for nssistanre 
ngiiinst rioters irom tliose wiio can only interpose under sncli grave conditions 
ought, of course, to bo the last c\^cdlent of the ciWI authorities. But when 
the call for liclp is made, and a necessity for assistance I ram tlic military has arisen, 
to refuse sucli assistance is in law a misdemeanor. 

"Tliewliole action of tlio military wlien once called in ought, from first to last, 
to bo btssed on tlic principle of doing, and doing without fear, tiiat wliich is abso- 
lutely iicccssaty to prevent serious crime, and of exercising ail care and skill willi 
regard to what is done. Ho set of rtilc.s exists wliich governs every instance or 
dciincs beforehand every contingency' that may arise. One saliitaiy practice is that 
a magistrate sliould accompany tho troops, Tlie prascnce of a magistrate on such 
occiisioiis, altliougli not n legal obligation, is a matter of tlie higliest importance. 

Tlie inilit.ary come, it may lie, from n distance XJiey know iiotliing, probalily, 
of tlie localiLv, or of the special circiimstaiicos. They find tliomselvcs introduce 
suddenly on a field of nglion, and they need the counsel of tlio local justice, wlio 
is presumably familiar witli tlio details of tlic case. But, altliougli the magis- 
trate’s presence is of tlio lilglicst value and moment, his absence docs not alter tlie 
duty ot tlic soldier, nor ought it to paralyse his conduct, but only to render lilm 
doubly aroful as to the proporstops to ho taken. No officer is justified by Englisii 
law in standing by and allowing felonious outrage to bo committed merely because 
ot a magistrate’s absence. 

" Tlie question wlietbcr, on any occasion, the moment has come for firing upon 
a mob of rioters depends, ns avc linvo said, on tlie necessities of tlie case. Such firing, 
to he lawful, must, lii tlic case of a riot like the present, be necessary to stop or 
prevent siicb serious and violent crime ns we liavc alluded to; and it must be coii- 
(luetcd witlioiit reckiessness or negligence. When tiie need is clear, tlie soldier’s 
duty is to lire wltli nil re.ison.ablo ciiiitiun, so ns to produro no fiirtlicr injury than 
wliiit is absolutely wanted for tlio purpose of protecting person and property. An 
order from the inagislrate aviio is present is required by military regulations, and 
wisdom and discretion nro l■ntircly in favour of tho observance of sucli a practice. 

But tlio order of the magistrate lias at law no legal effect. Its presence docs not 
justify tlie firing if tlio magistrate is wrong, its absence does not excuse tlie 
olllcer for declining to (ire when the necessity e.xlsts. 

" Witli tlie above doctrines ot English law the Biot Aot does not interfere. 

Its cfTcct is only to make tlie failure of a crowd to disjicrse for a whole hour after 
tlie proclamation has been read n felony ; and on this ground to afford n statutory 
justiticntioii for dispersing a felonious assemblage, even at the risk of taking life. 

In tlie case of the Acktuii Hall Colliety, un hour had not elapsed after what is 
popularly called the reading of tho Blot Act, before the military fired. No justifi- 
cation for tlicir firing can tliereforc be rested on the provisions ol the Blot Act itself, 
tlio further consideration of wliicli may indeed bo hero dismissed from tlie case. 

Hub tlio fact tiiat an liour had not expired since its reading did not incapacitate 
tlie troops from acting wiien outrage liad to be prevented. _ Ail their common law 
duty ns citizens and soldiers remained in full force. The justification of Captain 
Barker and Ids men must stand or fall entirely by the common law. Was what 
they did necessary, and no more tliau was necessary, to put a stop to or prevent 
felonious crime? In doing it did they exercise all ordinary skill and caution, so 
-ns to do no more harm tlian could be reasoiiabiy avoided? 

“ It these two conditions aromadeout, tlie fact that innocent people havosuffered 
does not involve the troops in legal responsibility. A guilty ringleader who 
wider sucli conditions is shot dead, dies by jusiifiable liomiclde. An iuiiocent 
person killed under sucli conditions, wi.ero no negligcnee lias occurred, dies by an 
accidental death. Tlie legal reason is nut tiiat the imioceiit persi n Ims to thauk 
himself for what has liappoiied; for it is conceivable {though imt often likely) tiiat 
lie may have been uiioouscious of any danger and Innocent of all imprudence. 

The reason is tiiat the soldier wlio fired has done mithlng except wliat was his strict 
legal duty.”-Parl. Pap. It93-3i, 0. 7231. 
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THE GENEVA CONVENTION, 18G4. 


I. 


Ch. XIV. 


THE GENEVA CONVENTION, 1864. 


For the Amelioration of the Condition of the Wonnded in 
Armies in the Field, August 22, 1864. 


Article 1. 

Lea ambulancea et lea hGpitaux militairea aeront recouuua ueutres, 
et, comme tela, pi'ot6g63 et respectds par lea belliglirants aussi long- 
temps qu’U a’y trouvera des raaladea ou des blessijs. 

La neutralitc cessemt si ces ambuLiuces ou ces hdpitaux 6taient 
gai’d63 par une force militaire. 

Article 11. 

Le personnel des liOpitauN et doa ambulances, comprenant 
I’intendance, lea services de sant6, d’administration, de transport 
des blesses, ainsi que les aumOniers, participera an bcnilfice de la 
neutralito lorsqu’il fonctionnera, et tant qu’il restera des blesses 
a relever ou a secourir. 

Article III. 

Les personnes disigniies dans I’ArticIe prticSdeiit poniTont, mCme 
apres I’occupation par renncmi, continuer a remplir leurs fonctiona 
dans I’hOpital ou I’anibulance qu’elles deasemnt, ou se retirer pour 
rejoindre le corps auquel ellea appartiennent, 

Dans ces circonstances, lor&que ces personnes cesscront lew’s 
fonctiona, elles seront remises aux avaiit-postes ennemis, par les 
soins de I’armfie occupant. 

Article IF. 

Le materiel des lidpitaux militairea demeurant sounds aux lois 
de la guerre, les peraounes acUicli^es a ces liDpitaux ne pomTont, 
en se retirant, emjjorter que les objets qui sont leur propri6t6 
particuliere. 

Dans les memes circonstances, au contraire, I'ambulancc con- 
servera sou mattiriel. 

Article 

Les habitants du paj’s qui porteronb secours aux blesses seront 
rcspect^s, et demeurerout libree. Les OeuOmux des Puissances 
bellig6rantes auront pour mission de pr6veiiir les habitants de 
I'appel fait a leur humanity, ct de la neutrality qui en sera la 
coiis6queiicc. 

Tout blcdsy rocueilli et soIgn6 dans uno maisou y serrira de 
sauvegarde. L'habitant qui aura recueilli chez lui des blesses sera 
dispense du logeiiient des troupes, ainsi que d une partie des con- 
tributions de guerre qui seraient imposdes. 

Article VI. 

Los mililaires blesses ou nialades seront rccueillis et soignes, a 
quelque nation qu’ils appartieiidrout. 

Les Gowmandaiits-eii-chef aurout la faculty de remettre imnie- 
diatement aux avant-postes ennemis, les mililaires blesses pendant 
le combat, lorsque les circonstances le permettrout, et du cousente- 
lucni des deux partis. 
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ArtkU 111. Oh. xry, 

Tlie persons designated in the preceding Ai'ticle may, even after 
occupation by the enemy, continue to fulfil their duties -in the 
hospital or ambulance which they serve, or may withdraw in order 
to rejoin the corps to which they belong. 

Under such circumstances, when those persons shall cease from 
their functions, they shall be delivered by the occupying army to 
the outposts of the enemy. 

Article IV. 

As the equipment of military hospitals remains subject to the 
laws of war, persons attached to such hospitals cannot, in with- 
drawing, carry away any articles but such as are their private 
property. 

Under the same circumstances an ambulance shall, on the con- 
traiy, retain its equipment. 

Article Y. 

Inhabitants of the country who may bring help to the wounded 
shall be respected, and shall remain free. The Generals of the 
belligerent Powers shall make it their care to inform the inhabitants 
of the appeal addressed to their humanity, and of the neutrality 
which will be the consequence of it. 

Any wounded man entertained and taken care of in a house 
shall be considered as a protection thereto. Any inhabitant who 
shall have entertained wounded men in his house shall be exempted 
from the quartering of troops as well as from a part of the con- 
tributions of war which may be imposed. 

Article VI. 

Wounded or sick soldiers shall be entertained and taken care of, 
to whatever nation they may belong. 

Commanders-in-chief shall have the power to deliver immediately 
to the outposts of the enemy soldiers who have been wounded in 
an engagement when circumstances permit this to be done, and with 
the consent of both parties. 

Those who are recognised, after their wounds are healed, as 
incapable of serving, shall be sent back to their country. 

The others may also be sent back, on condition of not again 
bearing arms during the continuance of the war. 

Evacuations, together with the persons under whose directions 
they took place, shall be protected by an absolute neutrality. 

Artide YU. 

A distinctive and unifom flag shall be adopted for hospitals, 
ambulances, and evacuations. It must, on eveiy occasion, be 
accompanied by the national Hag. An arm-badge {brassard) shall 
also be allowed for individuals neutralised, but the delivery thereof 
shall be left to military authority. 

The flag and the arm-badge shall bear a red cross on a white 
^ound. 

Article YlIJ. 

The details of execution of the present Convention shall be 
regulated by the Commanders-in-chief of belligerent armies, 
according to the instructions of their respective Governments, and 
in conformity with the general principles laid down in this 
Convention. 
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THE DECLARATION OP ST. PETERSDUBO, 1868 . 

II cesserait (jgalement d’fitre obligatoire du moment oil, dans une Ch. XIV. 
guerre entre Pai'ties Contractantes ou Accfidaiites, nne partie non- ' ““ 
Coiitractante ou qui n’aiirait pas acciijd^ se joindrait a I’un des 
bellig^rants, 

Les Parties Contractantes on Acc6dantes se r^servent de s’entendre 
ultijrieurement toutes les fois qu’une proposition precise serait 
formulae en vue des perfcctionnements a venir que la science 
pourrait apporter dans I’armement des troupes, afin de maintenir 
les principes qu’elles ont posfis et de concilier les n§c6sssit6s de la 
guem avec les lois de l’liumanit6. 

Fait a St. P6lersbourg, le cent 

soixante-liuit. 


(TRANSLATION.) 

Declaration. 

On the proposition of the Imperial Cabinet of Russia, an Inter- 
national Military Commission having assembled at St. Petersburg!! 
in order to examine into the expediency of forbidding the use of 
certain projectiles in times of war between civilized nations, and 
that Commission, having by common agreement fixed the technical 
limits at which the necessities of war ought to yield to the require- 
ments of humanity, the Undersigned are authorized by the orders 
of their Governments to declare as follows 

Considering that the progress of civilization should have the 
effect of alleviating as much as possible the calamities of war ; 

That the only legitimate object which States should endeavour 
to accomplish during war is to weaken the military forces of the 
enemy ; 

That for this purpose it is sufficient to disable the greatest 
possible number of men ; 

That this object would be exceeded by the employment of arms 
which uselessly aggravate the sufferings of disabled men, or render 
their death inevitable ; 

That the employment of such arms would, therefore, be contrary 
to the laws of humanity ; 

The Contracting Parties engage mutually to renounce, in case of 
war among themselves, the employment by their military or naval 
troops of any projectile of a weight below 400 grammes, which is 
either explosive or charged with fulminating or inflammable 
substances. 

They will invite all the States which have not taken part in the 
deliberations of the International Military f .ommission assembled 
at St. Petersburg!!, by sending Delegates thereto, to accede to the 
present engagement. 

This engagement is obligatory only upon the Contracting or 
Acceding Parties thereto, in case of war oetween "^wo or more of 
themselves : it is not applicable with regard to 'ii-Conti’acting 
Parties, or Parties who shall not have acceded to % 

“ It will also cease to be obligatory from the mcl^“' nt when, in a 
war between Contracting or Accediiig Parties, aA*^i-(^ntract!^|j 
Party or a non- Acceding Party shall join one of tlf|, '^elli^’- 

The Contracting or Acceding Parties reserve A to 

come hereafter to an understanding whenever a p. ‘'j^roposition 
shall be drawn up in view of future improvem/.j;j^^i^ich science 
may effect in the armament of troops, in ord4j^”o maintain the 
(m.l.) p 2 
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Article V. Oh 

Les prisonniers de gueire peuvent 6tre assujettis a I’internement 
dans une rille, forteresse, camp, ou locality quelconque, avec 
obligation de ne pas s'en Eloigner au dela de certaines limites 
d6temin6es ; mais ils ne peuvent litre enferm6s qiie par mesure de 
&ilret6 indispensable. 

Article VI. 

f 

L’Etat pent employer, comme travailleurs, les prisonniers de 
guerre, selon leur grade et leurs aptitudes. Ces travaux ne seront 
pas excessifs et n’auront aucun rapport avec les operations de la 
guerre. 

Les prisonniers peuvent dtre autorises a travailler pour le 
compte d'Adniinistrations Publiques ou de particuliers, ou pour 
leur proper compte. , 

Les travaux fait pour I’Etat soot payes d’aprSs les tarifs en 
vigueur pour les militaires de I’armee nationale executant les 
mGmes travaux. 

Lorsque les travaux ont lieu pour le compte d’autres Administra- 
tions Publiques ou pour des particuliers, les conditions en sont 
rGglGes d’accord avec I’autoiite militaire. 

Le salaire des prisonniers contribuera a adoucir leur position, et 
le surplus leur sera compte au moment de leur liberation, sauf 
defalcation des frais d'enti-etien. 

Article VII, 

Le Gouvernement au pouvoir duquel se trouvent les prisonniers 
de guerre eat charge de leur entretien. 

A defaut d’une entente speciale entre lea belligerants, les prison- 
nicrs de guerre seront traitGs, pour la nourriture, le couchage, et 
riiabillement, sur le mfirae pied que les troupes du Gouvernement 
qui les aura captures. 

Article VIII. 

Les prisonniers de guerre seront spumis aux lois, rGglements, et 
ordres en vigueur dans I’armee de I'Etat siu pouvoir duquel ils se 
trouvent. 

Tout acte d’insubordination autorise, a leur Ggard, les mesures de 
rigueur necessaires. 

Les prisonniers dvadGs, qui scraient repris avant d’avoir pu 
rejoindre leur armee ou avant de quitter le territoire occupG par 
I’armee qui les aura captures, sont passibles de peines disciplinaires. 

Les prisonniers qui, aprGs avoir rGussi a s’evauer, sont de nouveau 
faits prisonniers, ne sont passibles d’aucune peine pour la fuite 
anterieure. 

Article IX, 

Cheque prisonnier de guerre est tenu de declarer, s’il est interroge 
^ ce Bujet, ses veritables noms et grade et, dans le cas oh il eufrein- 
drait cette rhgle, il s’exposerait a une restriction des avantages 
accordes aux prisonniers de guerre de sa categoric. 

Article X. 

Les prisonniers de guerre peuvent 6tre mis en libertG sur parole, 
si les lois de leur pays les y autorisent, et, en pareil cas, ils sont 
obliges, sous la garantie de leur honneur personnel, de remplir 
scrupuleusement, tant vis-a-vis de leur propre Gouvernement que 
vis-a-vis de celui qui les a faits prisonniers, les engagements qu’ils 
auraient contracted 
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seront affranchis de toutes taxes postales, aussi bien dans les Ob. XIV. 
pays d’origine et de destination que dans les pays interm6diaires. — 
Les dons et se’conrs en nature destines aux prisoimiers de guerre 
seront admis en franchise de tons droits d’entrfie et autres, ainsi 
qqe des taxes de transport sur les chemins de fer exploits par 
I’Etat. 


Article XVII. 


Les ofljciers prisoimiers pouiTont recevoir le complement, s’il y a 
lieu, de la solde qui leur est attribuee dans cette situation par les 
Eeglements de leur pays, a charge de remboursement par leur 
(Jouvernement. 


Article XVIIL 


Toute latitude est laissde ouxprisonniersde guerre pour I’exercice 
de leur religion, y compris rassistance aux offices de leur culte, a la 
seule condition de sc conformer aux mesures d’ordre et de police 
prescrites par l’autorit6 militaire. 


Article XIX. 

Les testaments des prisonniers de guerre sont re 9 U 8 ou dress6s 
dans les m6mes conditions que pour les militaires de l’arm6e 
nationale. 

On suivra 4galement les ni6mes regies en ce qui conceme les 
pieces relatives a la constatation des d^c^s, ainsi que pour 
I’inhumation des prisonniers de guerre, en tenant comptie de leur 
grade et de leur rang. 

Article XX. 

Aprds la conclusion de la paix, le rapatrienient des prisonniers de 
guerre s’effiectuera dans le plus bref d61ai possible. 


Ohapitre IIL— Des Malaues et des Bdessj^s. 

Article XXI, 

Les obligations des bellig6rantsconccrnaDtle service des malades 
et des blesses sont r%ies par la Convention de Geneve du 22 Aoht, 
1864, sauf les modifications dont celle-ci pouii’a 6trc I’objet. 


SECTION IL-DES HOSTILITES. 

Chapiti'e I. — Des motens de nuibe A l’Ennemi, des SifeoES 
ET DES BoMBARDEMSNTS. 

/ 

Article XXII. 

Les bellig^rants n’ont pas un droit illimit6 quant au clioix des 
moyens de nuire a I’ennemi. 

Article XXIII i 

Outre les prohibitions 6tablies par des Conventions sp6ciales, il 
est notamment interdit 

(a^ D’employer du poison ou des amies empoisonn^es ; , 

(b) De tuer ou de blesser par trahttoii des individus appartenant 
a la nation ou d I’arm^e ennemie ; 

(c) De tuer ou de blesser un ennemi qui, ayant mis has les armes 
ou n’ayant plus les moyens de se d4fendre, s’est rendu d discretion ; 

(d) De declarer qu’il ne sera pas fait de quartier ; 
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Article XXXL 

L’espion qui, ayanl rejoint I’amte a laquelle il appartieat, eat 
capturd plus tard par Pennemi, est traite comme prisonnier de 
guerre et a’encourt aucime responsabili(;6 pour sea actes d’espion- 
nage antfirieurs. 

Chapilre III.— Des PAnuEMENTAiRES. 

Article XXXII 

Est consid6r6 comnio parlementaire Pindividu autorisC* par Pun 
des bellig6ranta a eutrer en pourparlers avec Pautre et se pr6' 
sentant arec le drapeau blana II a droit a Pinviolabilit6 ainsi que 
le ti-onipette, clairon, ou teiabour, le porte-drapeau et Pinterprfite 
qui Paccompagneinient. 

Article XXXllL 

Le Chef auquel un parleinent<aire est exp6di^ n’est pas oblig^ de 
le recevoir en toutes circonstances. 

II peut prendre toutes les mesures necessaires afin d’emp8cher le 
parlementaire de pro6ter de sa mission pour se renseigner. 

II a le droit, en cas d’abus, de rctenir temporairement le parle- 
mentaire. 

AHide XXXIY. * 

Le parlementaire pei’d sea droits d’inriolabilitfi, s’il est prouv6, 
d’uuc manilire positive et irrecusable, qu’il a profit^ de sa position 
privil<5gi6e pour provoquer ou commettre un acte de traliiaon. 

Cliapitre IV.— Des Capitulations. 

Article XXXV. 

Les Capitulations arr9t6e8 entre les Parties Contractantes doivent 
tenir corapte des rigles de I’honneur militaire. 

Une fois fixees, elles doivent Ctve scrupuleusement obaetv^es par 
les deux parties, 

Cliapitre V,— De l’ Armistice. 

AHide XXXVL 

L'arraistice suspend les ojiijrations de guerre par un accord 
mutuel des parties bellig6i’antes. Si la durfie n’en est pas d6ter- 
min6e, les parties belligerantes peuvent reprendre en tout temps 
les operations, pourvu toutefois que I’ennemi soit avert! en temps 
conveiiu, conform6ment aux conditions de I’armistice. 

Article XXXVJI. 

L’amiistice peut Ctre gfindral ou jlocal Le premier suspend 
partout les operations de guerre des Etats belligerants ; le second, 
seulement entre certaines fractions des armees belligerantes et dans 
un rayon determine. 

Article XXX Via 

L’armistice doit 6tre notifie ofSciellement et en temps utile aux 
autorites competentes et aux troupes, Les hostilites sont suspen- 
dues immediatement apres la notification on au terme fixe. 

AHide XXXIX. 

II depend des Parties Contractantes de fixer, dans les clauses de 
Tarmistice, les rapports qui pourraient avoir lieu, sur le theatre de 
la guerre, avec les populations et entre elles. 
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Jrttc/e A'T”. 

Relief Societies for prisoners of war, which are regularly con* 
stituted in accordance with the law of the country with the object 
of serving as the intermediary for charity, shall receive from the 
belligerents for themselves and their duly accredited agents every 
facility, within the bounds of militaty requirements and Adminis- 
trative Regulations, for the effective accomplishment of their 
humane ta^. Delegates of these Socities may be admitted to the 
places of internment for the distribution of relief, as also to the 
halting places of repatriated prisoners, if furnished with a personal 
permit by the military authorities, and on giving an engagement 
in writing to comply with all their Regulations for order and 
police. ' 

Article XVI. 

The Information Bureau shall have the privilege of free postage. 
Letters, money orders, and valuables, as well as postal parcels 
destined for the prisoners of war or dispatched by them, shall be 
free of all postal duties, both in the countries of origin and 
destination, as well as in those they pass through. 

Gifts and relief in kind for prisoners of wai’ shall be admitted 
free of all duties of entry and others, as well as of payments for 
carriage by the Government railways. 

Article JVII. 

Officers taken prisoners may receive, if necessary, the full pay 
allowed them in this position by their country’s regulations, the 
amount to be repaid by their Government. 

Article XVIIl 

Prisoners of war shall enjoy every latitude in the exercise of 
their religion, including attendance at their own church services, 
provided only they comply with the regulations for order and 
police issued by the military authorities. 

Article XIX. 

The wills of prisoners of war are received or drawn up on the 
same conditions as for soldiers of the national army. 

The same rules shall be observed regarding death certificates, as 
well as for the burial of prisoners of war, due regard being paid 
to their grade and I'anh. 

Article XX. 

After the conclusion of peace, the repatriation of prisoners of 
war riiall take place as speedily as possible. 

Chapter III,— On the Sick and Wounded. 

ArUcU XXL 

The obligations of belligerents with regard to the^-^ick and 
wounded are governed by the Geneva Conventiop<tof the 22n(l 
jAugust, 1864, subject to any modificatious/^ich may be 
I introduced into it. / 
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the zone of operations of a belligerent, with the intention of Ch# XlV, 
communicating it to the hostile party. 

Thus, soldiers not in disguise who have penetrated into the zone 
of operations of a hostile army to obtain information are not con- 
sidered spies. Similarly, the following are not considered spies : 
soldiers or civilians, carrying out their mission openly, charged 
with the delivery of despatches destined either for their own army 
or for that of the enemy. To this class belong likewise individuals 
sent in balloons to deliver despatches, and generally to maintain 
communication between the various parts of an army or a territory. 


2[rticU 


A spy taken in the act cannot be punislied without previous 
trial. 


Article XXXI 


A spy who, after rejoining the army to which he belongs, is 
subsequently captured by the enemy, is treated as a prisoner of 
war, and incurs no responsibility for his previous acts or espionage. 


Cliapter III.— On Flags of Truce. 

Article XXXII. 

An individual is considered as bearing a flag of truce who is 
authorized by one of the belligerents to enter into communication 
with the other, and who carries a white flag. He has a right to 
inviolability, as well as the trumpeter, bugler, or drummer, the 
flag- bearer, and the interpreter who may accompany him. 

Article XXXIII. 

The Chief to whom a flag of truce is sent is not obliged to receive 
it in all circumstances. 

He can take all steps necessary to prevent the envoy taking 
advantage of his mission to obtain information. 

In case of abuse, lie has the right to detain the envoy tem- 
porarily. 

Article XXXir. 

Tlie envoy loses his rights of inviolability if it is proved beyond 
doubt that be has taken advantage of his privileged position to 
provoke or commit an act of treachery. 

Chapter IV.— On Capitulations. 

Article XXXr. 

Capitulations agreed on between the Contracting Parties must 
be in accordance with the rules of military honour. 

When once settled, they must be scrupulously observed by both 
the parties. 

Chapter V.— On Armisticbs, 

Article XXXVL 

An armistice suspends military operations by mutual agreement 
between the belligerent parties. If its duration is not fixed, the 
belligerent parties can resume operations at any lime, provided 
always the enemy is warned within the time agreed upon, in 
accordance with the terms of the armjstice, 

(M.L.) 
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Article XLYIIL 

If, ia the territory occupied, the occupant collects the taxes, dues, 
and tolls imposed for the benefit of the State, he shall do it, as far 
as possible, in accordance with the rules in existence and the 
assessment in force, and will in consequence be bound to defray 
the expenses of tlie administration of the occupied lerritoiy on the 
same scale as that by which the legitimate Government was bound. 

Arikh XLIX . . 

If, besides the taxes mentioned in the preceding Article, the 
occupant levies other money taxes in the occupied territory, this 
can only be for military necessities or the administration of such 
territory. 

Arikh L. 

No general penal t}', pccuniaiy or otherwise, can be inflicted on 
the population on account of the acts of individuals for which it 
cannot be regarded as collectively responsible. 

Arikh LL 

No tax shall be collected except under a written order and on 
the responsibility of a Commander-in-chief. 

This collection shall only take place, as far as possible, in accord- 
ance with the rules in existence and the assessment of taxes in force. 

For every payment a receipt shall be given to the taxpayer. 

Arikh LIT. 

Neither requisitions in kind nor services can be demanded from 
communes or inhabitants except for the necessities of the army of 
occupation. They must be in proportion to the resources of the 
country, and of such a nature as not to involve the population in the 
obligation of taking part in military opemtions against their countr}'. 

These requisitions and services shall only be demanded on the 
authority of the Commander in the locality occupied. 

The contributions in kind shall, a.s far as possible, be paid for in 
ready money j if not, their receipt shall be acknowledged. 

Artide LIIL 

An army of occupation can only take possession of the cash, 
funds, .and property liable to requisition belonging strictly to the 
Stiite, depfits of arms, means of transport, stores and supplies, and, 
generally, all movable property of the State which may be used for 
military operations. 

Bail way plant, land telegraphs, telephones, steamers, and other 
ships, apart from cases governed by maritime law, as well as depfits 
of arms and, generally, all kinds of war material, even though 
belonging to Companies or to private persons, are likewise material 
which may serve for military operations, but they must be restored 
at the conclusion of peace, .and iudeniiiities p.aid for them. 

Arikh LIV. 

The plant of railways coming from neutral States, whether the 

S erty of those States, or of Compiinies, or of private persons, 
be sent back to them as soon <as possiUe. 

Arikh LY, 

The occupying State shall only be regarded as administrator and 
usufructuary of the public buildings, real property, forests, and 
agricultural works belonging to the hostile State, and situated in 
the occupied country. It must protect the capital of these 
properties, and administer it according to the rules ot psufruct. 
(ir.L,) ' ' ' q 2 • 
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Toufcefols le belligoi’ant, obligo cl’abaiidoimer dea nialades ou dea Oh. XIV. 
bless6s {I sou adversaire, iaiasera avec eux, autaat qiie lea circoii- — 
atauces inilitaires le permefcfcrout, mie partie de aon personnel efc de 
son materiel sauitaires pour contribuer a lea soigner. 

Artido 2. 

Sous reserve dea soins a leur fournir en vertu de I’article prece- 
dent, lea blesses ou maladea d’une armee tombea au pouvoir de 
I’autre belligerant sent prisonniers de guerre et les regies generales 
dll droit des gens concernant les prisonniers leur sent applicables. 

Cepeiidant, les belligerants restent libres de stipuler entre eux, 
ii regard des prisonniers blesses ou malades, telles clauses d'excep- 
tion ou de faveur qu’ils jugeront utiles ; ils anront, notamment, la 
faciUte de co'nvenir : 

De se remettre redproquement, aprils un combat, les blessea 
laisses siu’ le champ de bataille ; 

De reuvoyer dans leur pays, apros lea avoir mis en etat d’etre 
transportes ou apr^s guerison, les blesses ou malades qu’ils ne 
voudront pas garder prisonniers ; 

De remettre a un Etat neutre, du consentenieiit de celui-ci, ,dea 
blesses ou maladea de la partie advewe, a la charge par I'Etat 
neutre de les interner jusqu’a la fin dea bostilites. 

Article 3. 

Apr^s cbaque combat, I’occupant du champ de bataille prendra 
dea mesures pour recherclier lea bless6s et pour les faire proteger, 
ainsi que les morts, contre le pillage et les maui'ais trnitements. 

II veillera ii ce que I’inhumation ou I’incineratiou des morts soit 
precedes d’un examen attentif de leurs cadavres. 

Article 4. 

Qiaque belligerant envewa, d^s qu’il sera possible, aux autorites 
de leur pays ou de leur arm6e les marques ou ])ieces militaires 
d'identite trouv6es sur lea morts et I’etat nominatif des ble3s6s ou 
malades recueillis par lui. 

Les belligerants se tiendront r6ciproquement au couraiit des 
internements et des mutations, ainsi que des entr6os dans les 
lifipitaux et des deccs survenus parml les bless6s et malades en 
leur pouvoir. Ils recueillerout tons les objets d’un usage personnel, 
valeurs, lettres, etc., qui seront trouvds sur les champs de bataille 
ou d61aiss6s par les bless6s ou malades d6c6d6s dans les 6tablis3e- 
meiits et formations sanilaires, pour les faire transmettre aux 
int^resses par les autorit6s do leur pays. 

Article 5. 

L’autorit6 railitaire pourra faire appel au z^le charitable des 
habitants pour recueillir et soigner, sous son eontr6le, des bless6s 
ou malades des armues, en accordant aux personnes ayant r6pondu 
a cet appel uue protection sp6ciale et certaincs immunitfe. 

Cliapitre II.— Des Foumations et ^Itablissbuents Sanitaibes. 

Artido Q, 

Les formations sanitaires mobiles (e’est-a-dire celles qui sent 
destinees a accompagner les armies en carapagne) et les 6tablisse- 
ments fixes du service de sante seront respect6s et piot6g6s par les 
belligdrapts. 

Artide 7. 

La protection due aux formations et dtablissemeiits sauitaires 
cesse si I’on en use pour comraettre des aotes nuisibles a I’ennemi. 
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Oluipitro IV.— Du Materiel Cli 

Article 14. 

Les fonuations sanitsiires mobiles conserveront, si dies tombent 
au pouvoir de I’ennemi, Icui inatoriel, y compris les attelages, quels 
que soient les moyens de transport et le personnel conducteur. 

Toutefois, raiitorit6 luilitaire comp6tente aura la faculty de s’en 
^ serrii’^ pour les soiiis des bleas6s efc malades ; la restitution du 
materiel aura lieu dans les conditions prevues pour le pereonnel 
sanitaire, et, autant que possible, en mSme temps. 

Article 15. 

Les bfitiraents et le matfiriel des dtablissements fixes demeurent 
soumis aux lois de la guerre, mais ne pourront fitre d6toura63 de ■ 
lour emploi, tant qu’ils seront nilcessaires aux blesses et aux malades, 

Toutefois, les commandants des troupes d‘op6iations pourront 
en disposer, en cas de nficessitds militaircs importantes, eu assurant 
au proalable le sort des blesses et malades qui s’y trouvent. 

Article 16. 

Le matdrici des Socidtus de secours, admises au bdndfice de la 
Convention conformdraent aux conditions ddtermindes par celle-ci, 
eat considerd comme proprietd privde et, comme tel, respeetd en 
toiite circonstiince, sauf le droit de I'dqnisition reconnu aux belli- 
gdrants selon les lois et usages de la gucire. 

Cliapitre V.— Des Coxvois ^Evacuation. 

Article 17. 

Les convois d’dvacuatioii seront traitds comme les formations 
sanitaires mobiles, sauf les dispositions spdciales suivantes : 

]** Le belligdrant interoeptant nn convoi pourra, si les ndeessilds 
militaires I’exigent, le disloquer en se ebargeant des malades et 
blessds qu’il contiont. 

2” Dana cc cas, I’obligation de renvoyer le personnel sanitaire, 
prdvue a I’article 12, sera dtendue a tout le personnel militaire 
prdposd ail transport ou a la garde du convoi et muni ^ cet effet 
d’un mandat rdgulier. 

L’obligation de rendre le matdriel sanitaire, prdvue a rarticle 14, 
s’appliquera aux trains de chemins de fer et bateaux de la naviga- 
tion intdrieure spdcialement organisds pour les dvacuations, ainsi 
qu’au matdriel d’amdnageraent des voitures, trains et bateaux 
ordinaires apparteiiant au service de santc. 

Les voitures militaires, autres que celles du service de santd, 
pourront Ctre capturdes avec leurs attelages. 

Le personnel civil et les divers moyeiis de transport provenant 
de la rdquisition, y compris le matdriel de chemin de fer et lea 
bateaux ntilisds pour les convois, seront soumis aux rdgles gdndrales 
du droit des gens. 

f 

Cliapilre 71— Du SiasE Distinctif. 

Article 18. 

Par lioramage pour la Suisse, le signe bdraldique de la croiX 
rouge sur fond Wane, formd par interversion des couleurs fdddrales, 
eat maintenu comme embldme et signe distinctif du service 
• sanitaire des armdes. 

Article 19. , . 

Cet embldmc figure sur les drapeaiix, les brassards ainsi que 
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legislatures, les niesures n(5ces.saires'pour empOclier eii tout temps ch. XI'V 
Pemploi, par des pcarliculiers ou par des soci6t63 autres qne celJcs — 
y ayant droit en vertu de la pi’^sente Convention, de I’emblcme ou 
de la denomination de GroLv-Iiotige ou (M)Lv de Geneve, notamment 
dans un but commercial, par le nioyen de marques de fabrique ou 
de commerce. 

L’iiiterdiction de I’emploi de I’emblome ou de la d6noraination 
dont il s’a^t produira son effet a partir de l’6poque detemiinfie par 
chaqiie legislation et, au plus tard, cinq ans apr^s la mise en vigueur 
de la pr6sente Convention. Dda cette mise en vigueur, il ne sera 
plus licite de prendre une marque de fabrique ou de commerce 
contraire a I’iiiterdiction. 

Artide 28. 

Les Gouvernements signataires s’eiigagent %alement a prendre 
ou a proposer a leurs legislatures, en cas d’insuffisauce de leura lois 
p6nales militaires, les mesures neccssaires pour I'dprimer, en temps 
de guerre, les actes individuels de pillage et de mauvais traitements 
envers des blesses et malades des arm6es, ainai que pour punir, 
comme usurpation d’insignes militaires, Fusage abusif^du drapeau 
et du brassard de la Croix-Rouge par des militaires ou des 
particuliers non protege's par la presente Convention. 

Ils se conimuniqueront, par l’intemi6diaire du Conseil ftideitil 
suisse, les dispositions relatives a cette repression, au plus tarcl dans 
lea cinq ans de la ratification de la presente Convention. 


Dispositions O^nerahs. 

Article 29. 

La presente Convention sera ratifiee aussi t6t que possible. 

Les ratifications seront d6posees a Berne, 

Il sera dresse du depfit de cliaque ratification un procHs-verbal 
dont une copie, certifiee conforme, sem remise par la voie diploma- 
tique a toutes les Puissances contractautes. 


Article 30. 

La presente Convention entrera en vigueur pour ebaque Puissance 
six mois apr^s la date du depOt de sa ratification. 

Article 31. 

La pr6sente Convention, dfiment ratifioe, rerap, lacera la Conven- 
tion du 22 aofit 1864 daus les rapports entre les Etats coutractants. 

La Convention de 1864 reste en vigueur dans les rapports entre 
les Parties qui I’ont signee et qui ne ratifieraient pas dgalement la 
presente Convention. 

Article 32. 

La presente Convention pourra, jusqu’au 31 decembre proebain, 
Stre signee par les Puissances representees a la Conference qui s’est 
ouverte a Geneve le 11 juin 1906, ainsi que par les Puissances non 
representees ii cette Conference qui ont Bign6 la Convention de 1864. 

Celles de ces Puissances qui, au 31 decembre 1906, n’auront pas 
signe la presente Convention, resteront libres d’y adh6rer par la 
-fstrite. Elies auront §i faire connaltre leur adli6sion au moyen d’une 
notification ecrite adressee au Conseil federal suisse etcommuniquee 
par celui-ci ^ toutes les Puissances contractantes, 

Les autres Puissances pourront demand er a adherer dans la 
meme forme, mais leur demande ne produira eflfet que si, dans le 
deiai d’un an a partir de la notification au Conseil federal, celui-ci 
n’a regu d’opposition de la part d'aucune des Puissances con- 
tractantes. 
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of tlie couiltry or army to wliich they belong the military identiti- ch. XIV. 
cation marks or tokens found oil the dead, and a nominal roll of the — 
wounded or sick who have been collected by him. The belligerents 
shall keep each otlier mutually informed of any internments and 
changes, as well as of admissions into hospital and deaths, among 
tlie wounded and sick in their hands. They shall collect all the 
ai’ticles of personal use, valuables, letters, &c., which are found on 
the field of battle, or left by the wounded or sick who have died in 
the medical establishments or units, in order that such objects may 
be transmitted to the persons interested by the authorities of their 
own country. 

Article b. 

A competent military authority may appeal to the charitable 
zeal of the inhabitants to collect and take care of, under his direction, 
the wounded or sick of armies, granting to tlwse who respond to 
the appeal special protection and certain immunities. 

Chapter II.- MEDicAr. Units and Establishments. 

Article 6. 

Mobile medical units (that is to say, those which are intended to 
accom])any armies into the field) and the fixed establishments of the 
medical sa'vice shall be respected and protected by the belligerents. 

Article 7. 

The protection to which medical units and establishments are 
entitled ceases if they are made use of to commit acts harmful to 
the enemy. 

Article 8. 

Tlie following facts are not considered to be of a nature to 
deprive a medical unit or establishment of the protection guaranteed 
by Article C 

1. That the personnel of the unit or of the establishment is 
armed, and that it uses its arms for its own defence or for that of 
the sick and wounded under its charge. 

2. That in default of armed orderlies the unit or establishment 
is guarded by a piquet or by seutiuels, famished with an authority 
in due form. 

3. That weapons and cartridges taken from the wounded and not 
yet handed over to the proper department are found in the unit or 
establishment. 

Chapter III.— Personnel, 

Article 9. 

The personnel engaged exclusively in the collection, transport, 
and treatment of tlie wounded and the sick, as well .as in the 
administration of medical units and establishments, and the 
Chaplains attached to amies, sliall be respected and protected 
under all circumstances. If they fall into the hands of the enemy 
they shall not be treated as prisoners of war. 

These provisions apply to the guard of medical units and estab» 
j ■yents under the circumstances indicated in Article 8 (2). * 

' '(Tl Article 10. 

aiithie personneLof Voluntary Aid Societies, duly recognized and 
'n^Aorized by their Government, who may be employed in the 
na'aical units and establishments of armies, is placed on the 
81 Te footing as the personnel referred to in the preceding Article, 

^r'Vided always that the first-mentioned personnel shall be 
Si oject to military law and regulations. 
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1. A belligerent intercepting a convoy may break it up if militaiy Oh. XIV. 
exigencies demand, provided lie takes charge of the sick and — 
wounded who are in it. 

2, In this case, the obligation to send back the medical personnel, 
provided for in Article 12, slmll be extended to the wnole of the 
military personnel detailed for the transport orj tlie protection 
of the convoy and furnished with an authority in due form to that 
effect. 

The obligation to restore the medical material provided for in 
Article 14 shall apply to railway trains, and boats used in internal 
navigation, which are specially arranged for evacuations, as well as 
to the material belonging to the medical service for fitting up 
ordinary vehicles, trains, and boats. 

Military vehicles, other than those of the medical service, maybe 
captured with their teams. 

The civilian personnel and the various means of transport obtained 
by requisition, mcluding railway material and boats used for convoys, 
shall be subject to the general rules of international law. 


Chapter VI.~The Distinctive Emblem. 


Artide 18. 

As a compliment to Switzerland, the heraldic emblem of the red 
cross on a white ground, formed by reversing the Federal colours, 
is retained as the emblem and distinctive sign of the medical 
service of armies. 

Artide 19. 


With the permission of the competent military authority this 
emblem shall ne shown on the flags and armlets (brassards), as well 
as on all the material belonging to the medical service. 


Artide 20. 

The personnel protected in pursuance of Articles 9 (paragraph 1), 
10, and 11 shall wear, fixed to the left arm, an armlet (orassard) 
with a red cross on a white ground, delivered and stamped by 
the competent military authority and accompanied by a certificate 
of identity in the case of persons who are attaclied to the medical 
service of armies, but who have not a military uniform. 


Artide 21. 

The distinctive flag of the Convention shall only be hoisted 
over those medical units and establishments which are entitled to be 
respected under the Convention, and with the consent of the mili- 
tary authorities. It must be accompanied by, the national flag of 
the belligerent to whom the unitor establishment belongs. 

Neverrheless, medical units which have fallen into the hands 
of the enemy, so long as they are in that situation, shall not fly any 
other flag than that of the Eed Cross. 

'' Artide 22. 

iThe medical units belonging to neutral countries which may be 
authorized to afford their services under the conditions laid down 
in' Article 11 diall fly, along with the flag of the Convention, the 
niuonal flag of the belligerent to whose army they are attached.^ 

'Fhe provisions of the second paragraph of the preceding Article 
applicable to them. 
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General Provisions. Oh. XIV. 

Artide 29. 

The present Convention shall he i-atified as soon as possible. 

The ratifications shall be deposited at Berne. 

When each ratification is deposited k prock-urlal shall be drawn 
up, and a copy thereof certified as correct shall be forwarded 
through the diplomatic channel to all the Contracting Powers. 

ArtkU 30. 

The present Convention shall come into force for each Power 
six months after the date of the deposit of its ratification. 

Artide 31. 

The present Convention, duly ratified, shall replace the Con- 
vention of the 22nd August, 1864, in relations between the 
Contractmg States. The Convention of 1864 remains in force 
between such of the parties who signed it who may not likewise 
ratify the present Convention. 

Artide 32. 

The present Convention may be signed until the 31st December 
next by the Powers represented at the Conference which was 
opened at Geneva on the llth June, 1906, as also by the Powei-s, 
not represented at that Conference, which signed the Convention 
of 1864. 

Such of the aforesaid Fowem as shall have not signed the 
present Convention by the 31st December, 1906, shall remain free 
to accede to it subsequently. They shall notify their accession by 
means of a written communication addiessed to the Swiss Federm 
Council, and communicated by the latter to all the Contracting 
Powers. 

Other Powers may apply to accede in the same manner, but their 
request shall only take effect if within a period of one year from the 
notification of it to the Federal Council no objection to it reaches 
the Council from any of the Contracting Powers. 

Artide 33. 

Each of the Contracting Powers shall be at liberty to denounce the 
present Convention. The denunciation shall not take efiect until 
one year after the written notification of it has reached the Swiss 
Federal Council. The Council shall immediately communicate the 
notification to all the other Contracting Pm-ties. 

The denunciation shall only affect the Power which has notified i t. 

In witness whereof the Plenipotentiaries have signed the present 
Convention and have affixed thereto their seals. 

Done at Gene^the 6th July, 1906, in a single copy, which shall 
be deposited in/tho archives of the Swiss Confederation, and of 
jVmiJA-t‘ypftS,''cerfffied as correct shall be forwarded to the Con- 
tracting Powers through the diplomatic channel. 
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THE AEMY (ANNUAL) ACT, 1907. 

E.\TRACr FROJf 

All Act to jiroi'ule, dmiuj Tadvi Months, for the Discipline and 
hcgvlatioii of the Armij. (a.) 

"Whereas the raising or l<ceping of a stniiding army within the 
United Kingdom of Great Britain and Ireland in time of peace, 

(inlcss it be witli the consent of Parliament, is against law ; 

And whereas it ia adjudged neccssiry by His Majesty and this 
pi-cscnt Parliament that a body of forces should be continued for 
the safety of the United Kingdom and the defence of the posses- 
sions of His Majesty's Crawn, and that the whole uuniber of such 
forcc.s should consist of one hundml and ninety thousaiid, 
including those to be employed at the depfits in the United 
Kingdom of Great Britiiin and Ireland for the training of 
recruits for service at home and abroad, but exclusive of the 
numbers actually serving within Uis Majesty’s Indian possessions ; 

And whereas it is also judged necessary for the safety of the 
United Kingdom, and the defence of the possessions of this realm, 
that a body of Boyal JIarinc forces should be employed in His 
Majesty’s fleet and naval service, under the dircetion of the Lord 
High Admiml of the United Kingdom, or the Commissioners for 
c.xecuting the ofllcc of Lord High Adiniml aforesaid : 

And whereas the siiid marine forces may frequently be quartered" • 
or bo on shore, or sent to do dut)’^ or be on board transport ships oi 
vessels, merchant ships or vessels, or other ships or vessels, or they 
may be under other circumstances in which they will not be subject 
to the laws relating to the government of His Majesty’s forces by sea : 

And whereas no man can be forejudged of life or limb, or 
subjected in time of peace to any kind of punishment within this 
realm, by martial law, or in any other manner than by the judgment 
of his peers and according to the kno\sm and esfciblished laws of 
this realm ; yet nevertheless, it being requisite, for the retaining 
all the before-mentioned forces, and other persons subject to . 
military law, in their duty, that sin exact discipline be observed, 
and tliat persons belonging to the said forces who luutinv or stir up. 
sedition, or desert His Majesty’s seiwicc, or are guilty of crimes and 
offences to the prejudice of good order and military discipline, be 
brought to a more e.\cniplary and speedy punishment than the 
usual forms of the law will allow : 

And whereas the Army Act will expire in the year one thousand tiits Vici 
nine hundred and seven on the following days : 

(a) In the United Kingdom, the Channel Islands, and tlie Isle of 
Man, on the thirtieth day of A])ril ; and 

(h) Elscwliere in Europe, inclusive of Malta, also in the West 
Indies and Amciica, on the thu-ty-first day of July ; and 


(a) See Army Act, 8. 2., and ch. 1I| para. 35. 



AiaiT ACT. 


SOS 


(f) Elijewlierc, ■\vliether 'vrithiu or without His Majesty’s 
dominions, on tlie thirty-firet day of December : 

De it therefore enacted as follows : — 

Short title. jjjjg Ijg jjg (Annual) Act, 1907. 

2.— (1) The Army Act shall be and remain in force dviring the 
lor freciScT pwiods herein-af ter mentioned, and no longer, unless otherwise 
time*. provided by Parliiiniont (that is to say) 

(a) Within the United Kingdom, the Channel Islands, and the 
Isle of Man, from the thirtieth day of April one thousand 
nine hundred and seven to the thirtieth day of April one 
thousiiid nine hundred and eight, both inclusive ; and 

(1) Elsewhere in Enroiie, inclusive of Malta, also in the West 

Indies and America, from the thirty-fii-st day of July one 
tliousand nine hundred and seven to the thirty-first day of 
July one thousand nine hundred and eight, both inclusive ; 
and‘ 

(c) Elsewhere, whetber within or without His Majesty’s 
dominions, from the thirty-fii-st day of December one 
thousand nine hundied and six to the thirty-6rst day of 
July one thousand nine hundred and eight, both 
inclusive : 

(2) Tlie Amiy Act, while iii force, shall apply lo persons subject 
to military law, whether within or without His Majesty’s 
dominions. 

(.3) A pei-son subject to military law shall not be exempted from 
the ]iro visions of the Army Act by rciison only that the number of 
the foice.s for the time being in the service of His Majesty, e.xclusive 
of the marine forces, is either greater or less than the number 
lieiein-bcfoi’e mentioned. 

rncc'in 8. There shall be p lid to the keeper of a victualling house for 
the accommodation provided by him in pursuance of the Army Act 
' the prices specified in the Fii'st Schedule to this Act. 


FIEST SCHEDULE. 


Accommodation to be provided. 



Lodging and attendance for soldier where 
meals furnished. 

lireakfast as specified in P.ut 1. of the 
Second Sriiedule to the Army Act. 

Hot dinner ,as so s]ieciricd 

Slipper as so specified 

Where no meals furnished, lodging and 
atleiulance, and candles, vinegar, s.'Ut, and 
tl.e u.'se of tire, .'iiiil the necessary utensils 
for dici.sing and eating his meat. 

Ten pounds of oats, twelve pounds of hay, 
iiiui nght pounds of htniwpord.ay for each 
hor-e. 

T-'nlging and iutciulancc for oflieer 


Sixpence per night. 

Fourpence each. 

Elevenjiunce half- 
penny each. 
Twopence halfpenny 
each. 

Sixpence per day. 


One shilling and ninC' 
pence per day. 

Tw 0 shilliug.s per 
night. 


-V#!'.— An Officer shall par lor Ills fooJ. 
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THE ARMY ACT, 


AEEATOJEMENT OB' SECTIONS. 


Prdiminary. 

Section 

Short title of Aft .. .. •• 1 

Mode of briDging Act into force 2 

Dmsionof Act ‘ ,, .. ,, .. ,, >. 3 


Part I. 
DISCIPLINE. 


Cbiiies anr Funisements. 

Offences in respect of Military Service. 

Offences in relation to the enemy punishable with death. . , , 4 

Offences in relation to the enemy not punishable with death , . 5 

Offences punishable more severely on active service than at other 
times .1 .. 6 

Mutiny and Insubordination. 

Mutiny and eedition . . .. •• ,, •• ,• >• 7 

Striking or threatening superior officer ,, .. 8 

Disobedience to superior officer ,, .. 9 

Insubordination lU 

Neglect to obey garrison or other orders . . 11 

Desertion, Fraudulent Fnlistment, and Absence Kithoxit Leave, 

Desertion .. .. .. ,, •, 12 

Fraudulent enlistment .. .. ,, ,, 13 

Assistance of or connivance at desertion »t •• •• 14 
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governor, commsuiding officer, or other person shamefully 
to abandon or deliver up any ganison, place, post, or guard, 
which it was the duty of such governor, officer, or 
person to defend ; or 

(2.) Shamefully casts away his arms, ammunition, or tools in tlie 
presence of the enemy ; or 

(3.) Treacherously holds coiTCspondence with or gives intelligence 
to the enemy, or treadierously or through cowai’dice sends 
a flag of truce to the enemy ; or 

(4.) Assists the enemy ivith arms, ammunition, or supplies, or 
knowingly harbours or protects an enemy not being a 
prisoner; or 

(5.) Hanng been made a prisoner of war, voluntaiily serves 
with or voluntarily aids the enemy ; or 

(G.) Knowingly docs when on active service any act calculated 
to imperil the success of His Majesty’s forces or any part ' 
thereof ; or 

(7.) Misbehaves or induces others to misbehave before the enemy 
in such manner as to show cowardice, 
shall on conviction by coui’t-martial be liable to suiter death, or such 
less punishment as is in this Act mentioned. 

Note. 

Subject to wilitarif /«».— This iccludos not only ofllccrs and soldiers, but 
also c.ninp followers, sutlers, &c. Sco ss. 175, 176, and as to natives of India, 
s. ISO. 

rnra;;m]ili (1). Sltamcfidlif abandons, ijc. This ofTcnco can only bo com- 
mitted b 3 ' (ho person in clinigo of tlio gnnison, post, Ac., and not bj' tho 
subordinate under his command. Tho suirender of a place by an officer 
charged tvitli its defence can only he justified bj' tho utmost necessity, such ns 
'Taut of provisions or water, the absence of bopo of relief, and the certainty 
or oslrcmo probability’ that no further efforts could prevent tho place witii 
its gnnison, their nrms and magazines, falling into tlio Iiaiids of tlio enemy. 
Unless the necessity is shown, the conclusion must bo that tlio surrender 
or abandonment was shameful, andthcicforo an offenco under this section. 
The word/iojf includes any point or position (u'hcthcr fortified or not) which 
n det.achmcnt may be ordered to hold ; and the abandonment of a post would 
also include the aluindonmrnt of a siege if there wero no circumstances to 
warrant such a mousure. It has not tho s.'imc mc.niing ns in s. G (1), wlicro 
it has n'ferencc to an individual. ' I 

A chnrgo under tlio first part of this sub-section must detail some cir- 
cumstances wliich make tlic abandonment in a military senso shameful. 

I’nragraph (’J). Shamf/uUi/ casts atray. Tho chnrgo must show the 
circumstances which make the act in a inililnry sense shameful. Tho word 
•‘shaincriilly” is held to mean by a im.Mtivo and disgraceful ilcruliction of 
iluly, and not merely throiigii ncgligeueo or inisapprehension or error of jiidg- 
ment. 

r.iragraph (3). Tnachcrmtsl^ or through cmeardicr. The charge must show* 
the circiiinstnnces which indicate the treachery or cowardice. If there i* 
j!*i lri‘.achery or cowardice, tho cliargc slionld be laid under section 5(4). 
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Pnriigrapli (4), Supplies, This would include the faking any steps to Part 1. 
restore a supply of water cut off by our forces. — 

Kmwmgly. Evidence should if possible bo given that the accused know 
the person harbonved or protected to bo an enemy; but if the fact of the 
harbouring or protecting is proved, the court may infer knowledge from 
the circumstances. The same observation applies to “ voluntarily ” in (6) and 
to “ knowingly " in (G). Seo note to Rule 00 (a). 

Paragrapli (G^. For definition of active service, see s. 180 (1). 

Paragraph (7). This paragraph is confined to acts, words, neglect, or 
omissions which show cowardice, and the charge must be framed accordingly. 
Drunkenness or treachery (unaccompanied by cowardice) cannot be dealt 
with under this paragraph. 

Misbehaves. This means that the accused, from an unsoldierlike regard for 
his personal safety in the presence of the enemy, failed in respect of some 
distinct and feasible duty imposed upon him by a specified order or regulation, 
or by the well-understood custom of the service, or by the requirements of 
the caso, as applicable to the position in which ho was placed at the time. 


6. Every person subject to military law who on active service offences in 
commits any of the following offences ; that is to say, th^enemy 

(1.) Without orders from his superior officer leaves the ranks, in 
order to secure prisoners or horses, or on pretence of taking 
wounded men to the rear ; or 

(2.) Without orders from his superior officer wilfully destroys 
or damages any property ; or 

(3.) Is taken prisoner, hy want of due jirecaution, or through 
disobedience of orders, or wilful neglect of duty, or having 
been taken prisoner fails to rejoin His Majesty’s service 
when able to rejoin the same ; or 

(4.) Without due authority either holds correspondence with, or 
gives intelligence to, or sends a flag of truce to the enemy ; 
or 

(5.) By word of mouth or in writing, or by signals, or otherwise, 
spreads reports calculated to create unnecessaiy alarm or 
despondency j or 

(6.) In action, or previously to going into action, uses words 
calculated to create alarm or despondency, 
shall on conviction by court-martial be liable to suffer penal 
servitude, or such less punishment as is in this Act mentioned. 


Eoie, 

Paragraph (4). WitJmt dm authority. If primBfade a want of authority 
is shown, it will rest mth the accused to show that he had authority, but any 
evidence of his having liad authority which is known to the prasecutor 
should be adduced by the prosecutor. See rule 60 (A) and note. The terms 
of this paragraph include any nnanthorised communication of intelligence 
to the enemy even by indirect methods, such as sending letters or sketches, 
or plans, to friends ornewspapei'S. As to injm'ious disclosures not on active 
service, see s. 36. 

Every one present wth an army should bear in mind tliat the publication 
of letters from the army containing facts and opinions, often entirely erroneous. 
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relating to tljc oporatlons or pro5pcci5 of tlio enmpaign, enn Ecarcoly fail to 
liaro miscliierous results; and it is well known tLat botli during tlio Penin- 
sular and Crimean vrars, the cnemj were indebted for information to English 
newspapers. See G.O. of Duke of Wellington, dated Celorico, 10 Aug., 1810, 
quoted in Simmons on Courts-Martial, p. C7. ■ 

r.iragr.'\pb(5). The charge must detail the reports alleged to have been spread, 
and should indicate how they were calculated to create nnnccessaiy alarm 
or despondency. A similar remark applies to a charge under paragraph (6). 
It is not iicccssnTy to arcr or prora that the reports were false, — indeed the 
truth may increase the offence; — noris it necessary to show that any effect was 
actually produced by the reports spread or words used : it could, however, 
seldom be expedient to try an officer or soldier under this section for expres- 
sions wliich contd not be shown to have bad some effect. The offence under 
pnragrapli (5) may be committed either with reference to tho troops with 
whom tho offender is serriug, or with reference to the inhabitants of tho 
country. 

6. (1.) Every person subject to military law who commits any of 
tlie following offences, th.at is to say, 

(a.) Leaves his commanding officer to go in search of plunder; or 
(6.) Without orders from his superior officer, leaves his guard, 
picquet, patrol, or post ; or 
(c.) Forces a safeguard ; or 

(rf.) Forces or strikes a soldier when acting as sentinel ; or 
(e.) Impedes the provost -marshal, or any assistant provost- 
marshal, or any officer or non-commissioned officer, or 
other person legally exercising authority under or on behalf 
of the provost’ marshal, or, when called on, refuses to tossist 
in the execution of his duty the provost-marshal, assistant 
. provost-marshal, or any such officer, non-commissioned 
officer, or other pereon ; or 

(/.) Does violence to any peraon bringing provisions or supplies 
to the fowes ; or commits any offence against the property 
or pereon of any inhabitant of or r esidentin the country 
in which he is serving ; or 

(g.) Breaks into any house or other place in search of plunder j 
or 

(A.) By discharging fireanns, drawing swords, beating drums, 
iimking signals, using words, or by any means whatever, 
intentionally occasions false alarms in action, on the march, 
in the field, or elsewhere ; or 

<i‘.) Ti-cacherously makes known the parole, watchword, or counter- 
sign, to any person not entitled to receive it, or trcacher- 
oii-sly gives a p.'irole, watchword, or countersign differant 
from what he received ; or 

(J.) In ogularly detains or appropriates to his own corps, battalion, 
or detachment any provisions or supjilics proceeding to 
the forces, conlraty to any orders issued in that rc.spect ; 
or 
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Q:) Being a soldier acting as sentinel, commits any of the Moor- 
ing offences ; that is to say, 

(i) sleeps or is drunk on his post ; or 

(ii) leaves his post before he is regularly relieved, 
shall, on conviction by court-martial, 


Parti. 

s. 6. 

Misbeha- 
viour of 
Bontlnol. 


if he commits any such offence on active service, be liable to 
suffer death, or such less punishment as is in this Act men- 
tioned ; and 

if he commits any such offence not on active service, be liable, if 
an officer, to be cashiered, or to suffer such less punishment as 
is in this Act mentioned, and if a soldier, to suffer imprison- 
ment, or such less punishment as is in this Act mentioned. 

(2.) Every person subject to military law who commits any of the 
following offences ; (that is to say), 

(a.) By discharging firearms, drawing swords, beating drums, 
making signals, using words, or by any means whatever, 
negligently occasions false alarms in action, on the march, 
in the field, or elsewhere ; or 

(6.) Makes known tlie parole, watchword, or countersign to any 
person not entitled to receive it ; or, without good and 
sufficient cause, gives a parole, watchword or countersign 
different from what he i-eceived, 

shall on conviction by court-martial be liable, if an officer, to be 
cashiered, or to suffer such less punishment as is in this Act men- 
tioned, and if a soldier, to suffer imprisonment or such less punish- 
ment as is in this Act mentioned. 


Note. 

Sub-section (1). The punisbment for tbe offences here mentioned varies 
very widely according as tbe offences ate committed on active service or not on 
active service ; and where a man is charged with committing any of them on 
activo service, those ^ords must always bo inserted in the cbai’go. For tbe 
definition of active service, see section 189 (1). 

(a.) This paragraph, having regard to the special military significance 
of the term " plunder," is applicable only to offences committed on active 
scmco. 

(&.) Post. As used with respect to an individual tliis word refers to tbo 
position or place in which it may be the duty of an officer or soldier to be, 
especially when under arms : and with respect in particular to a sentry, it 
applies to the spot where the sentry is left to the observance of bis duties by 
tbo officer or non-commissioned officer posting him ; or to any limits specially 
pointed out as his walk. In dotennining what, in any particular case, is a 
post, the court will use their military knowledge. See note to (i) below. 

The place in which the person was posted is material and should be stated 
in the charge. 

(c.) Safeguard, A safeguard is a party of soldiers detached for the protec- 
tion of some person or persons, or of a particular village, mansion, or other 
property. • A single sentry posted from such party is still part of the safe- 
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fpipivl, and it is as crimiD.il to force him by brcalnng iuto the house, cellar,, 
or other propert}' nudcr his especial Ctiro as to forco the whole party. 

(c.) The court may oxcrciso their niilitaryknowledgc.asto whether a person 
was a provost-marshal, assistant provost-marshal or a person legally exer- 
cising anlhon'ty under or on behalf of the provost-iunrshni ; but it iriii bo 
open to the acensed to show that the p(‘rson ho is charged with impeding was 
not properly appointed provost-marshal or assistant provost-mnrshal, or wa» 
not legally exercising the above-mentioned authority. ^ 

It is frequently of the highest importance to conciliate the inhabitants 
of the country where the troops happen to be, and to induce them to bring 
pro^’ision6 and supplies. From tliis point of view an offenco which in other 
circumstances would bo trivial, may require exemplary punishment. For 
instnnrc,if a trifling theft has tho effect of disturbing the confidence of the- 
inhabitants and endangering the supplies of the army, the offence deserves 
very Eevero piinisliinont. As an offence under tho paragraph will really bo a 
civil offence when not committed on active service, a person should not bo 
charged under this paragraph when the offence is committed in tho United 
Kingdom or in anj’ other place whero there is a civil court competent con- 
vciiiGntly to deal with the case (see Ch. VII, para. 3). On the other hand, onb 
active service, offences wliich, if committed in tho United Kingdom, would ho 
tried by n civil court, may be better tried under ibis ounctmout. For 
instance, a sutler accused of rape committed on an iuhabitant of tho country 
might properly ho tried under it. The charge must set out tho specific acts 
of violence or tho specific offence alleged to Lave been done or committed. 

Tho house or oilier phico should bo specified iu the charge. 

Plunder. See above note to (o). 

(A.) Tho charge must set out exactly tho signal made or the words used. 

If means other than words are used they must bo specified briefly in tho- ^ 
particulars of tho charges ; and tho same romaik applies to (ho statement of 
the “ clsowhcro.’’ 

InftntiomlUj. See note to s. 4 (4), ns to “knowingly,” and Ch. Vll, 
para. 24. 

(i.) Although treachery must be averred in a charge under this paragraph, 
and want of good and sufficient canso in a charge under sub-section 2 (6), 
the charge need not detail tho drcumstanccs of tho treachery or of tho abscnco- 
of good and sufficient cause. Upon proof that the ncccscd made known tho- 
watchword to a {icrson not entitled to receive it, or gave a M’nlcliword different 
from wliol ho received, tho conrt will ho at liberty to*iufer the treachery or 
tho absence of good and snifideiit cansc, unless the accused can show that 
ho acted from good cauco aud not treacherously. The charge must aver or 
show thaltlie person was not entitled to receive tho watchword. 

IVatchword will indudo any authorised pass-word not being parole or 
conntersign which might, for example, bo adopted for a particii'ar 
emergency. 

O'.) Tlic charge must show how the act charged was irregular and contrary 
to orders. 

(t.) Post. See iiolo to (i) above. Tho fact of a sentry not being regu- 
larly posted is immaterial. A soldier is liable, if, being one of tho guard or * 
body funiisbiug tho sentry for tho post, ho ha,<i undertaken the duly of 
sentry, even though not po.stcd iu tho regular way by a non-commissioned 
oflu'er. A sentry found drunk a short distance from his ]iost should Ik* 
charged n ilh leaving his po*<t: he cannot properly ho charged with being 
drunk on his jiosl, though he may be charged uith dniukeune.ss on duly.. 
Auto •‘st.ibJfmen/’scc jam. SCO. 
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. Sub-seotion (2). (a.) Bee note to (1) (h) above. This paragraph applies 
only to false alarms among tiie troops occasioned negligently, 

(i.) See note to (1) (i) above. 


Fart L 
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Mutiny and Insuhordinatim, 

7. Every peraon subject to military law who commits any of the 
following offences ; that is to say, ** * 

(1.) Causes or conspires with any other persons to cause any 
mutiny or sedition in any forces belonging to His Majesty’s 
regular, reserve, or auxiliary forces, or Navy ; or 

(2.) Endeavours to seduce any person in His Majesty’s regular, 
reserve, or auxiliary forces, or Navy, from allegiance to His 
Majesty, or to persuade any person in His Majesty’s 
regular', reserve, or auxiliary forces, or Navy, to join in 
any mutiny or sedition ; or 

(3.) Joins in, or, being present, does not use his utmost endeavours 
to suppress, any mutiny or sedition in any forces belonging 
to His Majesty’s regulai', reserve, or auxiliary forces, or 
Navy; or 

(4.) Coming to the knowledge of any actual or intended mutiny or 
sedition in any forces belonging to His Majesty’s regular, 
reserve, or auxiliary forces, or Navy, does not without delay 
inform his commanding officer of the same, 
shall on conviction by court*martial be liable to suffer death, or 
such less punishment as is in this Act mentioned. 

Note. 

Paragraph (1). Mutiny or sedition. See as to these offences, Oh. Ill, 
paras, 4-G. A man might be tried under tliis paragraph for conspiring to 
cause a mutiny though the conspiracy proved abortive, and no mutiny took 
place. 

Paragraph (2). Civilians who endeavour to seduce any person serving in 
His Majesty’s forces by sea or land from allegiance to His Majesty, or to incite 
any such person to commit any traitorous practice whatsoever, ore liable on 
conviction by a civil court to penal servitude for life under 37 Geo. Ill, c. 

70, as amended by 7 Will, IV and 1 Viet. c. 91. 

Paragraph (3). Being present. Doubts might well arise whether men 
present when a mutiny was being contrived or had actually begun were 
actually joining it or not. This paragraph provides that if they are present 
and do not uso their utmost endeavours to suppress it, they will be eq^ually 
guilty as if they took that active imrt which consritutes joining in a 
mutiny. Consequently, men present on parade, or present accidentally, or 
induced by false pretences to attend a meeting", where a mutiny is begun or 
contrived, will be guilty of an offence under this paragraph although they 
took no active part, and therefore can hardly bo said to have joined in ihe 
mutiny. If a doubt exists as to whether any individual did or did not take 
such an active prt as to have joined in the mutiny, he may be charged in 
alternative charges under paragraph (1) and this paragraph. 

Each one of a body of men not mtu'ching, or not coming from their barrack 
room when duly ordered, is guilty of mutiny, if he cannot show that his 
disobedience was occasioned solely by reason of compulsion. 

(m.1,.) S 
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Part I Utmost endeaeours. This does not necessarily mean tho utmost of which n 

““ man is capable, but such ondeavonrs as a man might be reasonably and fairly 

8S. 7-8, 

Paragraph (4). Commanding offleer. This expression will include any person 
haring a military command over the person who has knowledge of tho mutiny 
or sedition, and is not limited by Bulo 129. A prirate soldier, for example, 
would properly inform his serjeant, and information so given would be held 
to be given to his commanding officer within the meaning of the section. 

Striking or 8, (1.) Eveiy person subject to military law who commits any of 
t^^ening following offences ; that is to say, 

” Strikes or uses or offers any violence to his superior officer, 

being in the execution of his office, 
shall on conviction by court-martial be liable to suffer death, or 
such less punishment as is in this Act mentioned ; and 
(2.) Every person subject to military law who commits anj'of the 
following offences ; that is to say, 

Strikes or uses or offers any violence to his supeiior officer, or 
uses threatening or insubordinate language to his superior 
officer, 

shall on conviction by couit-mai'tial, 
if he commits such offence on active semce, be liable to suffer 
penal servitude, or such less punishment as is in this Act men- 
tioned ; and 

if he commits such offence not on active service, be liable, if 
an officer, to be cashiered, or to suffer such less punishment as 
is in this Act mentioned, and if a soldier, to suffer imprison- 
ment, or such less punishment as is in this Act mentioned. 

Note. 

Sub-scction (Ij. In the execution oj his ojfice. It is difficult accurately 
to deilno tlicse words, but tbo military knowledgo and oxporionco of tbe 
members of a court-martial will ennblo tbcm in most iustancoB readily to 
dctomiiuo wbotber the superior is or is not in tlio oxocntion of his office. An 
officer in plain clothes may undoubtedly bo in tbe execution of bis office; but 
where tho officer is in plain clothes, it becomes necessary to prove some know- 
ledge on the part of tho soldier at tho time of offering tho violence- that tho 
person assaulted was an officer, wliich is not tho case whore tho officer is in 
unifonu. On tho other hand, thero may bo circnmstancos in which an officer 
in unifom is not in tho execution of his office. A coiporal asleep in tho 
b.arrack room of whicli ho was in cluirge would probably bo hold to bo within 
tho protection of tills section. 

An officer or non-conumssioned officer in quarters is in tho oxoaition of 
his office. 

A serjeant out of bartneks ordering a disorderly soldier to return to 
Liirracks is in tho execution of his office. 

Offers ang violence. These words include any defiant gesture or act which if 
completed would end in actual violence, but do not extend to an insulting or 
impertinent gesture or act from which violence could not result. For example, 
a soldier throwing down his anus or his accoutrements on parade, or throwing 
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tiway his cap or holt iu an importinent manner, but in sucli a direction that Part I. 
they could not strike a supoiior, could not be deemed to offer violence 
within tlio moaning of tliis enactment. So also a man shaking his fist, or ’ ' 
even drawing a bayonet, or otherwise making a show of violence against a 
superior, behind tho'bars of a cell or at such a distance that strildug him was 
at the moment impossible, is not guilty of offering violonce. On the other 
hand, throwing a missile, or pointing a loaded firearm at a superior would 
come within the section. 

If the violonce be used in self-defence, for instiince, if it be shown that 
it was necessary, or that at the moment the accused had reason to believe 
it was necessary for his actual protection from injury, and ttie^ he used no 
more violence than was reasonably nooe8s.aiy for this puiyose, ho is legally 
justified in using it, and commits no offence. 

Provocation is not a ground of .acquittal, hut tends to mitigate the punish- 
ment; evidence of provocation, it tendered, must therefore bo admitted in 
order to render the sentence valid. 

Suh-section (2), Threatening or iwnibordlmte language. Where the chni-ge 
is for threatening or insubordinate langnsge the particulars of the charge 
must state the expressions or their substance, and the superior to whom they 
were addressed. 

Expressions used merely for e.vcalpation would not be punishable under 
this section. It has been inlod that “expressions, however offensive to a 
superior, that are used (1) iu the course of a judicial inquiry, (2) by a party 
to that inquiry, and (3) upon a matter pertinent to and bond fide for tho pur- 
poses of that inquiry ns, for instance, the credibility of a witness, are privileged, 
and cannot he made the subject of a criminal charge." 

Expressions used oj a superior officer and not within his hearing, or which 
cannot be proved to be used to a superior officer, must ho charged as an 
offence under s. 40, and not under this section. But insubordinate or 
threatening language regarding one superiorif used to (iu the sense that it 
should be heard by) another superior is an offence under this section. 

The words must be used with an insubordinate intent, that is to say, they 
must be, either iu themselves, or in the manner or circumstances in which 
they are spoken, insidting or disrespectful, and in all cases it must reason- 
ably appear tliat they were intended to be heard by a superior. 

As to the use of coarse and abusive language by a man when drunk, see 
Cli. Ill, pares. 30, 81; and for general observations on insubordinate 
language, see Oh. V, para. 86. 

Improper language which does not amount to insubordinate language, or which 
ciinnot he proved to bo used to a supei'ior officer, must be charged under s. 40. 

As to active service, see tho beginning of note to section 6. 

Superior officer. The court should be satisfied, before conviction, tbiit the 
accused knew the person struck to be a superior officer. If the superior did 
not wear the insignia of his rank, and was not personally known to the 
accused, evidence would be necessary to show that tho accused was othenviso 
aware of his being of superior rank, the intention being of tho essence of tho 
offence. 

A charge alleging that the accused “attempted to strike” or “ struck at" 
a superior officer, though objectionable as not following the words of tho Act, 
has been held good. 

Tho expression “ superior officer "in tliis section me.ans not only a superior 
in rank as defined by s. 190 (7), but also a senior in the same grede where 
that seniority gives power of command according to the usages of the 
service ; biitone private soldier can never be the “ superior ofllcer ” of another. 

(M.L.) S 2 
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A militarj' policeman is not, as sucli, the superior officer of a private 
soldier. 

See generally as to offences against superiors, K.E., para. 554. 

9. (1.) Every person subject to military law'who commits the 
following offence ; th.it is to say, 

Disobeys, in such manner as to show a wilful defiance of authority, 
any lawful command given personallj'^ by his superior ofticer in 
the execution of his office, whether the same is given orally, 
or in writing, or by signal, or otherwise, 
shall on conviction by court-martial be liable to suffer death or such 
less punishment as is in this Act mentioned ; and 
(2.) Every person subject to militar}'' law who commits the follow- 
ing offence ; that is to say, 

Disobeys any lawful command given by his superior officer, 
shall, on conviction by court-martial, 
if he commits such offence on active service, be liable to suffer 
pcn.*il servitude, or such less punishment as is in this Act 
mentioned; and 

if he commits such offence not on active service, be liable, if an 
officer, to be cashiei*ed, or to suffer such less punishment as is 
in this Act mentioned, and if a soldier, to suffer imprisonment, 
or such less punishment as is in this Act mentioned. 

XOTE. 

Sub-eection (1). Disobtifs in snclt manner . . any lawful conmand. A cLargo 
under tliis sub-section would, as n rule, bo reserved for trial by a genei-nl 
court-martial. Tlio rhargo must specify tbo command, and that it was given 
personally, and must show tho manner in which the disobedionco sliowed ii 
wilful dcflnnco of authority; seo Ch. III. paras. 8-10. Tho particulars 
should also show how tho officer was in the execution of his office (seo 
unto to s. 8), but tho court may make use of their military knowledge for 
determiniug whether tho officer was in tho execution of his office, and whether 
ho was a superior officer who by virtue of Ms office was authorised to give 
such n command. 

The command must bo one relating to milil.ary duty, that is to say, tho dis- 
obedience of it must tend to impede, delay, or prevent a militoiy proceeding. 
Thus a command given by an officer to his soldier-servant to perform some 
domestic offico not relating to miliinr}' duty is not a command within the 
meaning of tliLs section. A soldier who rafuscs to take a letter relating to 
private the-atricals upon tho order of n non-commissioned officer does not 
disobey n lawful command. 

Religious scruples fnruish no excuse for disobedience. 

Thu disobedience must bo immediate or proximate to tho command, and 
actiinl non-complianco must bo proved. A man who says “ I will not do it,” 
does not necessarily di.«obcy. A man who when ordered to do a duty at n 
future time says " I will not do it,” dw.i not thereby commit an olTcneo 
under lid? section, though he may bo liable under s. 8 (2). See Gh. Ill, 
jura. !1. 

S'Jl>-secliou (2). Difobeymy lawful command. To establish an offence under 
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this suh-soctiou, it is not requisite to prove that the command was given person- 
ally by a superior. It is sufficient to show that it was given by the deputy or 
agent of a superior, whom, according to the usages of the service or otherwise, 
the accusoduiight reasonably suppose to have been duly authorised to notify to 
him the command of his superior. But it must bo n spociiie command to an 
individual, and must be given as being the command of a superior who by 
virtue of his office or otherwise was authorised to give such a command. 

An omission arising from misapprehension or forgetfulness is not an offence 
under this section. The act of a soldier who declines to sign his accounts 
upon the gi'ound that they are incorrect is not an offence under this section. 

If obedience to the command were physically impossible, the failure to obey 
would not bo an offence under this section. 

I For the meaning of the expression “ superior officer," see note to s. 8. 

As to active service, see Ch. Ill, para. 33, and note to s. G. 

As to disobedience of generiil or garrison orders, see s. 11. 

10. Eveiy person subject to military law who commits any of the 
following offences; that is to say, 

(1.) Being concerned in any quarrel, fray, or disorder, refuses to 
obey any olBcer (though of inferior rank) who orders him 
into arrest, or strikes, or uses or offers violence to, any such 
officer ; or 

(2.) Strikes, or uses or offers violence, to any persons, whether 
subject to military law or not, iu whose custody he is 
placed, and whether he is or is not his superior officer ; or 

(3.) Besists an escort whose duty it is to apprehend him or to 
have him in charge ; or 

(4.) 3mg a eoldiev breaks cat of banneks, camp, or qaartei^, 

shall on conviction by court-martial be liable, if an officer, to be 
cashiered, or to suffer such less punishment as is in this Act men- 
tioned, and if a soldier, to suffer imprisonment or such less 
punishment as is in this Act mentioned. 

Par.agr.iph (1). A person may bo charged under this paragraph 
whether the officer who ordered him into arrest was of inferior or superior 
rank, but where the officer was of superior rank, the offeuder may be charged 
also under s, 9. Only officers should be charged under this paragraph. 

Paragraph (2). It will be observed that a charge may be made under this 
paragraph for assaulting n civilian policeman. 

Paragraph (3). The court will use their militaiy knowledge to determine 
ivhethor it was the duty of the escort to apprehend the accused or to have 
him in charge. 

Under this paragraph the resistance may be passive. A man lying down 
_ and refusing to move, if physically able to move, resists. 

Paragraph (4). Breaks out of barracks, ^'C. This offence consists in a 
soldier quitting barracks, &c., at a time when ho had no right to do so, either 
because be lyas on duty or under punishment, or because of some regulation 
or order ; and it is immaterial whether the offence was managed by violence, 
stratagem, disguise, or simpfy by miking past a sentry aanoticeH. Tl’e mode 
in which the act was effected will, however, assist a commanding officer in 
determining whether to deal with it ns a mere breach of discipline under this 
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•Pari L iwmgmpli, or to reserve it for trial as nmoimting to desertion. Tin 
particulars of tlio charge must show that the absence from barracks, &c. 
s. 10-12, permission, or othenrisc unlawful. 

If the charge be for breaking out of bamcks, it must bo proved that tht 
accused loft the coniines of the barracks as charged, and so also if the charge 
is for breaking out of camp. A charge of brealdug out of quarters wonlcl 
hold good in the case of a man improj)erly leaving ono part of a barrack foi 
another where he had no right to be. 

otey^n? subject to military law who commits the follow- 

Bon or otiier in" offenoe ; that is to say, 

Neglects to obey any general or garrison or other orders, 
shall, on conviction by court-martial, be liable, if an officer, to be 
cashiered, or to suffer such less pnnishraent.as is in this Act men- 
tioned, and, if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned. 

Prorided that the expi-ession “geneml oi-dens” in this section 
.sill'll! not include His Majesty’s regulations and ordem for the amy, 
or any similar oi-der in the nature of a regulation published for the 
geucial infoimation and guidance of the nimy. 

Kote. 

The orders Epccificd in this section are standing orders or orders having 
a continuous operation, wliotlior garrison or regimental, or of a like nature. 
Disobedience of n spcciflc oi'der in the nature of a command should he dealt 
with under s. 9, and non-compliance, through forgetfulness or negligence, v ith 
an order to do some specific act at a Mure time undci* s. 40. 

Igiiornnce of the order is not an exculpation if tho order is one which tlio 
licensed ought in tho ordinary conrso to know. But a misnpprehouEioii 
reasonably arising from want of clearness in tho order is a ground for 
oxeuliiatioii. I'hc evisleiico of the orders and tho fact of tho neglect must 
1)0 proved. Disubcdioiico of a K.R. may he punished under s. 40, hut if a 
K.R. ii published as a regimental order, it acquires also tlic character of a 
regiinonial order, and disobedience to it may bo punished accovdiijglj'. 

The olTencc of com ralincnt of venereal cliscasc is to bo dealt with under 
this section. K.Ii. para. -ICS. 

Desertion, Fraudulent Enlistmait, and Absence irithout Leave. 

Desertion. 12. (1.) Every person subject to military law who commits any 
of the following offences ; that is to say 
(o.) De.scrLs or attemjits to desert His Majesty’s service ; or 
(6.) Peisuadcs, endeavours to persuade, procui’es or attempts to 
jirocure any jicrson subject to militaiy law to desert from 
His ^Iajc.st/8 service, 
sliall, on conviction bj' court-martial, 
if be committed such offence when on active service or under 
orders for active service, be liable to suffer dcatli, or such 
less jninislinicnt n.s is in this Act mentioned ; and 
if he coiniuittod such offence under any other circumstances, he 
liable for the first offence to suffer intpri.sonmcnt, or such less 
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punishment as is in this Act mentioned : and for the second or Part Ii 
any siihsequent offence to suffer penal servitude, or such less aTw, 
punishment as is in this Act mentioned. 

(2.) Where an offender has fi'audulently enlisted once or oftenev 
he may, for the purposes of trial for the offence of deserting or 
attempting to desert His Majesty’s service, be deemed to belong to 
any one or more of the coi-ps to which he lias been appointed or 
transferred as well as to the corps to whidi he properly belongs ; 
and it shall be lawful to charge an offender with any number of 
offences against this section at the same time, and to give evidence 
of such offences against him, and if he be convicted thereof to punish 
him accordingly ; and further, it shall be lawful, on conviction of a 
peraon for two or more such offences, to award him the higher 
punishment allowed by this section for a second offence as if he 
had been convicted by a previous court-martial of one of such 
offences. 

(3.) For the pm'poses of the liability under this section to the 
higher punishment for a second offence, a previous offence ot 
fraudulent enlistment may be reckoned as a previous offence under 
this section. 

Note. 

Sco Gli. Ill, pnras. 13-20 ; IC.Il., paras. 314-, 546. 

On active service. Sco begiuning of uoto to s. 6. 

Tlio oiloncc of fraudulent enlistment is dnalt with in s. IS. As to a false 
statement by a soldier to his commanding oillcer that helms been guilty of 
desertion or frandulout enlistment, see s. 27 (3). 

For provisions as to inquu-y into absence and confession of desertion or 
fraudulont enlistment, sco ss. 72, 78 *, and ns to liability to general service or 
transfer on conviction for, or confession of, desertion or fraudulent enlistment, 
see s. 83 (7); and 'as to liability to transfer of soldier delivered into militarj' 
custody or committed by a court of summary jurisdiction as a deserter, see 
6. 83 (8) ; and ns to descriptive reports of deserters, escorts, and generally, 

K.R., paras. 614-546. 

A person charged with desertion may bo found guilty of attempting to 
desert, or of being absent without leave, and a person charged with attempting 
^to desert may be found guilty of desertion, or being absent without leave; 
s. 66 (3) (4). 

If tho accused is put on his trial for two offences of desertion, or for 
fraudulent enlistment and desortion, and it is desired that the higher punish- 
ment allowed for a second offence should be awarded, tho chm'ges must be on 
separate charge sheets, and the trials distinct, though they may be held 
before the same court. To enable the punishment of penal servitude to bo 
awarded, tho court must, of course, bo a general court-martial. In other cases 
the general principles as to what may aud what may not be included in the 
same charge sheet, laid down in the note to Rule 62 (A), will apply to the 
-oSeucesof desertion and fraudulent enlistment equally as to other offences. 

The case is similar where the charge is for fraudulent enlistment under s. 13 ; 
blit in tliat case, if ho has deserted first, and fraudulently enlisted afterwards, 
ho cannot be awarded tho b'glicr punishment unless he has served between 
the date of decc-riiou and tho date of tho fraudulent enlistment. See 
B. 13 (2) (3). 

For example, if a soldier deserted on tho 1st of October, 1004, aud was 
apprehended, convicted, and punished, and after undergoing his punishment 
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returns to tlie ranks, and on tlio lOtli of March, IPOT, fraudulently enlists, 
then, on conviction for such fraudnlent enlistment, ho can bo sentenced to 
penal servitude, just as if the former conviction for desertion had been a con- 
viction for fraudulent enlistment. 

If, however, a soldier thus deserts on the 6th of .Tanuary, 1907, and is not 
apprehended, and on the 15th of February, while still in a state of desertion, 
frandnlontly enlists, then, although he may bo convicted both of the desertion 
and of the fraudulent enlistment, he cannot be sentenced to penal servitude 
for the fraudnlent enlistment, ns the desertion was his absence “ next before 
the fraudulent enlistment,” and the exception in s. 13 (3) applies. 

inicre the desertion and fraudulent enlistment form in effect one trans- 
action, the man should not ns n rule be tried for both offences. 

Any person wlio falsely represents himself to any authority to be a desertpr 
may bo punished by a civil court of summary jurisdiction by three months’ 
imprisonment (s. 152) ; see also as to pnnishmon't by a like court of persons 
inducing soldiers to desert, s. 133; and as to the apprehension of deserters, 
8. 154. 

To establish desertion it is necessary to prove some circumstance justifying 
the inference that the accused intended not to return to military duty in 
any corps, or intended to avoid some important particnlar semee, such as 
active service, embarkation for foreign service, or service in aid of the civil 
power. 

Attempt to desert . — To establish an attempt to desert, some act which, if 
completed, wonld constitute desertion, as above mentioned, must be proved. 
A mere intention to desert does not amount to an attempt to desert. 

18. (1.) Every person subject to military law' who commits any of 
the following offences ; that is to say, 

(a.) When belonging to either the regular forces, or the militia or 
Territorial Force when embodied, or the yeomanry when 
called out for actual military sendee, without having 
obtained a regular discliaige therefrom, or otherwise 
fulfilled the conditions enabling him to enlist or enrol, 
enlists or enrols himself in His Majesty’s regular forces, 
or in any force raised in India or a colony, or 
(6) When belonging to the regular foixes without having fulfilled 
the conditions enabling him to enlist, enrol, or enter, 
enrols himself, or enlists in the militia or Territorial Force, | 
or in any of the reserv'e forces, not siihject to military law, 
or enters the Eoyal Navj', 

shall he deemed to have been guilty of fi-audulent enlistment, and 
shall on conMctioii by court-martial he liable — 

(i.) for the first offence to suffer imprisounicnt, or aucli less 
puni.riimcnt ns is in this Act mentioned ; and 
(ii.) for the second or any subsequent offence to suffer penal 
servitude, or such less punishment as is in this Act 
mentioned. 

(2.) When an offender has fraudulcnth enlisted on scveml 
occasions he may, for the purposes of this section, he deemed to 
belong to any one or more of the coqis to which he has been 
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appointed or transferred, as well as to the coi^ps to which he .Part L 
properly belongs ; and it shall be lawful to charge an ofiender with 1 ^ 14 , 
any number of offences against this section at the same time, and to 
give evidence of such offences against him, and if he be convicted 
thei-eof to punish him accordingly ; and further, it shall be lawful, 
on conviction of a person for two or more such offences, to award 
him the higher punishment allowed by this section for a second 
offence as if he had been coiivicted by a previous court-martial 
of one of such offences. 

(3.) Where an offender is convicted of the offence of fraudulent 
enlistment, then, for the purposes of his liability under this section 
to the higher punishment for a second offence, the offence of 
deserting, or attempting to desert, His Majesty’s service, may be 
reckoned as a pi-evious offence of fraudulent enlistment under this 
section, with this exception, that the absence of the offender next 
before any fraudulent enlistment shall not, upon his conviction for 
that fraudulent enlistment, be reckoned as a previous offence of 
deserting or attempting to desert. 

Note. 

The clmi'g-o must specify tLe force to wliich the accused helouged at the 
time of his enlistment. A militiaman enlisting 'when the militia is not 
embodied, or n 3*coinan enlisting when the yeomanry have not been called out 
for actual militaiy service, cannot be charged under this section, though he 
may be charged under s. 38 for making a false answer. See also as to militia- 
men and 3'eomen, 45 & 46 Viet. c. 49, s. 26, K.B. paras. 629-531. 

Sub-section (1) has been amended by the Army (Annual) Act, 1906, so 
as to cover the case of fraudulent enlistment into any ludiau or Colonial force. 

Sub-section (1) (6) covers ihe case of a soldier who enters the Royal Navy, 
but not of a sailor who enlists in the ai’my. The latter case can bo dealt 
with under s. 33. 

Whore a soldier is charged with fraudulent enlistment, by reason of which 
he has obtained a free kit, the receipt of that free kit must be mentioned in 
the charge and proved in ovidouce in order to enable tho corirt to sentence 
him to a deduction from his pay as compensation for the free kit, hut the 
charge of fraudulently obtaining a free kit cannot by itself be maintained ; 
see R.R., para. 5G1, and Rules, First Appendix, Note as to use of Forms of 
Charges (23), p. 532. 

Where the fraudulent enlistment has taken place more than three yeai's 
before the trial, tho obtaining of a free kit should not he mentioned in the 
charge, as a sentence of stoppages based upon that circumstance is illegal. 

A copy or duplicate of the attestation paper is proof of the enlistment, and 
the issue of a free Idt nmy be proved by a copy of a I'ecord thereof in the 
regimental hooks (s. 163 (1), (p) and (/{)). 

Sub-section (3). As to conviction for two offences, and the punishment 
for the second offence, see note to s. 12. 

14. Every person subject to militaiy law who commits any of the AMistanee 
following offences ; that is to say, nivance at 

(1.) Assists any person subject to military law lo desert His 
Majesty’s service ; or 

(2.) Being cognisant of any desertion or intended desertion of a 
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person subject to military lavr, does not forthwith give 
notice to his commanding officer, or take any steps in his 
power to cause the deserter, or intending deserter, to be 
.apprehended, 

shall, on conviction by court-martial, be liable to suffer imprisonment, 
or such less punishment as is in this Act mentioned. 

Kote. 

I’nnigrnpli (1). It must bo proved that tbo accused knew that the assist- 
ance given by him was for the purpose of the desertion. 

Paragraph (2j. Does not Jorlhicitk give notice. The time at which the 
accused became cognisant of the desertion, and, 4 f he gave notice to his com- 
manding ollicor, the time at which he gave notice, are material and shonld be 
specified in the charge. 

Commnitding ojjicer. Tliis includes any person having military command 
over the neensed. The court may use their military knowledge in dotermining 
wliethcr the person is for tliis purpose a commanding officer or not. See note 
to s. 7 (4). 

If the charge is under the latter part of (2), the charge must allege the 
steps which it was in the power of the accused to take in order to cause tlio 
deserter, or intending deserter, to be apprehended. 

16. Every person subject to mililary law who commits any of the 
following offences : that is to say, 

(1.) Absents himself without leave ; or 

(2.) Fails to appear at the place of parade or rendezvous appointed 
by his commanding officer, or goes from thence without' 
le.’ive before he is relieved, or without urgent necessity 
quits the ranks ; or 

(.1.) Being a soldier, when in aimp or gaii’ison, or elsew’here, is 
found beyond any limits fixed or in any place proliibited 
by, any general, garrison, or other order, witliout a pass or 
MTittcn leave from his commanding officer ; or 

(4.) Being a soldier, without leave from his commanding officci*, or 
w'ithout due cause, absents himself from an}' school when 
duly ordered to attend there, 

shall, on conviction by court-martial, be liable, if au officer, to he 
cashiered, or to suffer sucli less punishment us is in tliis Act 
mentioned, and if a soldier, to suffer impiisoumeiit, or such less 
juiiiishincnt as is in this Act mentioned. 

Note. 

P.iragmpli (1). Abseids hmstlf. See Ch. Ill, paras. 13-10; and for the 
])owor of sniiiniAr}' award of detention bv tlio comiaanding officer see s. 4G | 

(4)(S). 

In Uiargcs under this section, if the nbsenco or hailiirc to appear or other 
act is proved, it will lie on the nccufc<l to show llml he liad leave or was 
under urgent necc.-sily and had dno cause for the nhscnco, failure, or otlier act. 
A soldier tried for desertion or nttemjited desertion may, under s. oC, be found 
guilt}- of absence without leave. When a soldier tins been absent without 
lp.ive for 21 cle.-ir days a court of inquiry will bo ftsscinblcd : s. 72. 
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TLo absenco must bo from militai'y swpovvifiiou, i.c., the place whore it Part 1. 

ie the soldier's duty to be, nnd where ho can he found if wanted. Usually it 

must be absouco from his barrack, camp, or station, but if his duty is to be ^5— 17' 

in one part of the barrack, or ho cannot bo found when wanted, his absence 
from a part only of the barrack nia 5 ' amount to absenco without leave. 

If the hour of his absenco is material for tho purpose of proving a day's 
absence (see s. 188 and note, and s. 140), the hours of his depai'tnre and 
return must be stated in the particulars. 

Involuntary absence, caused, for example, by disability tlu'ough being ill 
or being kept in custody bj’ tlie civil power, even though arising from tho 
wrongful act of tho accused, is not an offence under this section. 

Where the absence was originally voluntary nnd subsequently becomes in- 
voluntary tlie length of the absenco without leave must bo reckoned only to 
the time when the absence becomes involuntary. 

Under paragniph (2) tho particular parade should be specified, so that the 
accxised may be able to show, if he can, that he was not by order or custom, or 
for other reasons, bound to attend that parade. 

Under pamgraph (3) ignoranee of tho order, though it would properly tend 
to mitigate tho punishment, does not entirely exculpate the accused. But 
misapprehension reasonably arising from want of cleaimess in the order may be 
a ground of exculpation. 

A man absent without leave is not also liable to trial for failing to attend 
parados, ibc., during the i^eriod of his absence, and if ho is tried on altoi'native 
charges for both offences, he can bo convicted only upon one of the charges. 

Paragraphs (3) and (4). Commanding officer. Any officer having military 
commaud over the accused and authority to grant leave will bo commanding 
^officer within these paragraphs. This matter can therefore be detennined by 
tho military knowledge of the court. 


Disgraceful Conduct. 

16 . Every officer wlio, being subject to military law, commits the Scandalous 
following offence ; that is to say, officer?*^ 

behaves in a scandalous manner, unbecoming the character of an 
officer and a gentleman, 

shall on conviction by court-martial be cashiered. 


Note. 

An act or neglect which amounts to any of the offences specified in the Act, 
or wliich is to the prejudice of good order and military discipline, ought not, 
as a rule, to be tried under tbis section. Scandalous conduct may be either 
of a military or social obaractor. But a cbai'go of a social cbaracter is not to 
be preferred under tbis section, unless it is of so gi'ave a nature as to render 
the officer unfit to remain in the service, and thorefore is scandalous in respect 
of his militai'y character. Social misconduct which is not so grave as to bring 
scandal on tbe service, should not be made a ground of charge against an 
ofBcer, but may well form the subject of reproof and advice on the pai't of liia 
commanding officer or some other superior ofilcer. 

It will bo noticed that thei-e is no power to awai’d any other punishment 
than cashiering on conviction for this offence. 

17. Every pereon subject to militaiy Jaw who commits any of Fraud by 
the following offences; that is to say, ohw-ge^of” 

Being charged with or concerned in the ciu'e or distribution of any 
ublie or regimental money or goods, steals, fraudulently 
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misapplies, or embezzles the same, or is concerned in or 
connives at the stealing, fraudulent misapplication, or 
embezzlement thereof, or wilfully damages any such goods, 
shall on conviction by court-martial be liable to suffer penal servi- 
tude, or such less punishment ns is in this Act mentioned. 

Note. 

Tlie distinction betweon 6tca1it)g and the otlier offences is roughly this — 
that a man is not said to steal a thing if, previously to the time at which ho 
converted it to his own nsc,he was lawfully in possession of it. Sec Clu Yll, 
paras. 56, 57, 58. 

This section docs not apply to ordinarj' thefts, which aro dealt with in 
8.18 (4), but to those more serious offences committed by persons iu a position 
of trust in relation to public or regimental property, where placed under their 
charge. The severe punishment of penal sei^ntudo can therefore he given. 
Under s. 56 a person charged with stenting may ho found gnilty of 
embezzlement or of fraudulent misapplication; and n person charged with 
embczzlcmuut may be found guilty of stealing or of fraudulent nusapplication. 

If the charge is for fraudulent misapplication or cmhezzlemcnt it must 
allege that the property was improperly applied for the use of tho accused 
himself or some person connected with him, ond not for a public purpose. 

If no evidcnco is forthcoming ns to the particular mode of misapplication, 
tho court may, in the absence of explanation from the accused, infer that the 
property was misapplied from tho fact of its not lining been properly applied. 
See Cli. VII, parn. 59. 

Each instance of emhczzlcmout should be in a separate charge. See p. 
Si.", Note. 

* H 

A mere ciTor or irregularity in accounts, or a mistaken misapplication of 
money or goods, docs not constitute an offence under this section. There must 
bo an intent to defraud on tho part of the accused, cither for the benefit of 
himself or somebody else ; and this must bo particularly recollected in tho 
case, for cxauipio, of a non^cominissicncd officer’s accounts getting into con- 
fusion, through tho neglect or carolessnoss of enperiors. 

The charge must show in detail tliat tho accused was charged ndth or 
concerned in the care or distribution of tho money or goods which aro alleged 
to have been fraudulently misapplied or embezzled, but the court may use 
their military knowledge to dctorminc that tliu accused, if holding a particular 
office, was, by virtue of liis oilicc, so cltargcd or concerned. A soldier posted 
ns sentry over a jilaco containing public property, would not bo “ charged 
with” tho care of the property within the meiiuing of this section. 

The expression “charged with” means ufficiall}’ charged with, tliat is to say, 
in virtno of tho public office the accused formally holds. A corporal or 
private entrusted by a pay-sorjeaut for his own couvcnicnco with public 
money would not fall under tin's secth>ti,aII}ioi)gli be might bo convicted under 
s. 18. 

As to court of inquiry on discover^’ of loss of stores, dc., seo K.Jt., 
paras. GG8, GG9. 

18. Erciy soldier vdio commits .nny of the following oiTcnces ; 
tliiit is to snv, 

(1.) M.nlingerp, or feigns or jiiodiiccs disease or infinnity ; or 

(2.) Wilfully maims or injures himself or any other soldier, 
whether at the instance of sneh other soldier or not, with 
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intent thereby to render himself or sucli other soldier unfit 
for service, or causes himself to be maimed or injured by 
any pei^son, with intent therebj' to render himself unfit 
for service ; or 

(3.) Is wilfully guilty of any misconduct, or wilful!}' disobeys, 
whether in hos^iital or otherwise, any ordera, by means of 
which misconduct or disobedience he produces or aggra- 
vates disease or infirmity, or delays its cure ; or 

(4,) Steals or embezzles or receives, knowing them to be stolen or 
embezzled, any money or goods the property of a comrade 
or of an officer, or any money or goods belonging to any 
regimental mess or band, or to any regimental institution, 
or any public money or goods ; or 

(5.) Is guilty of any other -offence of a fraudulent nature not 
before in this Act particularly specified, or of any other 
disgi-accful conduct of a cruel, indecent, or unnatural kind, 
shall on conviction by court-martial be liable to suffer imprison- 
ment, or such less punishment as is in this Act mentioned. 

Noth. 

A soldier convicted of an ofloiico under this section forfeits nil good 
conduct badges, and is placed in tho siinio ]iositioD ns regards earning badges 
ns n roci-uit. Pay Wamint, 1007, article 1023. 

Piinigi’niilia (l)-(3). The charge should sho%v in what wn}’ n soldier has 
malingered, or u-lmt disease or fnlirraity ho has feigned or produced, or what 
particular injury has been committed, or of what misconduct or wilful dis- 
obodienco ho has boon guilty. In a case' \mder paragraph (2) evidence will 
have to be given of tho intent, but if the not is shown to have been done 
'nilfiilly and not nccidcntnlly, tlio intent may bo presnmod. 

Fetffitiiiff. This term inctius not morel}' tliat a soldior roported hirasolf sick 
when bo wns not sick, but that ho reported himself sick wlion ho Anew that 
ho wns not Bick,_aud that lio foigned or protended certain sj’mptoms which 
tho medical officer was satisfied did not exist. 

MiilinffeyiJiff is a feigning of disenso, but of a moro serious nature; 
implying some docoit, such as the previous application of a ligature, or of tho 
taking of some drug, or some otbcract wliicb, tliougli it did not nctuall}’ pro- 
duce disease or retard n cure, yet produced tho appearance of tbo diseaso said 
to exist. 

Tho misconduct under paragraph (3) must bo with tho intent of producing 
or aggravating the disease, or delaying the cure, ns tho case may be. The 
involuntary production, aggravation, or prolongation of delirium tremens by 
intompernto habits, or of vonorcnl disenso by immoral conduct, does not render 
a soldior liable under this pnragra2)lu 

Pnniginxdi (4). Sco noto ou s. 17. 

It is not material to whom tlio property belongs, proWdod it is shown to 
l>blong*to mrade, officer, regimental mess, i-cgimental band, or regimental 

instilution. it turns out that tho property belongs to some person or 
porsons not included iu tbo above description, tho accused must be acquitted, 
as the offence could iu that case only be cboi’god under s, 41. 

If a man steals tbo uniform coat of his comrade, ho can ho charged with 
stealing it either as being public property or ns being tho property of his 
comrade ; for although the coat is public property, yet the comrade has posses- 


Part I. 
s. 18 . 
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Bion of it, BO that the thief may he charged with stealing the property of n 
comrade. Ch. VII, para. 56. 

In charges nnder this pamgraph, the rahie of articles in respect of which 
the offender should ho sentenced to stoppages mast .alw,ays ho stated in the 
particulars of tho charge : see Eulo 11 (P) and note, and K.E., para. 563. 

It has been ruled by the .Tndge-AdTOcatc-Goucral that a Branch of tho 
Boyal Army TeiniMranee Association is not a legimontnl institution wifliin 
the meaning of this paragraph. 

Pnrnsrraph (5). A charge nnder this paragraph for anything that is an 
offence under any previous enactment of the Act will ho bad. 

OJ a fraudulent nature. Tho particulars must show that there was fraud 
in tho act with which tho accused is charged, amounting to a crimo according 
to tho ordinary criminal law ; and any mere misnppropri.ation of money or 
irrcgnlarity in accounts will not he snfScient to support a charge under this 
paragraph, 

nutgraeeful eanduct. The chai^ must specify the details of tho pai’ticular 
act or acts alleged to constitute the disgraceful conduct. 

Drunlenness. 

19. Eveiy person subject to military law who commits the follow- 
ing offence ; that is to say, 

The offence of drunkenness, whether on duty or not on dutj*, 
shall on conviction by conrt-martial be liable, if an officer, to be ' 
cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned, and, either in addition to, 
or in substitution for, any other punishment, to pay a fine not exceed- 
ing one pound. 

Note. 

If thero is any doubt as to whether tho offence was committed on duty or 
not on duty, it %viU bo better to prefer a chaige of simple *' drunkenness ” ; 
the cvidoncc as to tho attendant cfrcumstanccs will bo a guide to tho court 
in considering the sentence. 

See also Uli. Ill, paras. 35-30, and s. 46 (2) (3), and note. 

Of dices in relation to Persons in Custody. 

20. Eveiy person subject to militarj' law who commits any of the* 
following offences ; that is to say, 

(1.) When in command of a guard, picket, patrol, or post,[ 
releases without proper authority, whether wilfully or 
otherwise, any pereon committed to his charge ; or 

(2.) Wilfully or witliout reasonable excuse allows to escape any * 
person who is committed to his charge, or whom it is his 
duty to keep or guard, ' * 

shall on conviction by court-martial he liable if he has acted 
wilfully to suffer penal servitude, or such less punishment ns is in 
this Act mentioned, and in any case to suffer impri.so/me:it or ' 
such less punishment ns is in this Act mentioned. \p 

Note. 

In a charge under paragraph (1), if proof is give j (hat tho person iiii 
cu‘-lody was relc-ased, the accused must show the authority under which he 
acted. The court may use (heir military knowledge with respect to whether 
tlie authority alleged was or was not sufficient. '' 
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In a charge nnilcr parngniiilj ( 2 ), if tliero is a doubt as to the accused ' I* 
having acted icilfiiUif, he should bo charged ivitli liaving acted U'tlhotil reason- gg 20-21 
able excuse, or lie may bo eliargod with liaving acted n-ilfully, and in an 
altcrnntiro charge with liaving acted without I’casouable excuse. Sec s. 

.*16 (.'!), and note. 

Under paragraph ( 2 ), where an escort consisting of a corporal and a private 
) lose the soldier in their charge, the coriioral is liable to connction unless ho can 
- prove that the csca])0 took place in circiunstnncc.s against wliich ho could not 
reasonably guard. The private would bo guilt}', upon proof that ho shared 
I in the wilful actor negligence of the corporal, or that the soldier while coni- 
initfed to his charge during the tompomry and necess.iry absonoo of the 
corporal was allowed to escape, unless ho could show that ho used all reason- 
able means to guard against the escape. In the latter ease the corporal would 
not be guilty if he could show that his temporary delegation of his duty to the 
private was occasioned by .some necessary cause, and that ho took reasonable 
I precautions for the safe custody of the soldier during his absence. 

A man commits this offence 'n'ilfully by any act or omission, the reasonable 
and probable consequence of which would bo the escape of the person com- 
mitted to his charge, or whom it was his duty to guard or keep. 

A man who, having completed a term of imprisounicnt or detention is being 
conducted from the prison or detention barrack to rejoin ids regiment is not 
committed to the charge of the soldiers conducting him within the meaning 
of this section. 

21. Evciy person subject to military law who commits any of the 
I following oiTences ; thtii is to &ay, confinty 

' (1.) Unnecessarily clettiins a pereon in aiTcst or confinement 

without bringing liini to trial, or fails to bring Jiis case 
before the proper authority for investigation ; or 

1 (2.) Having commiUed a person to the custody of any oflicer, 
non-coniniissioiicd oflicer, provost-marshal, or assistant 
])rovost-marshal, fails without reasonable cause to deliver 
at the time of such committal, or as soon as practicable, 
and in any case within twenty-four hours tliereafler, to the 
oflicer, non - commissioned officer, provost - marehal, or 
assistant provost-marehal, into whose custody tlie person is 
committed, an account in ■svriting signed by himself of the 
offence with whicli the person so committed is charged ; or 
(3.) Being in command of a guard, does not, as soon as he is 
relieved from his giiard or duty, or if he is not sooner 
I ' relieved, within twenty-four houra after a person is com- 

mitted to his chiu’ge, give in writing to the officer to whom 
* he may be ordered to report that person’s name and 

offence so far as known to him, and the name and imik 
of the officer or other person by whom he was charged, 

■ accompanied, if he has received the account above in this 
section mentioned, by that account, 
shall on conviction by court-martijil be liable, if an officer, to be 
cashiered, or to suffer such less iJunishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such les.s 
punishment as is in this Act mentioned. 
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Kote. 

Tlio prosecutor will Imvo to provo the facts wLicli either show or enable the 
court to infer that the accused could hare brought tho person under arrest | 
orin confinement to trial or brought his (ase heforcthc proper authority for | 
investigation. If these are proved it will lie on the accused to prove the 
necessity for keeping the person in question in custody. | 

See note to s. 45 ; and as to entry of charge in guard report, £.11., para. 485. 

22. Every person subject to military law who commits the follow-"'" 
ing offence ; that is to say, 

Being in an-est or confinement, or in prison or otherwise in 
lawful custody, escapes, or attempts to escape, 
shall on conviction by court-martial be liable, if an officer, to be 
casluered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned. 

Note. 

As to arrest and confinement, sec Gb. lY, paras. 1-17. 

An escape may be cither with or withont force or artifice, and either with 
or without the consent of the custodian. 

Oferuxs in rdaiion to Property. 

23. Eveiy person subject to military law who commits any of 
the follomng offences ; that is to say, 

(1.) Connives at the exaction of any exorbitant price for a house 
or stall let to a sutler ; or 

2.) Lays any duty upon, or takes any fee or adATintage in 
respect of, or is in any way interested in, the sale of pro- 
risions or merchandise brought into any garrison, camp, 
station, barrack, or place, in which he has any command 
or authorit}', or the sale or purchase of any provisions or 
stores for the use of any of His Majesty's forces, 
shall ou conviction by court-martial be liable to suffer imprison- 
ment, or such less pimishment as is in this Act mentioned. 

24. Every soldier who commite any of the following offences; 
that is to say, 

(1.) Makes away with, or is concerned in making away with 
(whether by p-imiing, selling, destruction or otherwise 
howsoever) his arms, ammunition, equipments, instruments, 
clothing, regimental necessaries, or any home of which he 
has charge; or 

(2.) Loses by neglect anything before in this section mentioned ; ' 
or 

(3.) Makes away with (whether by pawning, selling, destruction, 
or otherwise howsoever) any military decoration granted 
to him ; or 

(4.) ‘Wilfully injures anything before in this section mentioned or 
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any property belonging to a comrade, or to an officer, or to 
any regimental mess or band, or to any regimental institu- 
tion, or any public propeiliy ; or 
(5.) Ill-treats any boi’se used in tlie public service, 
shall on conviction by court-martial be liable to suffer imprison- 
ment, or such less punishment as is in this Act mentioned. 

-- Por the purposes of this section, the expression ” equipments” in- 
cludes any article issued to a soldier for his use, or entrusted to his 
care for military piuposes. 


Note. 

As to a cliargo tinder tlua section, soo N.It., paras. 5G2-56G ; Itiiles, First 
App. Note as to use of Forma of Charges, para. (23), p. 632 below. As to 
liability of civilian p.'itvnbroker, &c., see s. 156. 

Parngrapli (1). This paragraph shows clearly that, whether arms are 
pawned, sold, destroyed, or otherwise made away with, the military offence is 
bhe same, namely, the makiug away with them ; but the degree of the offence 
may differ according as they have been pawned, sold, or destroyed, or other- 
wise made away with, and the punishment atvarded may vary accordingly. 

A charge under this or the next paragraph of making away with, Ac., 
money or property not mentioned in these paragraphs would be bad, though 
if the act amounted to stealing or embezzlement it would be punishable under 
B. 18, or if there was proof of any wilful act or neglect, the soldier might bo 
chai'gcd with an offenco under s. 40. 

Making away with is distinct from tholt, as it applies only to goods in a 
man’s own possession, and which, therefore, ho cannot in law steal. Unless 
there is some positive act of pawning, sale, &c., a charge for making away 

( with should not bo preferred, but a charge of losing should bo preferred 
under paragraph (2). See note to s. 17, and IC.B., paras. 562, 563. 

Equipments. The definition of this word at the end of the section will 
include such articles as blankets and barrack fm-uiture. 

Clothing includes clotliing supplied to a man in hospital. 

Paragraph (2). This is not intended to punish a soldier for a deficiency in 
Ills kit occasioned by accident or mere carelessness rather than by culpable 
neglect. On the other hand, the fact that a man has not got his arms, regi- 
mental necessaries, &c., at a time when it was his duty to have them, is prima 
facie evidence of his having lost them by neglect, and the court may call on 
him to show that the loss was not occasioned by any fault on his part. 

Paragraph (3). Military decoration. This includes any medal, clasp, good- 
conduct badge, or decoration. Section 190 (18). Losing by neglect a military 
decoration is not an offence. 

Paragraph (4). Wilfully injures. A charge for injuring the property here 
mentioned must he laid under this section, and not under section 41. The 
prosecutor must adduce evidence which will either prove, or enoW- - 
to infer, that the ininrv umn unt v. <■ 

evidence) to be the value ® J xegulation value. . 

- - 

.. rf, or aim.se p” t L” ' 

4* Equipment oinTcourt to try im offence under this 

'■pnra^ph, see Buie 19 (B) (v) and note. 

(m.l.) T 


PiU't 1. 

Se S4e 
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KoT£. 

The prosecutor ivfll have to prove the facts which either show or enable the 
court to infer that the accused could have brought the person under arrest I 
or in confinement to trial or brought his case before the proper authority for | 
investigation. If these are proved it will lie on the accused to prove the 
necessity for keeping the person in question in custody. j 

See note to s. 45 ; and as to entry of chai^ in guard report, KJt., para. 485. 

22. Every person subject to military law who commits the follow-"' 
ing offence ; that is to say, 

Being in arrest or confinement, or in prison or otherwise in 
lawful custody, escapes, or attempts fx) escape, 
shall on conviction by court-martial be liable, if an officer, to be 
cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned. 

Note. 

As to arrest aud confinement, see Ch. lY, paras. 1-17. 

An esc.apo may be either with or without force or artifice, and either with 
or without the consent of the custodian. 

Offences in rdation to Property. 

23. Every person subject to militaiy law who commits any of 
the following offences ; that is to say, 

(1.) Connives at the exaction of any exorbitant price for a house ^ 
or stall let to a sutler ; or 

2.) Lays any duty upon, or takes any fee or advantage in 
respect of, or is in any way interested in, the sale of pro- 
fusions or merchandise brought into any gan*ison, camp, 
station, banack, or place, in which he has any command 
or authority, or the sale or purchase of any provisions or 
stores for the use of any of His hlajestys forces, 
shall on conviction by court-martial be liable to suffer impiisou- 
raeut, or such less punishment as is in this Act mentioned. 

24. Every soldier who commits any of the following offences; 
that is to say, 

(1.) jSIakes away’ with, or is concerned in making away with 
(whether by pawning, selling, destruction or otherwise 
howsoever) his arms, ammunition, equipments, instruments, 
clothing, regimental necessaries, or any horae of which he- 
has charge ; or _ 

(2.) Loses 
or 

(3.) Make 
or 
to 1 

(4.) wafu 
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ABUT ACT. 


Pai’t I. Paragrnpb (5). A soldier groom \rho ill-treats tlie oliarger kept for militai; 

purposes of a mounted infantry officer Tvill brlhg himself Trithin this para- 

ss. 24-26. “Horeo" includes mule and other beasts of burden or draught. 

Section 190 (40). 


Offences in relation to Fahe Dociinients and Statements. 

Falsifying 25. Evcrv person subject to militnry J.'iw who commits any of the. 

documents following oneiices ; that is to say, 

deciam-* ( 1 .) In an)^ report, retiim, muster roll, pay list, certificate, book, 
route, or other document made or signed by him, or of 
the contents of which it is his duty to ascertain the 
accuracy — 

(o.) Knowingly makes or is privy to the making of any false 
or fraudulent statement ; or 

( 6 .) Knowingly makes or is privy to the making of any. 
omission with intent to defraud ; or 

( 2 .) Knowingly and with intent to injure any person, or knowingly 
and with intent to defraud, suppresses, defaces, alters, or 
^ makes away with, any document which it is his duty to 
preserve or produce ; or 

( 3 .) Where it is his ofiicial duty to make a declai'ation respect- 
ing any matter, knowingly makes a false declaration, 
shall, on conviction by court-martial, be liable to suffer imprison- 
ment, or such less punishment as is in this Act mentioned. 

Note, 

Tho court may uso thoir military knowledge lu doforininlug any question ns 
to the duty of tho accused in a enso arising under this section. 

A trivial error in a report should not, In tho absence of fraud or bad 
faith, ho made tho ground of a chai^ under paiugraph (1) (a). 

In n chargo under p.trngraph (1) (i) or paragraph (2) of intent to defnaud, 
it will not bo necessary to show an Intent to defraud tho govomment or n 
particular Individual, so long os an intent to defraud is shown. 

A charge under paragraph (2) or (3) should show why it was the neensed'a 
duty to preserve the document or to make tho declaration ; bnt where thn 
Fituntlou of the accused is proved, tho court may use their military knowledge 
to infer his duty. 

rnrngraph (3) does not indndo eintcinents in ti eninmary of n’idence or 
verbal statements. 

Ncgleoi to 26 . Evciy persou subject to 1111111317 law ivlio coinmlh nuy of the 

M^ing"n following offencco j that is to say, 

( 1 .) W*heii signing any document relating to arms, niiimu- 
nition, equipments, clothing, regimental necessaries, pro* ' 
visions, furniture, bedding, blankets, aliects, ulcimils, 
forage, or atol'ca, letives in blank any material part for 
which hia signature is n voucher ; or 

( 2 .) llefiiKcs, or by culpable neglect omitsj to make or send a 
report or return which it is his duty to make or send, 

Bhall on conviction by court-martial be liable, if im officer, to be 
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(3.) Hefuses to produce any document in Ms powet* ot control 
legally required by a court-martial to be produced by Mm ; or 

(4.) Hefuses, 'when a -witness, to ans-wer any question to -wliicb a 
court-martial may legally require an answer ; or 

(5.) Is guilty of contempt of a court-martial by using insulting or 
threatening language, or by causing any interruption or 
disturbance in the proceedings of such court, 
shiill on con-nction by a court-martial, other than the court in 
relation to or before whom the offence was committed, be liable, if 
an officer, to be cashiered, or to suffer such less punishment as is 
in this Act mentioned, and if a soldier, to suffer imprisonment, or 
such less punishment as is in this Act mentioned : 

Provided that where a person subject to military law is guilty 
of contempt of a court-martial by using insulting or threatening 
language, or by causing any interruption or distm'bance in the pro- 
ceedings of such court, that court, if they think it expedient, instead ' 
of the offender being tried by another court-martial, may, by order 
under the hand of the president, order the offender to be im- 
prisoned, -with or -without hard labour, or, in the case of a soldier, 
to undergo detention, for a period not exceeding twenty-one daj's. 

Note. , 

See generally as to summoning and attendance of -nitnessos, Buies 14,76-78. 

An offonce nnder this section is not triable by tbe court in relation to 
or before -whom it -was committed, except that for contempt of court by 
a person subject to military law tbe court may order blm to bo imprisoned, or, if 
bo is a soldier, to undergo detention, for not more tbnn 21 days. (See Buie 69, 
note.) If tbe offender is a soldier, bo will, as a general rule, be sentenced to 
detention and not to imprisonment. For form of commitment, see Form IT, 
p. 698 in/i’a. 

As a rule courts sbould accept an apology sniUcIcnt to vindicate tbclr dignity 
-without resorting to tbo extreme measure of imprisonment. 

Cirilians guUty of tbo offences mentioned in this section are pnnisbablo 
by a civil court under s. 126. 

FaragrapU (1). The court is foi'mcd when tbo members aro assembled, 
oven before they are sworn, aud anything wbicb would bo a contempt after 
tbo court was sworn would bo a contempt once tbe members are assembled. 

Famgrapb (6). Tbo interruption or disturbance need not be caused within 
the precincts of tbo court itself, if tbo circumstances arc eneb ns to constitute 
•a contempt of court. 

Proviso. Tbo enactments of s, 47 (6) and s. 48 (G) wbicb prohibit a regl» 
mental or district court from trying an oiliccr, wonid not exempt nn olfleer 
giiiltj' of contempt of such n court from liability to bo committed to prison 
by tbe court under tbis proviso ; but tbo correct course for tbe court would 
almost invariably bo to adjourn and report to tbo proper authority. The ' 
summary proceeding for contempt is not a trial, and tbo offence being ns n 
rule committed in view of tbo conrt, opportunity should bo given to the 
offender to offer any explanation of, or excuse for, bis conduct, but no furtlior 
inquliy will be necessary. Tbo order of tbe coiurt docs not require confirma- 
tion. 

To imprison or send to detention for contempt of court n person who isi 
Under Trial, tbougb legal, requires very excojitional circiunstauccs to justify I 
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ARMT ACT. 


Part 1. 
Bi 30>S1. 


OIT(!ua-!i ill 
relation to 
tile impress- 
ment of 
carriages, 
nnd tlieir 
Kltciidants. 


his liability in respect of the billeting or quai-tering of 
oiKcers, soldiei-s, or horses, or any part of such liability ; or 
(6.) Uses or offers any menace to or compulsion on a constable 
or other civil oflScer to make him give billets contrary to 
this Act, or tending to deter or discourage biTn from per- 
forming any part of his duty under the provisions. of this 
Act relating to billeting, or tending to induce him to do 
anj^ihing contrary to his said duty ; or 
(7.) Uses or offers any menace to or compulsion on any peison 
tending to oblige him to receive, without his consent, any 
person or horse not duly billeted upon him in pursuance of 
the pi'ortsiousof this Act relating to billeting, or to fmaiish 
any accommodation which he is not thereby required to 
furnish, 

shall on conviction by court-niartLal be liable, if an officer, to be 
ciishiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer impiisonment, or such* less 
punishment as is in this Act mentioned. 

Note. 

Tlio provisions as to the billeting of officers and soldici's are coutniuud 
in Part III, ss. 102-111, and ss. 119-121. 

See 6. Ill ns to the jurisdiction of magistrates to deal with officers or 
soldiers gniltj' of offences under this section. 

Paragraph (4). W'Ufullji demandt. Tho demand constitutes the offence, 
and it is immaterial whether the billet is nctnolly obtained or not. 

Offences in relation to Impressment of Carriages. 

31. Every person subject to militaiy law who commits any of tho 
following odeuces (in lids Act referred to as offences in relation to 
the imprcssniPiit of carriages); that is to say, 

(1.) Wilfully demands any carriages, animals, or vessels, which are 
not actually required for the pmposes authorised by this 
Act; or 

(2.) Fails to comply •with the prorisions of this Act relating 
to the impressment of cai'ringes ns regards the payment of 
sums dufi for carriages or as regards the weighing of tho 
load ; or 

(3.) Cui strains any carriage, animal, or vessel furnished in j)ur- 
.suance of the provisions of this Act relating to the impress- 
ment of caiTi.ages, to travel against the will of the peraon 
in charge thereof beyond the proper distance, or to carry 
agjiiiist the will of such person any greater weight than be 
i.s rcquiied by the said provisions to airry ; or 
(J.) Docs not discharge as si>eedily as ])rncticnblc any caniage, 
animal, or vessel furnished in jinmiaucc of the provisions 
of this Act relating to the impressment of ainiagcs ; or 
(5.) Compels the person in charge of any such carriage, animal, 
or vessel, or i)enuits him to be compelled, to take thereon 
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any baggage or stores not entitled to be can’ied, or, except 
where the carnage or animal is furnished upon a requisi- 
tion of emergency, to take thereon any soldier oi servant 
(except such as ai’e sick), or any woman or person ; or 

(6.) Ill-treats or permits such peraon in charge to be ill-treated ; or 

(7.) Uses or offers any menace to or compulsion on, a constable 
to make him provide any carriage, animal, or vessel, which 
he is not bound in pursuance of the provisions of this Act 
relating to the impressment of carriages to provide, or 
tending to deter or discourage him finm performing any 
piu't of his duty in relation to the providing of carriages, 
animals, or vessels, or tending to induce him to do anything 
contraiy to his said duty j or 

(8.) Forces any carriage, animal, or vessel, from the owner 
thereof, 

shall on conviction by court-martial be liable, if an officer, to be 
cashia-ed, or to suffer such less punishment as is in this Act men- 
tioned, and if a soldier, to suffer imprisonment, or such less punish- 
ment as is in this Act mentioned. 

Note. , 

The provisions (is to the impressment of cm'rmges are contained in Fart III, 
ss. 112-121. 

As to the jui'isdiction of magistrates to deal with oflicers and soldiers 
guilty of those offences, see s. 118. 

Offences in relation to Enlistment. 

32. (1.) Every person having become subject to military law, who 
is discovered to have committed the following offence; that is 
ito say, 

\ Having been discharged with disgrace from any part of His 
Majesty’s forces, or having been dismissed with disgrace from 
the Navy, has afterwards enlisted in the regular forces without 
declaring the circumstances of his discharge or dismissal, 
shall on conviction by court-martial be liable to suffer imprisonment, 
or such less pimishment as is in this Act mentioned. 

(2.) For the purpose of this section, the expression ’‘discharged 
with disgi’ace from any part of His Majesty’s forces” 
means discharged with ignominy, discharged as incorrigible 
and worthless, discharged for misconduct^ or discharged on 
account of conviction for felony or of a sentence of penal 
servitude. 

Note. 

Having become subject, t,e., Laviug sigued the dcclaralicu aud talioii tlio 
oath, s. 80 (4) (b). The wording iu this and the next section is different 
from that in other sections (“ every per.son subject, &c., who commits,” &o.), 
bccauso .at the moment of committing the offence tho man is not actually 
bubject to military law. 

Enlisted. The original or the duplicate attestation paper must be produced 
at tho trial. 


Part I. 
ss. 31-32, 


Butistmeut 
of soldier or 
sailor dis- 
charged 
with 

ignominy 
or disgrace, 
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ARirr ACT. 


Parti. 
B8. 32-34. 


False 
nnsvers or 
declamtlons 
OQ enllstr 
ment, 


General 
olTcnniS In 
relation to 
enlistment. 


It is held that tlio non-declaration is ptima facie proved ty tlic nttestatioa 
paper so produced sbonieg ansTcers toliave been ven inconsistent Tritb sneb 
declaration. 

Aman-n-bocansbow that trben disebarged ben^s not (from not having 
had a discharge certificate given him or for any other reason) made acquainted 
with the fact that bis discharge was for one of the reasons constituting 
disgrace, ought not to be convicted under this section. 

For misconduct. These ■words, ■n-bicb ■were added by the Army (Annual) 
Act, 1893, arc not found in the corresponding section (10 (3)) of the Militia 
Act, 1882. 

33, Every person having become subject to military law who 
is discovered to have committed the foUo'wing offence ; that is to say, 

To have made a wilfully false answer to .any question set forth 
in the attestation paper which has been put to him by, or by 
direction of, the justice before whom he appeal's for the purpose 
of being .attested, 

shtill on conviction by conrt-martiiil be liable to suffer imprison- 
ment or such less punishment as is in this Act mentioned. 

XOTE. 

Ilarhtg become subject. See note to the preceding section. 

Attestation paper. Tbo original or the duplicate must be produced at the 
tri.i1. 

The answer must bo ■n'ilfully false ; thus where a man might reasonably 
have been mistaken as to the fact of his having “ served,” where, for instance, 
ho was discharged as unfit before he had done duty or worn a uniform, a 
con^'iclion would not hold good. 

A false answer as to age, as a rule, should not bo made the subject of 
a charge. 

Mon enlisting after being dismissed from the 2fnyy ns “ objectionable,” or 
under an}' other circumstances (except *'with disgrace,” as to which soo 
E. 82 (1)) will he proceeded ogainst under this section. 

34. Every person subject to military kw who commits any of 
the following offences ; tluit is to say, 

(I.) Is concerned in the enlistment for sendee in the regular 
forces of .any man, when he knows or lias renson.ablc c.ausc 
to believe snclimnn lobe socircumst.auccd tliaiby enlisting 
he commits an offence against this Act ; or 

(2.) tVilfiilly contravenes any enactments or tlie rcgulation.s of 
ihe service in any matter relating to the enlistment or 
attestation of soldiers of the regular forces, 
shall on conviction by court-martial be liable to suffer imprisonment, 
or such less jiunishnicnt as is in this Act mentioned. 

Ifoin. 

So eircJimstanccd, i.c., discL.argcd with disgrace, so tbal ho commits an 
oficticc under s, 32 ; or, belonging to the regular forces, or olherwiso, so that 
be is guilty of framluleiit enlistment under s. 13, or of making a fniso nnsucr 
under s. 33. 

A recruiter u ho counsels, or conuh'cs nt, an olTcnco against s. 33 on the part 
of .a rccniil, falls within paragraph (1), ns tho ntle.stntion is part of the 
]irocess of enlistment. 
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ilisceUaneous MilUary Ofewes. 

85. Every person- subject to military law wlio commits the fol- 
lomng offence ; that is to say, 

Uses ti’aitorous or disloyal words regarding the Sovereign, 
shall on conviction by court-martial be liable, if an officer, to be 
^^cashiered, or to suffer such less punishment as is in this Act men- 
tioned, and if a soldier, to suffer imprisonment, or such less punish- 
ment as is in this Act mentioned. 

Note. 

The words used are to bo sot out in tho charge; they may be either 
spoken, or written, or published, it is not intended that more violent or vulgar 
language used by a man under tho influence of liquor should be pnnislicd 
under this section. 

36, Every person subject to miliiaiy law who commits the fol- 
lowing offence ; that is to say, 

"Whether serving with any of His Majesty's forces or not, without 
due authority, either verbally or in wiiting, or by signal 
or otherwise, discloses the numbers or position of any forces, 
or any magazines or stores thereof, or any preparations 
for, or orders relating to, operations or movements of any 
forces, at such time and in such manner as in the opinion 
of the coiu't to have produced effects injurious to His 
Majesty’s service, 

shall on conviction by court-mai'tLol be liable, if an officer, to be 
cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned. 

Note. 

The unauthorised communication of Intelligence to the enemy on active 
service is punishable under s, (4). 

A charge under this section must show how and when effects injurious to 
His Majesty’s service were produced, 

I As to injurious disclosures bypriv.'itelettci's, sec note to s. 5 (4); and, as to 
publishing military infoi'mation, K.I1., para. 4S3. 

37. Every officer or non-commissioned officer who commits any of 
the following offences ; that is to say, 

(1.) Strikes or otherwise ill-tre.ats .any soldier ; or 
(2.) Having received the pay of any officer or soldier, unlawfully 
detains or unlawfully refuses to pay the same when due, 
shall on conmetion by court-mai’tial be lifible, if an officer, to be 
cashiered, or to suffer such less punishment as is in this Act men- 
tioned, and if a non-commissioned officer, to suffer imprisonment, 
or such less punishment as is in this Act mentioned. 

Note. 

. Paragraph (1). Forcing or striking a soldier when acting as sentinel is 
punishable under s. G (1) (</)_more severely than tho more strildng a soldier. 


Part r. 

SB. 36-37. 

Traitorous 

words. 


Tnjurious 

disclosures. 


IU-treat.)ny 

soldier. 



29S 


ARJir ACT. 


Part I. 

BS. 37”40f 


Uuclliug 

And 

attempting 
to commit 
suicide. 


Itefusal to 
deliver to 
civil poorer 
.ofTicers and 
soldiers 
accused ol 
civil 
offences. 


Coiitluil to 
I'n’iudicc ol 
rNlIltav}’ 
discipline. 


As tlio word soldier" includes non-commissioned ofiScor, it follows that 
tlio offenco of ono non-commissioned ofBccr striking or ill-trcntiug another 
who is not his superior falls within this sration. Striking a superior officer is) 
an offence dealt with nndcr s. 8. * 

88. Evei^' person subject to military law wbo commits any of the 
following offences ; tliat is to say, 

(I.) Fights, or promotes oris concerned in, or connives at, fighting 
a duel; or 

(2.) Attempts to commit suicide, 

shall on conviction hy court-martial he liable, if au officer, to he 
cashiered, or to suffer such less punishment ns is in this Act men- 
tioned, and if a soldier, to suffer impiisounient, or such less 2)uni5h- 
iiieiit as is in this Act mentioned. 

Note. 

An officer carrying a challenge is pnuishahlo under ixaragraph (1). 

If death ensued, the sunpiving priucipal in the duel and both the seconds 
iiught bo tried and convicted for murder. 

As to attempts to commit suicide, see ch. YII, para. 54, note (5). | 

39. Every person subject to military law who commits any of the 
following offences ; that is to buJj 

On application being made to him, neglects or refuses to deliver 
over to the chdl magistrate, or to assist in the lawful 
appiahension of, any officer or soldier accused of an offence 
punishable hy a chdl com'f^ 

shall on conviction by court-martial he liiihle, if an officer, to be 
(sishicred, or to suffer sudi less pmiishment ns is in this Act men- 
tioned, and if a soldier, to suffer imprisonment, or such less punish- 
ment ns is in this Act mentioned. 

Note. 

Thlt- offence may be committed not only in tho United Kingdom, but in 
any colon}' or possession where (here is a civilian judicature. An officer or 
soldier to whom au application is made under this section may require to sco 
tho warrant or other authority for the delivery over or apprehension ; and if 
none exists, no offence is committed hy refusing tho demand. 

40. Every person subject to military law who commits airy of the 
following offences ; that is to say, 

Is gnilty of any act, conduct, disorder, or neglect, to the inejudicu 
of good oi-dcr and military discipline, 
diall on conviction hy court-mai*tinl he liable, if an officer, to he 
(suiliiered, or to suffer such less punishment :is is In this Act nicn- 
liunud, and if a soldier, to suffer iniprlsontuenl, or such less luinish- 
rneiit :ls i.s in this Act nreutioned. Provided that no pemon shall be 
charged under this section in r-esircct of .luy offence for which special 
jirovision is made in any other p.*!!!- of this Act, and which is not a 
civil offence ; nevertheless the conviction of a person so charged 
shall not be invalid hy reason only of the charge being in contraven- 
tion of this proviso, unless it appears that injustice h.as been done to 
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the pei'son charged, by reason of such contravention; but the 
responsibility of any officer for that contravention shall not be 
removed by the validity of the conviction. 

Note. 

See Gli. Ill, para. 32. 

To sustain a cluirgo utiiier this section it is ab-solutoly necessary that the 
charge should recite the words of the Act. That is to say, there must bo 
charged au “ act " or “ conduct,” or “ disorder,” or “ neglect," as the case 
may be, “ to tho prejudice of good order and military discipline." 

But the mei’c use of these words as a dcscidption of certain conduct does 
uot wiU'rant a court in assuming that such conduct is legally au offence. 
A court is uot warranted in convicting unless of opinion that tho conduct 
charged (1) was committed by the accused, and (2) was to tho projudicu 
both of good order and of military discipline, having regard to tho conduct 
itself and to the circumstances in which it took place. It is only in this latter 
caso that an offence of a non-military character falls within this section. 
Other offences of a non-military character, if tried at all under tho Act, 
shoidd be tried under s. 41. 

Hogloct must be wilful or culpable, and not merely arising from ordinary 
forgetfulness or error of judgment, or inadvertence; and where tho use of 
certain rrords regarding superiors is made the subject of a charge under this 
section, the words must have been said meaningly, i.e., with a guilty intent. 

Attempts to commit most of tho purely military offences under the Act .ire 
triable under this section, except whore such attempts are (e.y., an attempt to 
desert) specifically provided for. 

A charge of displaying the whito flag in the presence of tho enemy is to 
ho framed under this section; K.E,, para. 555; ns also a charge of improperly 
I possessing a comrade’s property, whore thcro is no evidence of theft: 

: lv.H., porn. 55l). 


0 fences punisluMe hy ordinary Law. 

41. Subject to sueb regulations for the purpose of preventing 
interference with the jurisdiction of the civil courts as are in 
tliis Act after mentioned, every person who, whilst he is subject 
to military law, [shall commit any of the offences in this section 
mentioned, shall be deemed to be guilty of an offence against 
military 'law, and, if chai'ged under this section with any such 
offence (in tliis Act referred to as a civil offence), shall be liable to 
be tried by court-martial, and on conviction to be punished as 
follows; tlmtisto say, 

(1.) If he is convicted of treason, be liable to suffer death, 
or such less punishment as is in this Act mentioned ; and 

(2.) If he is convicted of murder, be liable to suffer death ; 
and 

(3.) If he is convicted of manslaughter or treason-felony, be liable 
to suffer penal servitude, or such less punishment as is 
in this Act mentioned ; and 

(4.) If he is convicted of rape, be liable to suffer penal servitude 
or such less punishment ns is in this Act mentioned ; and 
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(5.) If he is com'icted of any offence not before in tliis section 
particularly specified, which when committed in England 
is punishable by the law of England, be liable whether 
the offence is committed in England or elsewhere, either 
to suffer such punishment as might be awcorded to him in 
pm*3uance of this Act in respect of an act to the prejudice 
of good order and military discipline, or to suffer any 
punishment assigned for such offence by the law of 
England. 

Provided as follows : — 

(a.) A person subject to mifitaiy law shall not be tried by 
court-martial for treason, murder, manslaughter, treason- 
felony, or rape, committed in the United Kingdom, and 
shall not be ined by court-martial for treason, murder, 

. manslaughter, treason-felony, or rape, committed in any 
place within His hLijesty’s dominions, other than the 
United Kingdom and Gibraltar, unless such person 
at the time he committed the offence was on active sendee, 
or such place is more than one hundred miles as measured 
in a straight line from any city or town in which the 
offender can be tried for siich offence by a competent ci\dl 
court : 

(ii.) A person subject to military law when in His Majesty’s 
dominions may be tried by any competent civil court for 
any offence for whidi he would be triable if he were not 
subject to military law. 

Note. 

Gi'l^eet to such regulations, «fc. See pro\isos (a) and (6). 

As to the cases in which tho jurisdiction given by this section sliould bo 
exercised, see Ch. Til, paras. 1-S. 

This section in effect gives ahsoluto jurisdiction to a court-martial to 
try any civil offence, oxcept that n court-martial cannot try treason, murder, 
manslaughter, treason-felony, jor rape, committed in llio United Ivingdoni ; 
and can only try these offences if committed in any place within tho King's 
cIoniiiiion<i, other than tho United Kingdom and Gibraltar, if cithor the 
offender was on active service, or llio place is moro than one hiiitilrcd 
miles from any city or town in which the offender can bo tiicd for such offciicp 
by a competent civil court. 

Tor definition of active sei^nce, sec s. 180. 

Wlicro a civil offence is specified in the Act {e.g,, ss. 17, 18), an attempt to 
commit that offence can under (o) bo ordinarily tried by court-martial, bec.auso' 
liy English law an attempt to commit a civil offence is ordinarily in itself an 
offence. SeoCh.TlI,para. 23. 

A field general court-martial under s. 40 (.1) lias jurisdiction to try any 
offence; hut where tho offcnco is not committed on activo service, such a 
court can only bo convened for its trial in the cases specified in s. 40 (1) (n). 

Ece also note to Kiilc 11 (A)-(C), nstotlic foi-m of charges under this I 
section, I 
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Redress of ?IVo}i^s. 

42. If an odiccr thinks himself wonged by his commanding sa. 42-43. 
officer, and, on due application made to him, does not receive the Mode of 
redress to wliicl ij m miy cons i to himself entitled, he may complain 

to the 0«Ha»HSiffiil^ra«T^der to obtain justice, who is hereby 
--required hf exaimle mfo such complaint, and through a Secretary 
of State make his report to His Majesty, in order to receive the 
directions of His Majesty thereon. 

Note. 

It is the cu.stom of tlio service to forward every complaint throngli tlio 
oiTicor commanding tlio regiment; and an oillcor would not bo justified iu 
deviating from this courso, unless tho commanding oilicor should refuse, 
or unronsonably delay, to forward it. An officer, on addressing himself 
directly to the general in command, should nppriso his commanding officer of his 
doing so, and must observe in the channel of approiich to tho Gommandem 
in-61«ef each intermediate gradoNoil §t command. 

Although tlio i-cquirodto oxamino into tho complniut 

and Toport to His Majesty, ho is not dobarrod from oxpressing his own 
viow of tho caso. Even an oxprossion of opinion by tho intermediate general 
officer will in many Ctisos suffice to render further stops unnecessary. An 
officer should not bo disposed to push to oxtromes his right to bring his 
complaint before tho Sovereign. The report to His Majesty is to bo made 
through tho Secretary of State, tho constitutional advisor of tho Crown. 

This section does not appear to limit tho right of the Sovereign to receive 
complaints, but only to control the maiinor in which officers thinking theni- 
sclros wronged aro to approach tho Sovoroigu. TharofQm,«.although<tiieiso 
inny-be-no'-0omTnandBr.dn--0hieffritr^main8"opcn*^o-the“Bo¥ereign'llJ^o 
direction8-n8-to-*nny=■oomp]oints“which‘^n!ly'bo'‘hf■ol1ght*■hcforo■^lilIf'hy-theA 
>S«5retoTy‘of»Stat6« 

A false accusation or stntomout made on pvcfei'i'ing a complaint under this 
section is puulsliablo Under s. 27 (1) (2). 

43. If auy soldier thinks himself wronged in any matter by any 
officer other than his captain, or by any soldier, he may complain by soldier, 
thereof to his captain, and if he thinks himself wronged by his 
captain, either in respect of his complaint not being redressed or 

in respect of any other matter, he 'may complain thereof to 
his commanding officer, and if he thinks himself wronged by 
his commanding officer, cither in respect of his complaint not 
being redressed, or iu respect of any other matter, he may complain 
thereof to the prescribed general officer, or, in the case of a soldier 
serving in India, to such officer as the Commander-in-Chiof of the 
forces in India with the approval of the Governor-General of 
India in Council may appoint ; and every officer to whom a 
complaint is made in pursuance of this section shall cause such 
complaint to be inquired into, and shall, if on inquiry he is 
satisfied of the justige of the complaint so made, take such steps 
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P.itt I. as may be necessary for giving full redress to the complainant in 
6 s. 43^4. respect of the matter complained of. 

Note. 

The mode of preferring a complaint is set forth in tho form in the soldier’s 
personal account hook. Complaints may be made respecting any matter, 
but CPU bo made by an individual only. The combined complaint of several 
ran never bo permissible, but should not, if well founded, bo treated as 
mutinouB, 'irlierc it is plain that the only object of those making tlio 
complaint is to procure redress of the matters by wliicli they think tbem- 
selves •UTonged. A complaint cannot bo legitimately preferred to a 
superior officer except in the regular course defined by this section, — 
'ttliat i^.^tq say, first to the captain and then to tho commanding officer, 
ft is only wbero the captain refnses or unnecessarily delays to redress 
or forward the complaint that a direct application can be made to the com- 
manding officer ; and it is only if the commanding officer similarly refuses 
or delays, that a direct application can be made to tho proper general officerl 
The captain, in the one case, and the commanding officer in the other, ought 
to ho informed of the application being made to bis superior. 

Prescribed General Officer: seo Buie 126 (E). | 

The commanding officer to whom the complaint is made will usually be 
the commanding officer ns defined in Buie 129 ; but if tho complaint is mado 
to any other officer, that officer should receive it and should at once for- 
ward it to tho commanding officer of tho complainiug soldier ns defined hy 
that Bnlc, and tho complaint will then he dealt with ns properly made. 

The only oxcoption to the above mlo ns to the course of complaints is on 
occasion of tho question which general officers at their ycarl}' inspections are 
required to put to regiments, ns to whether there are any complaints. See 
K.B., para. 127, 

A soldier cannot in any way bo punished for making a complaint under this 
section, whether it bo frivolous or not, and be ought not, for making a 
complaint, to ho treated in nny way with harshness or suspicion. 

A false accusation or statement mado on preferring a complaint under this 
section is punishable under s. 27 (1) (2). 

It has been held that ns between persons both subject to military law tho 
mode of redress given by this section is tho only ono open. Civil conrts can- 
not ho invoked to redress grievances between persons subject to milifnrj- 
law: see JJaich'nsr, Lord Paulef, 5 Q.B. at p. 121; jVarlt v. Froffeif 
[ISPS] 1 Q.B, nl pp. 8P9, POO. 

• 

PumsJivientx. 

of 44. Pinnsliincnts timy be inflicted in I'cspect of ofFencca comtnillcd 
ments'i'y Bubject to militw^' law and convictctl by courts* 

miirtiai unirtial, — 

In tlic case of oflicejn, ncconling to the scale following ; 
n. Death. 

h. rciial servitude for a term not less than tlii'cc years. 
c. Imprisonment, with or without lim'd labour) for n term 
not exceeding two years. 

(f. Cashiering. 

f, Dismissal from His Majesty’s BCiwicCi 
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/. Forfeiture, in the prescribed manner, of seniority of rank 
either in the army or in the corps to which the offender 
belongs, or in botl). 

g. Eeprimand, or severe reprimand. 

In llie case of soldiers, according to the scale following : 

h. Death. 

/, Penal servitude for a terra not less than three years. 

/•. Imiirisonment, with or wMiout hard labour, for a term 
not exceeding two year’s. 

I'k. Detention for a term not exceeding two years. 

1. Discharge with ignominy from His Majesty’s s^ 

»}. In the case of a noncommissioned officer, 
the prescribed manner, of seniority of rnnk,!] 
to a lower gi'ade, or to the ranks. 

n. Forfeitures, fines, and stoppages. 

Provided that — 

(1.) Where in respect of any offence under this Act there is 
specified a particular punishment, or such less punishment 
ns is in this Act mentioned, there may be awarded in 
respect of that offence, instead of such particular punish- 
ment (but subject to the other regulations of this Act 
as to punishments, and regard being had to the nature and 
degree of the offence) any one punishment lower in the 
above scales than the particular punishment. 

(Ia.) For the purposes of commutation and revision of punish- 
ment, detention shall not be deemed to be a less punishment 
than imprisonment if the term of detention is longer than 
the term of imprisonment, 

(2.) An officer shall be sentenced to be cashiered before he is 
sentenced to penal servitude or imprisonment. 

(3.) An officer when sentenced to forfeiture of seniority of rank 
may also be sentenced to reprimand or severe reprimand. 

(4.) A soldier when sentenced to penal servitude or imprison- 
ment may, in addition thereto, be sentenced to be 
dischai’ged with ignominy from His Majesty’s semce. 

(5.) Where a soldier on active service^^is guilty of any offence, it 
shall be lawful for a court-martial to award for that offence 
nuch field punishment, other than flogging, ns may be 
directed by rules to be made from time to time by a 
Secretary of State, and such field punishment sliall be of 
the character of personal restraint or of hard labour, but 
shall not be of a nature to cause injury to life or limb. 

(6.) In addition to or without any other punishment in respect of 
an offence committed by a soldier on active service, it 
shall be lawful for a court-martial to order that the 
offender forfeit all ordinary pay for a period commencing 
on the day of the sentence and not exceeding three months. 
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(9.) All rules with respect to field punishment made in 
pursuance of this section shall be laid before Parliament 
as soon as practicable after they are made, if Parliament 
be then sitting, and if Parliament be not then sitting, as 
soon as practicable after the beginning of the then next 
session of Parliament. 

(10.) For the pui’pose of commutation of punishment the field* 
punishment above mentioned shall be deemed to stand 
in the s^ale of punislunents next below detention. | 

(11.) In addition to, or without, any other punishment in respect 
of any ofienoe, an offender convicted by court-martijd may 
be subjected to forfeitiwe of any deferred pay, seiwice 
towards pension, military decoration ^nrniUta^reward, in 
such manner as may for the time being be provided by 
Royal Warrant, but shall not, save as may be provided 
by Royal Wannnt, be liable to any forfeiture under the 
.^6 467 vict. Regimental Debts Act, 1893, or under any Act relating to 

tlie military savings banhs, or an}' regulations made in 
pursuance of either of the above-mentioned Acts. 

(12.) In .addition to, or without, any other punishment in respect 
of miy offence, an offender may be sentenced by court* . 
martial to any deduction .authorised by this Act to be 
made from his ordinary iwy. 

(13.) No oflicer or non-commissioned ofScer shall, under or by 
vutue of any power or authority derived from any foreign 
potentate or lailer, infiict, or c.ause to be inflicted, on 
any person subject to military law under this Act, for or 
ill respect of any offence against such law, any punishment 
not authorised by this Act. 

Note. 

As to tlio principle of nl&sing to each odcnco it innidmura punishment, iiistcnd 
of, ns formerly, “ such punishment as a general or other court-martial may 
nwnrd,'’Fcc Cli. Ill, para. 35. 

b. Penal Serrilude. Sco as to the execution of a sentence of penal servitude, 
sections 5S-(;2, and sections G8, ISl, and notes. 

c. Imprisonment. As to rules for awarding terms of imprisonment in day.**, 
mouths, or yenr.^, as tlio case may require, see K.R., para. 585. As to 

execution of n sentence, sco ss. C3-G7, 131-135, and notes; and ns to duration 

ol sentence, sco s. GS. 

An oflcnder sentenced to imprisonment without hard labour is, in England, 
obliged by prison rules to do some labour, unless directed to he imprisoned ns 
nn offender of the first division, in which case ho Is allowed to receive visits 
nnd has other privileges. I’ersons directed to be ire.Ttcd ns offenders of 
the secf.nd diri-«ion can only be employed at work of an industrial or 
inniiufjctiiring nature and have other pririlcgcs. 

An offender docs not cense to he subject to the Act while undergoing a 
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entence of penal eervitude, imprisonment, or detention, thougli he has been 
isoharged or dismissed from the service, B. 168 (2). 

f. Forfeiture. . of seniority of ratiL SeeEulei?. 

g. Eeprimand or severe rqjrimand, Beprimands vary from a public and 
evere reprimand to a private reprimand. A public reprimand may be 
Aministered at the head of a battalion, regiment, brigade, or division, paraded 
or the purpose ; or it may be conveyedin general orders. A private reprimand 
s usually given by the commanding ofBoer of a battalion, regiment, or brigade, 
it h!s quarters, in the presence of the officers of the regiment, or of the officers 
>f eqnal and superior ranh only, or simply in the presence of a staff (^cer. 
The manner and time of delivering the reprimand is appointed by the 
ionfirming authority. 

For the additional punishment of deduction from pay, see proviso (12) and 
lection 137. 

Imprisonment. The introduction of the neu^ punishment of detention 
ivill have the effect of limiting very much the cases in urhich a soldier will be 
sentenced to imprisonment. A soldier convicted by court-martial of an 
jffence under ss. 17, 18 (4), 18 (6), or 41, whom it is not desired to retain in 
the Army, should, as heretofore, be sentenced to imprisonment, but in case 
be is convicted of any other offence (i.e., a military offence), and it is desired 
bo retain him in the Army, he should be sentenced to detention; if, however, 
on account of previous bad character, or for any other reason it is considered 
undesirable that he should rejoin the colours after sei'ving his sentence, the 
court will still have power to sentence him to imprisonment. 
kh. Letentioiu Sec ch. Ill, para, 36, and ch. V, para. 103. 

As to rules for awarding terns of detention inflicted by a commanding 
officer, see Notes to Buie 6. 

A soldier sentenced to throe months’ detention, or upwards, is liable in 
commutation therejifj either wholly or partly, to general service and to transfer 
toany(^BUfin83(7). 

m. Ftt^fSGs^ Service in the lower grade or 4oEs-o£H9eDm»fy udll 
reckon from the date of signing the original sentence, TChnthpr-^Jwv 
OTigpnal-8enteBee--wafi-fOrfei(!nro‘mf*flRHority^r*rednotion^ija: whether the 
punishment in question was a revised sentence, or a mitigation by the con- 
firming officer from a more severe sentence. As to the redaction of warrant 
officers, see s. 182 (2) (3), and of warrant officers in the Indian forces, 
8. 180(2) (/). 

Forfeiture i/i the prescribed manner. See Eule 47. The power to forfeit 
seniority of rank in case of non-commissioned officers was introduced by the 
Army (Annual) Act, 1906. 

n. Forfeitures, i.e., forfeitures of service towards discharge, see sections 
79 (2), 84, 161 (which, however, are consequential and cannot be awarded 
by sentence of oonrtrmartial), and the forfeitures mentioned in provisos 
(6), (11), and (12) of this section, which include forfeiture of good conduct 
badges and medals with the pay or money attached thereto, and can usually 
be awarded by court-martial, but under the Pay, Warrant, 1907, arts, 1022 
and 1160, cannot be awarded^by a regimental court-martial. They may be 
more severe in effect than a short term of imprisonment or detention. 

■ As to restoration of forfeited service, see the provisos to s. 79 (2) and 
s. 161. 

Fines. These are not authorised to be imposed for any offence except 
drunkenness, and cannot exceed, if imposed by a court-martial, one pound, 
or if imposed by a commanding officei*, ten shillings : ss. 19,46 (2) (b). 
Stoppages. See proviso (12). Section 138 sets out the cases in which 
(m.L.) 1^ 
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penal deductions or stoppages may be made from the ordinary pay of the 
soldier ; and section 139 provides for their remission. 

Provisos. 

(1.) At»j one punishment. Provisos (2), (3), (4), (6), (11), and (12)1 
specify the particular instances in which more than one punishment may 
ho given. 

(2.) Care must he taken to comply with this provision ; n sentence to 
penal servitude and to be cashiered is incorrect. 

(4.) It will be observed that this does not apply in case of a soldier [ 
sentenced to detention. ' 

(5.) For definition of active service, see section 189. 

Death, or penal servitude, or impiisonment, or detention, but no other 
punishment, can be commuted into field punishment. 

The following conditions are essential to the legality of field punish- 
ments : — 

(1.) The offender must be on active service, 

(2.) The punishment must be in conformity with the Buies made by the 
Secretary of State ; see the Bnles at p. 598. 

(6) Forfeiture of pay under this provision can only be ordered in case of an 
offence committed by a soldier on active service. If the soldier is at the 
time liable to any penal deductions from pay, the order only afiects the balance 
of the pay remaining after those deductions : see section 136, Proviso (c). 

(11.) As to these forfeitures, see Pay Warrant, 1907, arts. 1021-1026, 
1043, 1044, 1052, 1064, 1168-1162. 

(12.) As to these deductions see section 137 (ofiicer) and section 138 
(soldier.) 

Arrest and Trial. 

Arrest. 

46, Hie followiDg regulations shall be enacted vritb respect to 
persons subject to military latv when charged with offences 
punishable under this Act : 

(1.) Every person subject to militaiy law when so charged may 
be taken into military custody : Provided, that in every 
case where any officer or soldier not on active service 
remains in sudi military custody for a longer period than 
eight days without a court-martial for his trial being 
ordered to assemble, a special report of the necessity 
for further delay shall be made by his commanding 
officer in manner prescribed ; and a similar report shall be 
forwarded every eight days until a court-martial is 
assembled or the officer or soldier is released from custody : 

(2.) Military custody means, according to the usages of the 
senice, the putting the offender under arrest or the put- . 
ting him in confinement ; 

(3.) An officer may order into military custody an officer of 
inferior muk or any soldier, and any non-commissioned 
officer may order into military custody any soldier, 
and an officer may order into military custody an officer 
(though he be of higher rank) engaged in a quarrel, fray, 



Disdpline {Arrest). 


307 


or disorder ; and any snch order shall be obeyed, notwith- Part I. 
standing the person giving the order and the person in 
respect of whom the order is given do not belong to the 
same corps, arm, or branch of the service : 

(4.) An officer or non-commissioned officer commanding a guard, 
or a provost-marshal or assistant provost-marshal, shall not 
refuse to receive or keep any person who is committed 
to his custody by any officer or non-commissioned 
officer, but it shall be the duty of the officer or non-commis- 
sioned officer who commits any peinon into custody, to 
deliver at the timeof such committal, or as soon as practic- 
able, and in every case within twenty-four hours thereafter, 
to the officer, non-commissioned officer, provost-marshal, 
or assistant provost-marshal into whose custody the person 
is committed, an account in writing, signed by himself, 
of the offence with which the person so committed 
is charged : 

(5.) The charge made against every person taken into military 
custody shall, without unnecessary delay, be investigated 
by the proper military authority, and, as soon as may be, 
either proceedings shall be taken for punishing the offence, 
or such person shall be discharged from custody. 

Note, 

It will be couvenient to give a summary of the provisions for preventing 
a person from being kept in custody without bis case being dealt with by the 
proper authority. 

An officer or non-commissioned officer who commits a person into custody 
should sign and deliver to the officer or non-commissioned officer into 
whose custody such person is committed, a written account (termed “the 
I charge”) of the offence with which the person so conunitted is charged. 

He should, if possible, do this at the time of committal, but at any rate must 
do so within 24 hours after that time. See ss. 21 (2),^ ^4). If the “charge" 
is not delivered at the time of committal, a ^ ^pr'report to the same 
effect is to be made (K.K., para. 463), but nc .-'delivery of the “charge" 
will not excuse a refusal to receive an offender into custody. The officer 
or non-commissioned officer into whose custody the accused is committed, 
must report in writing the name and offence of the accused, as far as kno^vn to 
him, and the name and rank of the person by whom bo is charged (s. 21 
(3) ). This report must be made as soon as be is relieved from bis guard 
or duty, if relieved within 24 hours^ after the committal, and in any case 
within those 24 hum’s. Ii must be accompanied by the “charge,” if ho has 
received it ; and should be mdie by an entry in the guard report, and he 
should send the “ charge,” or a copy thereof, to the commanding officer of 
the accused (K.R., para. 463). If he has not received the “cLarge,” he 
must mention the circumstance in his report, and if the “ charge " is not 
delivered within the 24 hours, the commander of the guai'd must make a 
further report to the superior authority, who, if evidence sufficient to justify 
the retention in custody of the accused is not forthcoming, -will, at the expira- 
tion of 48 hours from the time of committal, order him to be released (K.II., 

(M.L.) U 2 
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para. 463). A conunanding ofiScor who has received the report of the committal 
of an acensod person becomes rcsponsihlo (s. 45 (6)) for having the case inves- 
tigated without delay. This delay, under Buie 2, is not to exceed 48 hours 
without the case being reported to the officer to whom application wonld'bet 
made to convene a court-m.artial for the trial of tbs person charged. | 

If eight days elapse without the case being disposed of summarily and with- 
out a court-martial being ordered to assemble, the special report required by 
section 45 (1), as explained by Buie 1, must be made, and a similar report is ' 
required to be forwarded every eight days : and this report will have to be 
sent by the commanding officer, even though the fault of the dela with 
the officer to whom the report is to be made. This special luport is notj 
required on active service. If unnecessary delay occurs in convening a 
general or district court-martial, a report has to be made to the Army Council. 
<Rulo 17 (C) ). 

When an officer is placed in arrest by his commanding officer, the com- 
manding officer should immediately report the c.ase to superior authority. 

With reference to the above observations, it must be recollected that in 
reckoning the time fixed by the Buies, Sunday, Good Friday, and Christmas 
Day are, ns a general rule, excluded (Bale 135 (A) ), but tbia is not tbej 
case in reckoning tbe days fixed by sections of the Act, e.p., ss. 21, 45 (1). 

Paragraph (1). See generally ns to Arrest and Confinement Ch. lY, p.aras. 
t-17 ; and E.B., paras. 463-482. 

Special Report. See Buie 1. 

Paragraph (2). Military custody. This expression is hero restricted by 
Iho opening words of tbe section to tbe military custody of persons when charged 
with offences, and docs not apply to persons in militnry custody under- 
going sentence. Sco K.B., paras. 465,473. Military enstody includes, in 
the case of volunteers, the enstody of a volnnteer ordered into arrest under 
s. 21 of the Volunteer Act, 1863. (See Marks v. tVoyhy, L.K. (_18983 1 Q.B. 
at p. 838.) 

Paragraph (5). Investiyated. All charges against non-commissioned officers 
and soldiers must now ho investigated in the first instance by the company, 
Ac., commander, who, in all cases whore a private soldier is concerned, and 
in certain cases whore a non-coimnissioned officer is concerned, may either 
dispose of the case himself or reserve it for the commanding officer (see KB., 
paras. 484, 499); and, where the case is so reserved, the commanding officer 
must give the decision under s, 46 (1). 

The commanding officer in this section means the commanding officer as 
defined by Buie 129 ;'ftW,K.B., para. 456, 

As to the cond’ict of tl^lfevcstigation, seo Cb. lY, paras. 18-30. Buies 2-8, 
and notes. KB., paras. 483-492. 

/'nicer of Commanding Officer. 

46. (1.) The commnndisjir officer shall, upon an investigation being 
had of a charge made against a person subject to military law under 
his command of having committed an offence under this Act, dis- 
miss the chaVgc if he in his discretion thinks that it ought not to 
be ])rocccded with ; bat where he thinks iJie charge ought to be pro- 
ceeded with lie may take steps for bringing the offender to a court- 
martial, or, in the case of a soldier, may deal with f he c.-*BeBummarily. 

(2.) Wliere he deals with a case summarily, he may, — 

(a.) Award to the offender detention for any period not exceed- 
ing fourteen daj-s ; and 
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(b.) In the case of the offe^ice of drunkeiinessj may order the ^ 
offender to pay a fine not exceeding ten shillings, either a. 46. 
in addition to or without detention ; and 

(c.) In addition to or without any other punishment may order the 
offender to suffer any deduction from his ordinary pay ' 
authorised by this Act to be made by the commanding officer ; 
and 

{d) In the case of an offence by a soldier (not being a non-com- 
missioned officer) on active service, may* award to the 
offender field punishment within the meaning of section 
forty-four of this Act for any period not exceeding 
twenty-eight days, and may in addition to or without any 
other punishment order that the offender forfeit all 
ordinaiy pay for a period commencing on the day of the 
sentence and not exceeding twenty-eight days. 

(3.) "Where the charge is against a soldier for drunkenness the 
commanding officer shall deal with the case summarily, unless 
the offence was committed on active service or on duty, or after the 
offender was warned for duty, or unless by reason of the drunken- 
ness the offender was found unfit for duty, or unless the soldier has 
been guilty of drunkenness on not less than four occasions in the 
preceding twelve months, but nothing in this sub-section shall affect 
the jurisdiction of any court-martial, or the right of the soldier to 
be tried by a district court-martiaL 

(4.) In the case of absence without leave, the commanding officer 
I may award detention for any period not exceeding twenty-one days. 

I (5.) Provided that where detention is awarded for absence without 
leave, the commanding officer shall have regard to the number of 
days during which the offender has been absent, and in no case shall 
[the term of detention awanled, if exceeding seven days, exceed the 
term of absence. 

(6.) Provided that in every case where the commanding officer 
has power to deal with the case summarily, the accused person may 
demand that the evidence against him should be taken on oath, 
and the same oath or solemn declaration as that required to be token 
by witnesses before a court-martial shall be administered to each 
witness in such case. 

(7.) An offender shall not be liable to be tried by court-martial for 
any offence which has been dealt with summarily by his commanding 
officer, and shall not be liable to be punished by his commanding 
officer for any offence of which he has been acquitted or convicted 
by a competent civil court or by court-martial. 

(8.) Where a commanding officer has power to deal with a case 
summarily under this section, and, after hearing the evidence, con- 
siders that he may so deal with the case, he shall, in eveiy case where 
the award or finding involves a forfeiture of pay, and in every other 
case unless he awards one of the minor punishments referred to in 
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this section, iisk tlie soldier charged whether he desires to be dealt 
with summarily or to be tried by a district court-martial, and, if tlie 
soldier elects to be tried by a district court-martial, the commanding 
officer shall take steps for bringing him to trial by a district 
court-martial, but otherwise shall proceed to deal w’ith the case 
summarily. 

(9.) Nothing in this section shall prejudice the power of a corn*- . . 
manding officer to award such minor punishments as he is for the 
time being authorised to award, so, however, that a minor punish- 
ment shall not be awarded for any olfence for which detention! 
exceeding seven days is awarded. 


Note. 

See Gh. IV, paras. 31-38 ; Rules 2-7, and notes. As to meaning of Com- 
manding Officer, t>ee Rule 129 and note; K.R., para. 45G. 

The discretion of a commanding officer in anting under this section is regu- 
lated by Iv.R., paras. 487-492, and an otBcer not under the rank of brigadier- 
general may, within two years of the award, order him, where the offender has 
not completed the sentence, to cancel or mitigate the award, or if the sentence 
has been completed, to alter the record of the punishment awarded: K.R., 
para. fi07 ; after the Lapse of two years, any such action, if necessary, must 
bo taken by the Army Council. 

Sub-section (1), In the case of a soldier. “Soldier” includes non-com- 
missioned officer, and “non-commissioned officer” includes noting non-com-' 
missioned officer, whether in receipt of pay as t>nch or not, s. 190 (5), (6). 
But the obligation on a commanding officer to dCtal summaiily with a soldier 
charged with drunkenness does not appl}’ to a nou-commissioned officer, s. 183 
(1); and lv.R., para. 499, forbid non-commissioned officers (including acting 
non-commissioned officers) to bo subjected to summary punishment, but a 
nffi.. i.^iiij.-i Mt-aJwf^ y jjfftipd ./>r-TcprimandBd, and an actingf 
non-commissioned officer may bo ordered to revert to bis iwrmancnt rank. I 

The power of a commanding officer under this section to deal summarily with 
a soldier does not extend to a warrant officer (see s. 182 (1) ), nor to a person 
subject to military law who does not belong to His Majesty’s forces, s. 184 (2). 

. Sub-section (2). Detention. The detention awarded by a commanding 
^officer up to seven days will bo awarded in hours (Rule 6, and noto), and will 
V as a rule bo undergone in a branch detention barrack, h'or form of commit- 
tment, see Rules, App. 111. Form 6, p. 591 below, and os to defeution barracks 
generally, K.R., paras. G46-GG0. As to commencement of term of detention, 
see Rule G. 

It must be observed that, ns a result of the amendments introduced into 
this section by the Army (Annual) Act, 19DG, a commanding officer can no 
longer inflict » sentence of imprisonment ; he can only aword detention, and a 
sentence of imprisonment if inflicted by him would be illegal. 

(6) For scale of flues for drunkenness, mode of recovery, d;c., see K.R., 
pnms. 512, 513, and ns to punishment for simple drunkenness, para. 497. 

(c) DeducUwi from ordinarg pag. See s$. 138, 139, and definition of “ day ” 
ia s. 140, and notes to those sections. 

(d) This provision was introduced by the Ami}* (Annual) Act, 1907. Seel 
Notes to section 41 (5), (G). The commanding officer in awarding floldl 
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I punishment, or forfeiture of pay, cannot impose either punishment for more Part L 
than 28 days. ' — 

Sub-section (3). Certain cases of drunkenness a commanding ofSoer ®’ 
must deal with summarily, but he may, if he thinks fit, deal summarily 

I with any case of drunkenness, though the offence was committed under the 
special circumstances mentioned in this sub-section. See abore note to sub- 
section (1). See also K.B., para. fi09. ' 

I - Sub-section (4). Absence. See Ch. IV, para. 33, note to s. 138, and K.E. 

495. 

Sub-section (6). Formerly this snb-sectiou only applied in cases of a charge 

I for absence without leave exceeding seven days ; but now it applies to all 
cases with which the commanding officer has power to deal summarily. 

Snh-section (7). Dealt loilh summarily. If a commanding officer, contrary 
to the K.E., para. 487, which requires him to refer to superior authority 
certain offences, but, through inadvertence and with a full knowledge of 
the facts, deals with any offence summarily, the offender cannot be tried by 
court-martial for that offence. 

Acquitted or convicted by a civil court or a coun-martial. See note to s. 157. 

Nor can a man acquitted or convicted of an offence by a civil court or 
court-martial be tried by court-martial for the same offence ; ss. 157, 162 (G). 

Where a soldier has been acquitted or convicted or summarily punished for an 
offence wliich is substantially the same as some other offence, he ought not 
to be summarily punished by his commanding officer or tried for sucii other 
offence. If, e.g., he has been acquitted, or convicted of, or summarily punished 
for, absence without leave, and the absence amounted to desertion, he cannot 
bo afterwards tried for desertion. Noroan a man convicted by a court-martial 
of an offence be afterwards sentenced by his commanding officer to stoppages 
for damage caused by that offence. 

Sub-section (8). By a district court-martial, Fonnerly a soldier ordered 
by his commanding officer to suffer imprisonment, or to pay a fine, or to 
suffer any deduction from his ordinary pay, could claim the right of being 
tried by a district court-martial instead of submitting to the award. This 
provision was repealed by the Army (Annual) Act of 1893. Under the 
provision which was substituted by that Act for the repealed provision, and 
which, as amended by the Army (Annual) Act of 1904, is contained in this 
snh-scction, a commanding officer, whoro he considers that he may deal with 
a case summarily, must in every case in which his sentence involves a for- 
feiture of pay, and in every other case in which he does not award a minor 
punishment, even althongh the sentence does not involve forfeiture of 
pay, give the soldier the option of being dealt with summarily or of 
being tried by a district court-martial. In other words, the soldier can 
now make his choice in the first instance between the tribunal of his com- 
manding officer and a district court-martial, instead of having a sort of 
appeal from the judgment of his commanding officer to a district court. If 
the commanding officer omits to ask the soldier the question prescribed by 
this sub-section, the soldier can claim his right of trial by court-martial at 
'any time on the same day before tbe hour fixed for the, commitment and 
■ release of soldiers under sentence ; Bnle 7 ; and a soldier is to be given on 
the following day an opportunity of reconsidering his decision to be tried by 
court-martial: JI.B., para. 496. 

The amendment as to sentences involving forfeiture of pay, introduced by 
the Army (Annual) Act, 1904, g^ves the soldier a statutory right to make a 
claim which he has hitlierto been allowed by custom to make. 

A non-commissioned officer or soldier remanded by his commanding officer 
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to a regimental court-martial, cannot legally ctiim a district court-martial 
under this section, but a commanding officer should uso his discretion in 
dealing 'tvith siich a request. 

Sub-section (9). Minor punitfiment. Tliis prevents tho award of a minor I 
punishment in addition to detention in tho case of any offence for which | 
more tlian seven days' detention has been awarded. See X.B., paras. 493-501. 
Xon-commissioned officers may be reprimanded, but not subjected to minor 
punishments : para. 499. 

Rule a (B) prohibits a commanding officer from increasing a punishment ■> 
after ho has once made his award, which is complete when the man has 
quitted bis presence. This rcle applies in the case of minor ns well ns of 
other punishments. But a commanding officer can at any time before tbe 
punishment has been completed mitigate or remit a minor or a summnryl 
punishment. As to entry of his award or decision see K.R., paras. 485, 507. 


Couris-IlartiaL 

47. (1.) Any officer authorised by or in pm-suance of this Act 
to convene general and district courts-marthil or either of them, 
also any commanding officer of a rank not below the rank of captain, 
also any officer of a rank not below the rank of captain when in 
command of two or more corps or portions of two or more corps, 
also on hoard a ship a commanding officer of any rank may, without 
warrant and by virtue of this Act, convene a regimental court>martial 
for the trial of offences committed by soldiers under his command. 

(2.) Such court-martial shall consist of not less than three officers, 
each of whom must have held a commission during not less than one 
whole year. 

(3.) Tbe convening officer shall appoint the president. 

(4.) Tlie president of a regimental court-martial shall not be under 
the rank of captain, unless where the court-martial is held on the 
line of march, or on hoard any ship, or unless, in the opinion of the 
convening officer (such opinion to be expressed in the order con- 
vening the court and to he conclusive), a captain is not, with due 
regard b) the public service, available, in any of which cases an 
officer of any rank may be pr^ident 

(6.) A ragimeutal court-martial shall not try an officer, nor award 
the punishment of death, penal servitude, or imprisonment, or of 
detention in excess of forty-two days, or of discharge with ignominy ; 
but, subject as aforesaid, and save as in this Act specially mentioned, 
any offence under this Act committed by a person subject to 
militnty* law, and triiiblc by coui-t-martial, m.ay be tried and 
]iimishcd by a regimental court-martial. 


XOT£. 

m 

Tho principal cnactmcuts which govern the convening, composition, and 
procedure of courts-martial are contained in this group of sections (ss: 
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47-56). The remainder of the law will be found in the supplemental Part I, 
provisions of the Act ns to courts-maiiinl (ss. 122-130) and as to evidence ““ 
(ss. 163-165) and in the Rules of Procedure made under s. 70. Section 49 
provides for the convening of the exceptional tribunal of a field general 
court-martial to try offences committed on active service, and offences against 
the inhabitants of, or residents in, countries beyond the seas, which it is not 
practicable to try by an ordinary court. Certain questions relating to 
' -'jurisdiction of courts-martial are dealt with in ss. 157-162. 

See ch. Y for general explanation of the constitution and practice of courts- 
martial ; and for det<ails see the Rules of Procedure and notes. The Eing's 
Regulations, para. 487, specify the offences which a commanding officer is 
empowered, without reference to superior authority, to refer to trial by 
regimental court-martial ; and point out (paras. 647, 552) the general rules 
under which different classes of offences should be dealt with by a lower or 
jhighcr tribunal. As commanding officers can now (subject to the special 
limitation in subs, (a) of s. 46) award fourteen days’ detention for any descrip- 
tion of offence the assembly of regimental courts-mai'tial will bo infrequent. 

Sub-section (1). Commanding officer. This does not moan any officer 
having command, but the commanding officei', as defined by Rule 129; 
see K.R., para. 456. An officer, therefore, will not have power to convene a 
regimental court-martial, unless he either (a) holds a warrant to convene a 
general .or district court-martial ; or (5) being of the rank of captain or 
higher rank, is in command of detachments of two or more corps ; or (c) 
being of the rank of captain or higher rank, is the commanding officer as 
defined by Rule 129, t.e., the officer whose duty it is to tell off the accused; 
or (d) is the commanding officer of soldiers on board a ship. 

Bg soldiers under his command. A camp follower or other person 
subject to military law as a soldier, but who does not belong to His 
Majesty’s forces, cannot be tried by a regimental court-martial, s. 184. As 

I to speedy convening of a regimental court, see Rule 16. 

Ship. This section will apply to a military court-martial for trying a 
non-commissioned officer, if otherwise allowed to bo held on board a ship 
commissioned by His Majesty. See Order in Council, para. 7 below, p. 606. 

Sub-section (2). A commission. Consequently, an officer who bad held a 
militia commission for eleven months, would be qualified to sit at the end 
of one mouth after he has obtained his army commission. 

Sub-section (3). Tho convening officer cannot preside himself, or, indeed, 
be a member of the court : section 50 (2). The president must be appointed 
by name. 

Sub-section (4). As to the duty of the president, see Rule 59. ,As to the 
confirmation of the sentence of a regimental court-martial, see s, 54 (1) (a). 

S ub-section (5). Officer. This expression includes warrant and other officers 
holding honorary commissions (s. 190 (4) ), and persons subject to military law 
as officers (s. 175). It must also be recollected that a wanant officer not 
holding an honorary commission cannot bo tried by a regimental court- 
martial : B. 182 (1). Moreover, by E.B., para. 438, it is laid down that as 
_ a rule a non-commissioned officer above the rank of corporal is not to be 
tried by such court. 

Officers of any corps may'' sit on a regimental court-martial (s. 50 (1)), 
and the offender may be teed although no officer of the court belongs to 

I the corps of the offender. But see Rule 20 (B) as to tho trial of an offender 
not belonging to tho regular forces. A qualified officer willing to sit may 
sit, although not under the orders of the convening officer: e.g., the 
commanding officer of a detached part of a corps may convene a regimental 
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coiirt-marliiil composed of officers of otlier corps, if they are ■vrilling to servo. 
It has, however, been already indic.ated that a commaudsug officer will 
usually apply for a district court-martial, if he does uot deal summarily with 
an offence. 

It must be observed that, under the amendments introduced into this sub- 
section by the Army (Annual) Act, 1906, the maximum sentence which a 
regimental court-martial can inflict is 42 days* detention, and that any sentence 
of imprisonment would he illegal. 

48. The following rules are enacted with respect to general 
courts-martial and district courts-maii.ial : 

(1.) A general court-martial shall be convened by His LLajestj', or 
some oflicer deriving authority to convene a general court- 
martial immediately or mediately from His Majesty : 

(3.) A district court-martial shall be convened by an oflicer 
authorised to convene general courts-martial, or some 
officer deriving authority to convene a district court- 
martial from an officer .authorised to convene general 
courts-martial : 

(3.) A general court-martial shall consist, in the United Kingdom, 
India, Malta, and Gibraltar, of not less than nine, and else- 
where of not less thau five, officers, each of whom must 
have held a commission during not less than three whole 
years, and of whom not less than five must be of a i-ank 
not below that of captain : 

(4.) A district court-martial shall consist of not less than three 
officein, each of whom must hare held a commissioii during 
not less thau tw’o whole yeara : 

(5.) The minimum number mentioned in this section for a 
general or district court-martial shall be the legal minimum 
for that court-martial : 

(6.) A district court-martial shall not try a person subject to mili- 
tai)' law' as au officer, nor award the punishment of death 
or penal servitude ; but, subject as aforesaid, any ofieuce 
under this Act committed by a person subject to military 
law, and triable by court-martial, may be tried and punished 
by cither a general or district court-martial : 

(7.) An officer under the rank of captain shall not be a nicmber 
of a court-martial for the trial of a field officer : 

(6.) Scutciicc of death sliallnot be passed on any prisoner without 
the concurrence of two-thirds at the least of the officers 
serving on the court-martial by which he is tried : 

(9.) The president of a court-martial, whether general or district, 
shall be appointed by order of the .autliority convening the 
court; but he shall not he under the rank of field officer, 
unltss the officer convening the court is under that itink, 
or unless in the o])inion of the oflicer who convenes the 
court, sucit opiniou to be expressed in the order convening 
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the court, and to be conclusive, a field oflicer is not, with p^rt I 
due regard to the public seiwice, available, in either of — 
which cases an officer not below the rank of captain may 
be the president of such court-martial ; and he shall not 
be under the rank of caiJtain, except in the case of a dis- 
trict court-martial, where in the opinion of the officer who 
convenes the coiui;, such 02 )inion to be expressed in the order 
convening the court, and to be conclusive, a captain is not, 
having due regard to the public service, available. 

Note. 

With respect to warrants authorising the convening of general coui'ts- 
martial, see s. 122 : and Cli. V, paras. 20-22. 

The power to convene district courts-martial is not given speciflcally 
by warrant, but is an incident of the power to convene general courts- 
martial : in other words, an officer authorised to convene general courts-martial 
may' cither himself convene, or delogato to other officers power to convene, 
district courts-martial (s. 123). As to the duty of on officer before convening 
a court, and as to speedy convening of court, see Buie 17. 

I A convening officer can increase beyond tho legal minimum the uumber of 
I members to sit on a court-martial, but cannot decrease the uumber below 
I that minimum ; he must therefore take care to convene a court with cot 
less tlian the minimum, otherwise tho proceedings are void. 

As to the eligibility of officers, and the disqualification by interest of officers, 
to serve on courts-martial, see s. 60 and Buie 19. 

Officers of any corps may serve, but the court must not (save in certain 
exceptional cases) be composed e.vclUBive}y of .of^cers^of the same regiment 
or battalion. Bulo 20 (A). Cj ‘j. , ^ 

As to trial of a member of the >niUtia._pomanrff or voluntenr s, sea Rule 
20 (B). 

As to the rank of the members of a general court-martial, see paragraphs (3) 
and (7), and Buie 21. If any officer whoso standing or rank is less than that 
required by this section is a mombor of the court, the proceedings ^vill be invalid. 

Paragraph (6). In the case of a warrant officer not holding nn honorary 
commission, a district court-martial cau only award tho punishments specified 
in paragraph 2 (a) of s. 182. 

Paragraph (9). The president must be appointed by name, and directly by 
the convening officer. The duties of the president are laid dowu in Buie 69. 

Whenever a general officer or colonel is available, an officer of inferior rank 
is not to be appointed president of a general court-martial; and on the trial 
of tho commanding officer of a corps, as many members as possible must be 
officers who have themselves hold, or are holding, commands equivalent to 
that held by the accused. K,B., para. 678. 

49. (I.) Where a complaint is made to any officer in command Field , 

' ' * 1 j 1 6®**®™ 

of any detachment or portion of troops in any country beyond the courta- 
seas, or to the commanding officer of any corps or portion of a corps 
on active service, or to any officer in immediate command of a body 
of forces on active service, that an offence has been committed by 
any person subject to military law, 

Then, if in the opinion of such officer it is not practicable that such 
offence should he tried by an ordinary general court-martial, it shall 
be lawful for him, although not authorised to convene general 
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courts>mai'tin1, to convene a court-martial, in this Act referred to 
as a field general court-martial, for the trial of the person charged 
with Biich offence, provided as follows : 

(o.) An officer in command of a detachment or portion of troops , 
not on active service shall not convene a field general coxu't- 
marlial for the trial of any person unless that' person is 
under his command, nor unless the offence with which the 
person is charged is an offence against the property or 
person of an inhabitant of, or resident in, the countiy 
in which the offence is alleged to have been committed ; 

{b.) A field geneml court-martial shall consist of not less than 
three officers ; unless the officer convening the same is of 
opinion that three officers are not available, liaving due 
regal'd to the public service^ in which case the court- 
martial may consist of two officers ; 

(c.l The convening officer may preside, but he shall, whenever 
he deems it practicable, appoint another officer as president, 
'who may be of any rank, but shaU, if practicable in the 
opinion of the convening officer, be not below the rank 
of captain ; ^ 

{d.j Where a field general court-martial consists of less than 
three officers, the sentence shall not exceed such field I 
punishment as is allowed by this Act, or imprisonment. 

(2.) Section forty-eight of this Act shall not apply to a field 
general court-mai'tial, but sentence of death shall not be passed on 
any prisoner by a field general court-martial without the concur- 
rence of all the members. 

(3.) A field general court-martial may, notwithstanding the 
restrictions enacted by this Act in respect of the trial by court- 
martial of civil offences within the meaning of this Act, try any 
person subject to military law who is under the command of the 
convening officer and is charged with any such offence as is mentioned 
in this section, and may award for such offence any sentence which 
a general court-martial is competent to award for >80011 offence : 
Provided alu’ays, that no sentence of any such court-martial shall 
be executed until confirmed as provided by this Act. 

Note. 

Tito object of tbis scctiou is to provide fur the sjiccdy trial of offences 
committed abroad or on active scrvico in cases irlioro it is not practicable, 
with dne regard to the interests of discipline and of tbo service, to try such 
offences by an ordinary general court-martial. A field general court-martial 
can try nti}' offonco committed on active service, bnt where troops are not 
on active service it can onlj' be convened for the trial of offences against the 
property or person of some inhabitant of, or resident in, the country. See 
Rules 105-123 and notes. 

Sub-section (3). Rcstrictiom tnacitd 5y thU Act. See s. 41 (a). 

As to confirmation of sentence, s. M (1) (cf). 
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60. (1.) The officers sitting on a court-martial may belong to Part I. 
the same or different corps, or may be unattached to any corps, 6^61 
and may try persons belonging or attached to any corps. Courts- 

(2.) The officer who convened a court-martial shall not, save as is mattiniin 
otherwise expressly provided by this Act, sit on that court-martial 

1 (3.) Any of the following persons, that is to say— A prosecutor 
or witness for the prosecution of any accused, or the commanding 
officer of the accused within the meaning of the provisions of 
this Act which relate to dealing with a case summarily, or the officer 
* who investigated the charges on which an accused is arraigned, shall 
not, save in the case of a field general court-martial, sit on the 
^court-martial for the trial of such accused, nor shall he act as judge 
advocate at such court-martial. 


Note. 

Sttb'section (1). If an officer is competent to sit on a court-martial, he 
is qualified to sit on any court of the same description, irrespective of his 
obligation to sit. A convening officer may, thoroforc, by arrangement, avail 
himself of the services of an officer not under his orders. A general or 
district court must, us far as scorns to the convening officer practicable, be 
composed of offic(^'s of^d^ront corp^ Rule 20 (A) ; and see as to the trial of 
a member of Rule 20 (B). See note 

to B. 47 (6). The definition of corps in s. 190(16) includes the Royol Marines. 

. Sub-section (2). Sam as otherwise provided. See s. 49 (1), (c), which 
enables the convening officer of a field general court-martial to preside, if it is 
impracticable to appoint another officer. 

Sub-section (3). A member of the court or a judge advocate is a competent 
witness for the defence, but not for the prosecution. In the case of a 

i field general court-martial, an officer is disqualified by Rule lOfi (D) for 
serving, if he is provost-marshal, assistant provost-marsbal, or prosecutor, 
or a witness for the prosecution. 
irif6in the tneaninn, ^'c., f.e., of s. 46 and Buie 129. 

Investigated the charges. The officer who investigated is usually the com- 
manding officer of the accused ; when he is not, be is equally excluded by 
these words. He has been defined as meaning the officer who, in a judicial 
capacity, sifted the evidence in such a way as to acquaint him with, and lead 
him to form a conclusion upon, the merits of the case, and does not include 
an officer through whose hands the charges passed merely formally or 
ministerially. Rule 19 (B) iii, however, now adds to the list of disqualified 
officers the officer who took down the summary of evidence, the company, &c., 
commander who conducted the preliminary inquiry, and any member of a 
court of inquiry which may have dealt with the case. 

61. (1.) An accused about to be tried by any court-martial may challenges 
object, for any reasonable cause, to any member of the court, ’’J’ 
including the president, whether appointed to seiwe thereon 
originally or to fill a vacancy caused by the retirement of an officer 
objected to, so that the court may be constituted of officers to 

(whom the accused makes no reasonable objection. 

(2.) Every objection made by an accused to any officer shall he 
.submitted to the other officers appointed to form the court. 
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(3.) If the objection is to the president, such objection, if allowed 
by one>third or more of the other officers appointed to form the 
court, shall be allowed, and the court shall adjourn for the purpose 
of the appointment of another president. 

(4.) If an objection to the president is allowed, the authority 
convening the court shall appoint another president, subject to the 
same right of the accused to object. 

(6.) If the objection is to a member other than the president, 
and is allowed by one-half or more of the votes of the officers 
entitled to vote, the objection shall be allowed, and the member 
objected to shall retire, and his vacancy may be filled in the 
prescribed manner by another officer, subject to the same right of 
the accused to object. 

(6.) In order to enable an accused to avail himself of his privilege 
of objecting to any officer, the names of the officers appointed to 
form the couit shall be read over in the heai'ing of the accused on | 
their fiist assembling, and before they are sworn, and he shall be 
asked whether he objects to any of such officers, and a like question 
shall be repeated in respect of any officer appointed to serve in lieu 
of a retiring officer. 

Note. 

It will be observed that this section gives the accused an absolute right 
to a new president, if the challenge of the president by the accused is allowed 
by one-third of the officers appointed to form tho court. A cballengo of tho 
president mnst be dealt with first. 

As to challenges generally, see llule 25 and note; ns to adjourning for tho 
purpose of appointing fresh members, and the power to convene another court, 
hule 18 ; and ns to challougcs where a com't is being sworn to try sovcral 
iwrsoiis, Itulo 71 (A) (B). In flic caso of a field general court-martial, an 
objection to any officer will bo allowed, if any member of the court thinks 
the objection reasonable, Bnlo 110 (B). 

62. (I.) An oath shall be administered by the prescribed person 
to every member of every court-martial before the commencement 
of the trial in the following form ; that is to say, 

” Tou do swear, that you will well and tnily 

“ Irj- the accused [or accused persons] before the court according to, 
“ the eridcnce, and that you will duly administer justice according 
" to the Army Act now in force, without partialij.y, favour, or 
“affection, and you do further swear that you will not divulge the 
“sentence of the court until it is duly confirmed, and you do further 
“ swear that you will not on any account at any time whatsoever 
" disclose or discover the vote or opinion of any particular member 
“ of this court-martial, unless thereunto required in due course of 
“ law'. So help you GOD.” 

(2.) An oath in the prescribed form or forms shall be administered 
by the prescribed person to the judge advocate or person officiating 
as judge advocate (if any), and also to every officer in attendance 
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on a court-martial for the purpose of instruction (if any), and also Part !■ 
to evei 7 shorthand writer (if any), in attendance on the court- 
iniU’tial. 

(3.) Every witness before a court-martial shall be examined 
on oath, which the president or other prescribed person shall 
administer in the prescribed form. 

- ■ (4.) If a pei-son by this Act required either as a member of, or 
person in attendance on, or nutness before a court-martial, or 
otherwise in respect of a court-martial, to take an oath, objects to 
take an oath, or is objected to as incompetent to take an oath, the 
court, if satisfied of the sincerity of the objection or, where the 
competence of the person to take an oath is objected to, of the 
oath having no binding effect on the conscience of such person, shall 
peimit such person instead of being sworn to make a solemn 
declaration in the prescribed forai, and for the purposes of this 
Act such solemn declaration shall be deemed to be an oath. 

Note. 

Sub-section (1). Bytht prescribed pevton. This person is proscribed by 
liiilc 2G. The oniii taken by members of the court binds them in tbeir 
CApncity of jurors to find u true verdict according to the evidonco (discarding 
from tbeir minds any private knowledge or information they may happen to 
possess), and in tbeir capacity of judges to duly administer justice ; as well 
as to keep secret the votes of members, and (until confirmed) the sentence 
of the court. 

The oath taken by members of the court implies that, as a general rule, 
the opinions of the individual members ought not to bo stated, and conse- 
quently the court ought not to disclose Avhethcr the decision was unanimous 
or by a majority. The decision is the decision of the court as a whole, and 
the fact of its being unanimous or not is usually immaterial. The qualifica- 
tion at the end of the oath, “ unless thereunto required in duo course of law,” 
only applies to such cases as those where members of the court are charged 
individually ^vith partiality or bribery', and tints in a court of justice it 
would, or might, be necessary to make disclosures regarding individual votes 
to the court trying members so charged. , 

Buie 111 (A) provides for the mode of swearing the court in the case of a 
field goneiml court-martial. 

Sub-section (2). The forms of oaths for the judge advocate, for an ofiScer 
attending for instruction, for a shorthand writer and an interpreter, and the 

1 person to administer them, are proscribed by Eule 27 ; and for an intotpretor 
at a field general court-martial by Eule 111 (B). 

Sub-section (8). The form of oath for a witness, and the person to adminis- 
ter it, are prescribed by Eule 82, and in Uie case of a field general court-martial 
by Eule 114. 

— . Sub-seetion (4). The form of solemn declaration is prescribed by Eule 28, 

As to swearing a person according to his own religion, see Eule 30 ; and 
in the case of a field general court-martial, Eule 116. 

The practice followed in the law courts of any colony or foreign country as 
to the mode'of swearing or taking the affirmation of natives should usually 
be adopted. 

For punishment of perjury committed by a witness subject to military law, 
see 8. 29 ; by a civilian, see s. 12G (2). 
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63. (1.) If a court-martial after the commencement of the trial 
is, by death or otherwise, i-educed below the legal minimum, it 
shall be dissolved. 

(2.) If after the commencement of the trial the president dies 
or is otherwise unable to attend, and the court is not reduced below 
the legal minimum, the convening authority may appoint the senior 
member of^he 00111 !, if of sufficient rank, to be president, and the^ 
trial shall proceed accordingly ; but if he is not of sufficient rauk 
the court shall be dissolved. 

(3.) If, on account of the illness of the accused before the finding, | 
it is impossible to continue the trial, a court-martial shall be dissolved. 

(4.) 'Where a court-martial is dissolved under the foregoing 
provisions of this section the accused may be tried again. . 

(5.) The president of any court-martial may, on any deliberation* 
amongst the members, cause the court to be cleared of all other 
persona. 

(6.) The court may adjourn fram time to time. 

(7.) Tlie court may also, where necessary, view any place. 

(8.) In the case of an equaUfy of votes on the finding the accused] 
shall be deemed to be acquitted. In the case of an equality of 
votes on the sentence, or any question arising after the commence- 
ment of the trial except the finding, the president shall have a 
second or casting vote. 

(9.) 'When a court-martial recommends a pemon under sentence | 
to mercy, such recommendation shall be attached to and form part 
of the proceedings of the court, and shall be promulgated. and 
communicated to the person under sentence, together with the| 
finding and the sentence. 

IfOTE. 

Sub-section (1). In tbe event of tbo dissolution of the court before n 
fmdingof acquittal, or a finding of guilty andsontenco thereon, tbo' accused 
may bo tried ngniu: sub-section (4), Itulo CC(B); but it may frequently bo 
inexpedient to convene a fresh court for such trial, especially where the 
accused has been for some time under arrest or in courinemont. 

Sub-section (2). Is unalh to attend. The court cannot proceed at all without 
a president, and in the event of his absence must adjourn till he can attend, 
or till his place is supplied by the convening authority : see Bulo 65 (D). 

Sub-section (3). Illness oj the accused. A medical certificate should 
always, where possible, bo obtained, stating that the illness of tbe neensed 
* renders his presence in court dangerous to himself or others, and also the time 
when, in the opinion of the medical officer, the occused will be able to be 
present 

Impossible to continue. This mc.ans to continue within a reasonable time 
hartng regard to nil the circnmstanccs. 

Sub-section (5). Oaiue the court to be cleared. If more convenient the court 
may withdraw for deliberation : sco Rulo G3. 

Snb-scctiou (6). Adjourn. Sco as to adjournment, Rule 65. i 

Sub-section (7). I'lnr. The convening olSccr cannot dopnte so man}- 
members as bo might think fit, to view a place, as the rtew mnst be in oi>cn 
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court (Bulo 63 (B)), j.c., in the presence of nil the members, tUo prosecutor, Part I, 
and tbc accused. — 

Sub-section (8). Acquiiled. In sucli a case tlio acquittal, if it relates to 
all the charges, must be at ouco pronouu(^d in open court, and tlio accused 
must be discharged. Section 5-1 (3). 

Sub-section (9). As a recommondation to mercy is part of tho proceedings, 
any expression of opinion in it in relation to the finding must bo read with, and 
^as part of, tho finding. 

Whore, in a recommendation to mercy, a court expressed an opinion incon- 
sistent with the guilt of tho person under sentence, for instance, where the 
charge was for striking a superior, and tho court stated their opinion that tho 

accused “ did not intend to strike,” it was held that it must bo treated ns an 

* 

acquittal, the intent being an element of the offence. 

As to tho exceptional character of recommendations to mercy see ch. V, 
p.ara. 88. 

64. (1.) The following authorities shall have power to confirm Cenfirma- 
the findings and sentences of court-martial ; that is to say, slon’, and" 

(a.) In the case of a regimental court-martial, the convening 
ofiicer or officer having authority to convene such a court- 
martial at the date of the submission of the finding and 
sentence thereof : 

(fi.) In the case of a general court-martial, His Majesty, or some 
officer deriving authority to confirm the findings and sen- . 
tences of general courts-martial immediately or mediately 
from His Majesty : 

(c.) In the case of a district court-martial, an officer authorised 
to convene general courts-martial, or some ofiicer deriving 
authority to confirm the findings and sentences of district 
courts-martial from an officer authorised to convene 
general courts-martial : 

{d.) In the case of a field general court-martial, an ofiicer 
authorised to confirm the findings and sentences of general 
courts-martial for the trial of offences in the force of which 
the detachment or portion of troops under tlie command 
of the convening officer forms part, or where the offence 
was committed on active service, any such ofiicer as may 
under the rules made in pursuance of this Act be 
authorised to confirm the findings and sentences of the 
field general court-martial awarding the sentence : Pro- 
vided that a sentence of death or penal servitude awarded 
by a field general court-martial shall not be ctirried into 
eftect unless or until it has been confirmed by the general 
or field officer commanding the force with which the 
person under sentence is present at the date of his sentence. 

(2.) The authority having power to confirm the finding and sen- 
tence of a court-martial may send back suclf finding and sentence, or 
either of them, for revision once, but not more than once, and it 
shall not be lawful for the court on anv revision,, to receive any 
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Part I. additional evidence ; and vrliere the finding only is sent hack for 
revision, the court shall have power without any direction to revise 
the sentence also. In no case shall the authority recommend the 
increase of a sentence, nor shall the court-martial on revisal of 
the sentence, cither in obedience to the recommendation of an 
authority, or for any other reason, have the power to increase the 
sentence awarded. 

(3.) The finding of acquittal, whether on all or some of the 
oficnces with which the accused is charged, shall not require con-| 
fiiTuation or be subject to be revised, and if it relates to the whole 
of the offences shall be pronoiuiced at once in open court, and the 
accused shall be discharged. | 

(4.) A member of a court-martial shall not Itav'c authority to 
confirm the finding or sentence of that court-martial, and where a 
member of a court-martial becomes confirming ofiicer he shall refer 
the finding and sentence of the court-martial to a superior authority 
competent to confirm the findings and sentences of the like de- 
scription of courts-martial, and that authorit}’ shall, for the purposes 
of this Act, be deemed to be in that instance the confirming 
antliority ; and where a court-martial is held in a colony, and there 
is no such superior authority in that colony, the gov'emor of that 
colony shall Itnv'c power to confirm the finding and sentence of snch 
court-martial in like manner in all respects as if he were snch 
superior authority as above mentioned. Provided that where a 
member of a field general court-martial trying an accused would but 
fur his being a member of the court have power to confirm the 
finding and sentence of the court, and is of opinion that it is not 
pmGtic.abIc, leaving due regard to the public service, to delay the 
case for tlie purpose of referring it to any other officer, lie may 
confirm the finding and sentence. 

(S.) An officer having authority to confirm the finding and sen- 
tence of a court-martial may withhold his confirmation wholly or 
partly, and refer such finding and sentence, or the part not 
confirmed, to any superior authority competent to confirm the 
findings and sentences of the like description of courts-martial, and 
that .authority shall for the purpose of this Act be deemed to be in 
that in-stonce and to the extent of sncli reference the confirming 
authority. 

(C.) Subject to the provisions of this Act witli respect to the 
finding of acquittal, the finding and sentence of a court-martial 
shall not be valid except in so far as the same may be confirmed by 
an authority authorised to confirm the same. 

(7.) Sentence of death when passed in a colony shall not, unless 
passed in respect of an otTence committed on active service, be 
carried into elTect unless, in nduition to the confirmation otherwise 
required by this Act, it is approved by the governor of the colony. 

(8.) Sentence of death when passed in India in respect of the 
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Part I. ‘AVlicre evidence lepally inadmissible 1ms been admitted against tlio accused, 
and ’without such evidence a conviction is not justified. 

1. 64-66 n'liere the accused has been unduly Tesfricted in bis defence. 

"Whero a finding of guilty lias been como to with the exception of certain 
words of tlie charge, and these words so far describe the essence of the offence, 
that the finding, with the words omitted, f.ails to disclose an offence of which 
the court could legally have convicted. 

WHiere a special finding of guilty fails to disclose an offence of wliich the 
court might have legally convicted. 

Wlicrc the charge is bad in law, even when tbe accused lias pleaded guilty. 

inicro there lias been such a deviation from the rules of procedure that 
injustice has been done to the accused. 

Snb.ECCtion (7). Active service. See the definition in s. 189. 

Sub-sections (8) and (9). India. Sco the definition in s. 190 (21). 

TlTiero an offender was tried within the limits of n presidency, tho power 
of approval was formerly vested in the governor of the presidency, but this 
power was abolished by tho Madras and Bombay Armies Act, 1893. 

Civil ofenee. Seo s. 41. 


Conrictlon 
of less 
ofTonce 
per- 
missible on 
charge of 
greater. 


65. [Section 55 (Summary court-martial) was repealed by s. 9 of the Army 
(Annual) Act, 1893.] 

66. (1.) An accused charged before a court-martial with stealing | 
may be found guilty of embezzlement or of fraudulently misapplying 
money or property. 

(2.) An accused charged before a court-martial with embezzlement | 
may be found guilty of stealing or fmudnlently misapplying money 
or property. 

(3.) An accused cliarged before a court-martial with desertion F 
may be found guilty of attempting to desert or of being absent 
without leave. 

(4.) An accused charged before a court-martial with atteniptingi 
to desert may be found guilty of desertion or of being absent 
without leave. 

. (5.) An accused charged before a court-martial 'with any otberl 
oiTence under this Act may, on failure of proof of an oiTence being 
committed under circumstances involving a higher degree of pun- 
ishment, he found guilty of the same olTeucc as being committed 
under circumstances invohdng a less degree of punishment. 


Note. 

This section will often prevent n failure of justice by permitting a person 
charged with one of tho offences mentioned in the section to bo found guilty 
of a cogn-ato offence. 

Moreover, a man cliarged with an offence committed under circumstances 
involving a higher degren of punishment may bo found guilty of tho same 
offence under circumstances involving a less degree of punishment. 

For cxnmp»e, a man charged with striking his sniwrior ofilcor in tho 
execution of his office may bo convicted of striking liis superior officer ; 
and a'man charged with au offence committed on active service may bo found 
guilty of tho same offenco committed not on active service ; or, again, a man 
charged with wilfully allowing the escajic of n person in custody may bo found 
guilty of allowing his escape without reasonable cxcnsc. Tho converse, of 
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cowrso, is not allowed ; Hint is <o siiy, n person cliargcd with nn offence cannot Part I. 
be convicted of n greater offence of the same class. ■” 

^ In practice it will iisnally bo expedient to prefer altomativo clmrgus, one ss. 66-57. 
cliarging (be gientor and the other tlic less offence, rather than to rely on this 
section. Bee lliilcs, Appendix I, Note ns to use of Forms of Charges (6), 
p. 530 below. 

But except in the eases specified in this section a court has no power to 
' find a person guilty of any offence except that with which ho is charged. 

A court, however, may (as allowed by Rule 44 (C) ) find a person guilty 
of a charge with' the exception of certain words or with certain imnuitorial 
variations, and this finding will bo valid so long ns in its reduced or varied 
form it discloses an offence under the Act. 

Execution of Sentence. 

67. (1.) Tlie confii-HjiHg antljoiity may, when confmaiug the oemmuta* 
sentence of any court-martial, mitigate or remit the punishment of 
thereby aw<ar(led,or commute such punishment for any less punish- sentences, 
ment or punishments to which the offender might have been 
■^e^tenced by the said court-martial, or if such punishment is death 
awarded for the of fence of murder, then for penal servitude or such 
less punishment as is in this Act mentioned. The confirming 
authority may also suspend for such time as seems expedient the 
execution of a sentence. 

(2.) When a sentence passed by a court-martial has been 
confirmed, the following authorities shall have power to mitigate or 
remit the punishment thereby awarded, or to commute such punish- 
ment for any less punishment or punishments to which the offender 
might have been sentenced by the said court-martial, or if such 
punishment is death awarded for the offence of murder, then for 
penal servitude or such less punishment as in this Act mentioned ; 
that is to B.'iy, 

(a.) As respects persons undergoing sentence in any place what- 
ever, His Majesty or the Comraander-in-Cliief or the officer 
commanding the district or station where the prisoner 
subject to such punishment may for the time be, or any 
prescribed officer ; and 

(b.) As respects pereons undergoing sentences in India, the 
Commander-in-Chief of the forces in India, or such other 
officer as the Commander-in-Cffiief of the forces in India, 
with the approval of the Governor-General of India in 
Council, may appoint ; and 

(e.) As respects persons undergoing sentences in any colony, the 
officer commanding the forces in that colony ; and 

(d.) As respects peraons undergoing sentences in any place not 
in the United Kingdom, India, or a colony, the officer 
commanding the forces in such place. 

(3.) Provided that the power given by tliis section shall not he 
exercised by an officer holding a command inferior to that of the 
authority confirming the sentence, unless such officer is authorised 
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Part I. by such confirming authority or other superior military authority 
to exercise such power. 

(4.) An authority having power under this section to mitigate, 
remit, or commute any punishment may, if it seem fit, do all or 
any of tliose things in respect of a person subject to such 
punishment. 

(5.) The provisions of this Act with respect to an original 
sentence of penal servitude, imprisonment, or detention sliall apply 
to a sentence of penal seiwitude, imprisonment, or detention imposed 
by way of cominutalion. 


Note. 

Sco Ch. Y, para, 98, anil as to diminution of sentonco for offonces in 
EOTcral charges, where the finding on one or more of them is not confirmed, 
^eo Hulo 54. Sco algo as to duty of coniinning officer, K.R., paras. 587-591. 

J/iViyation is the awarding a less anionut of the same species of punishment, 
ns, for example, by redneing the Icngtli of imprisonment to wliich an offender 
has been sentenced ; and is in offect equivalent to a remission of part of the 
sentence. 

Jtemmim may bo remission of the wlioio or of part of the sentence; 
thus a sentence of imprisonment frith bard labour may be remitted nitogether, 
or a portion of the tenn, or tlio liard labour maybe remitted. As to notification 
of remission of imprisonniout or detention, N.R., para. 632. 

Commutation is changing tlio description of pnnishmont by awarding 
a punishment lower in tho scale of punfshaicnts in s. 44 — as imprisonment in 
lion of penal servitude— or dismissal in lieu of casliicring— or detention in 
lieu of imprisonment; but tho effect of s. 44 (1 a) is that imprisonmoni can 
only be commuted to an equal or shortor term of detention, t.g., tho com- 
mutation of three months iiiiprisoDmout to four mouths detention would ho 
illegal. 

Suspension of the execution of a sentence, which can only take offcct after 
confirmation, doog not postpone the commencempnl o! any term of penaJ 
servitude, imprisonment, or detention. I 

The powers conferred by this section may be exercised by the coiifinning 
authority, ns such, under sub-section (1), only when confirming tlie sentence : 
after promulgation, when llie confirmation is complete, the power of tho 
coiiiimiing niitlioriiy in that cnp.acily censes, and tho above powers can only 
bo exorcised by the authorities specifically mentioned in sub-snetion (2), or 
by the other nuthoriiie« pre.scribcd for tho pur]>oso by Rule 126 (C), and (under 
subs. (.3) ) they cannot bo exorcised by any officer holding a command inferior 
to tho confirming authority without leave from that authority or somo other 
superior niitliority. 

The coufimiing auliiority ns such cannot commute a punlslimcnt into general 
semco. See s. 83 (7) and note. 

For definitions of India and colony, see s. 190 (21) and (23). 

The section allows an nutliorily to commute n punishment ‘‘for any loss 
punishment or putiifJmicnh" to which the offender might have been sentenced. 
As, however, there is no st.'indard of comparison between one punishment 
and two or more other ])unishmcnts, and ns it is necessary that tho 
commuted sentence sliould be less than the origintil sentence, the v.alidity of 
the commutation of one punisliinent to two or more punishments is liable 
to he called in qtiestion. Farted cominutation by tho authority of any one 
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punisbinent bj’ tlio substitution for a portion tborcof of another pnnishmfnt is Part 1. 
illegal. Thus, whore in a case of “ losing bj’ neglect ” a court piissod a sentence EnTEo 
of 84 days’ imprisonment, but omitted to pass a sentence of stoppage, it was 
rilled that the confirming authority could not conimuto a portion of the 
imprisonment to the stoppages which the court might Imvo awarded. 

The penal servitude, imprisonment, or detention, under commutation, must 
commence on the date of the original sonteuco, even though that sentence was 
lidt one of penal servitude, imprisonment, or detention, ns the case may bo. 

Sub-section (2) (6). Paragraph (i) in its present form gives effect to the 
Madras and Eomb.nj' Army Act, 1893, which abolished the office of provincial 
Comraahdcr-in-Chief and enacted that anything to be done to, bj', or before, 
any of the officers whose office was abolished by the Act, might be done to, by, 
or before, such officer as the Comiiinndcr-in-Chicf in India, with the approval 
of the Governor-General in Ooimcil, might appoint. 

68. When .a person subject to military law is convicted by a Effect of 
court-martial, whetlier in the United Kingdom, or elsewhere, either peuai servi- 
within or without His Majesty’s dominions, and is sentenced to 
penal servitude, such conviction .nnd sentence shall be of the same 
effect as if such person (in this Act referred to as a military eonvict) 
had been convicted in the United Kingdom of an offeuce'punishable 
by penal servitude and sentenced to penal servitude by a competent 
civil court, and all entactments relating to a pei'son sentenced to penal 
servitude by a competent civil court shall, so far as cii'cumstances 
admit, apply accordingly. 

Note. 

Sections 68 to G2 relate to pcual servitude, and provide separately for the 
execution of soutonccs of penal servitude passed in the United Kingdom, in 
India or a colony, and in a foreign country. 

Before the passing of the Army Discipline and Begulation Act, 1879, a 
convict sentenced to penal servitude in India or a colony might bo compelled 
to undergo a portion of his seutonce in the country where he was sentenced. 

The effect of those sections and of the proviso to s. 181 is, that wherever a 
sentence of penal servitude* is passed, the convict (subject to the exceptions 
mentioned in the proviso nnd the note to s. 131), must, as soon as practicable, 
bo brought to the United Kingdom to unaergo his sentence iu some prison in 

I which a prisoner sentenced to penal servitude in the United Kingdom can bo 
confined. (See the definition of “ penal servitude prison " in s. b2 (1) ). 

These sections further enable a convict to be discharged by certain military 
authorities at any time before ho reaches his penal servitude prison, and also 
provide for his conveyance in custody from the phico whore he is sentenced to 
penal servitude, however distant, until his arrival in the prison where ho is 
to undergo his sentence. 

In the United Kingdom, though bo may bo kept in military custody till 
sent to a penal servitude prison, hie period of military custody will necessarily 
be short, as his commanding officer or other military authority should commit 
him, without unnecessary delay after the promulg.ation of the sontonco, to 
some public prison. He then comes under the jurisdiction of tho Homo 
Secretary, and is out of tho jurisdiction of tho military authorities. 

Abroad, on tho other hand, a soldier under sentence of penal servitude 
must necessarily bo kept for some length of rime in intermediate custody, 
which may bo either military custody or civil custody, nndhe may be movedfrom 
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P.irt I occafion requires. When in civil custody he must be kept 

* in an “ authorised prison ” (s. G‘2), unless it is not practicable, in ivhioh case 

8. 58-00. (JO Ijo may be confined temporarily in any civil prison uith the assent 
of the authority haring jurisdiction over the prison. 

For commencement of term of penal servitude, see s. GS. 

The provisions of the Act will continue to apply to a person sentenced 
to penal servitude during the term of his sentence, though he has been 
discharged or dismissed from His Sfajesty’s Bcr^•ice j s. 158. 

Execution 59 . ( 1 ,) Wliere a Ecntence of penal servitude is passed by a court- 

of sentences . ' . ^ , .. ; 1 

of (lenai martial in the United Kingdom, the militarj' convict on whom such 
i^sed iin sentence has been passed, shall, ns soon as practicable, be transferred 
Kingdomf penal servitude prison to undergo his sentence according to law, 
and until so traiisferi'ed shall be kept in militai^’ custody. 

( 2 .) The order of the committing authority (hereafter in this 
scctiou mentioned) shall be a sufBcient warrant for his transfer to a 
penal servitude prison. 

(3.) At any time before his anival at a penal servitude prison, 
the discharging authority (hereafter in this section mentioned) may 
by order discharge the militaij’’ convict 
(4.) Any one or more of the following officers shall be the com- 
mitting authority for the purposes of this section, namely, — 

(cr.) Tlie Commander-in-Chief ; 

(A) Tlic Adjutant-General ; 

(c.) The commanding officer of the militiry coimct ; and 
{d.) Any other prescribed officer. 

(5.) Any one of the fo]lo\s*ing officers slinll he the discharging 
authority for the purposes of this section, namely, — 

(n.) The Conimaiider-in-Cliief ; 

( 6 .) The Adjutant-General ; and 
(c.) Any other prescribed officer. 


Aote. 

Siib-scction (1). Pmat tercifude prison. For dcfiuition see s. C2. 

£nl>-scctiou (-1). Commanding Officer. Tin's menus the commanding ofllccr 
ns defiueJ by Kulu 129. Sec K.11. para. 45C. 

Prescribed officer. See ilule 12C (A) for the other officers ivho linvo been 
prescribed ns committing authorities for the purposes of this section. 

For general prori.‘>ioiis us to the form of orders of military authorities, 
SCO s. 172. 

r or fonn of order of commitmont, sco Tlnlcs, Ai)p. Ill, Fonu A, p. 585 below ; 
and SCO generally K.R., p-nras. C00-Ctl6. 

Sulvsection (5), The military authorities can only discharge a military 
convict licfore he rc.'iches a penal servitude prison and not afterwards. 

No ofliccr has been prescribed ns discharging uuthorily. 

Execiitio.u 60. ( 1 .) Wliere a sentence of penal servitude is passed by a 
of court-martial in India or any colony, the militar)* convict on whom 

luased hi sentence has been passed shall, as soon as practicable, be 

India or transferred to a pciiiil sen'itude prison to undergo his sentence 

colony. !• i 1 ■ ® 

according to law. 

(2.) The order of the committing authority (hereafter in this 
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sectiou mentioned) shall he a sufficient vran-ant for his transfer to a 
penal servitucle prison, 

(3.) The military convict during the period which intervenes 
between the passing of his sentence and his arrival at the penal 
servitude prison (in this section refeii'ed to as the term of liis inter- 
mediate custody) shall he deemed to he in legal custody. 

(4.) The nnlitary convict dining his term of inteiinediate custody 
may he kept in military custody or in civil custody, or partly in 
one description of custody and partly in the other, and may from 
time to time he transferred from military custody to civil custody 
and from civil custody to militai-y custody as occasion may require, 
and may, during his conveyance from place to place, or when on 
hoard ship or otherwise, he subjected to such restraintas is necessary 
for his detention and removal, 

(5.) “Civil custody,” for the piu-poses of this section, means custody 
in any authorised prison ; nevertheless, where it is not practicable 
to place the military convict in an authorised prison, he may, by 
way of civil custody, ]be confined temporarily in any other prison 
with the assent of the authority having jurisdiction over that prison. 

(6.) The military convict whilst in any prison in which he may 
legally he placed may he dealt witli, in respect of hard labour and 
otherwise, according to the rules of that prison. 

(7.) An order of the removing authority (hereafter in this 
sectioned mentioned) shall be a sufficient authority for the transfer 
of the military convict from military custody to civil custody, and 
from civil custody to military custody, and his removal from place 
to place, and for his detention in civil custody, and generally for 
dealing with such convict in such manner as may he thought ex- 
pedient during the term of his intermediate custody. 

(8.) The removing authority diming the tei-ra of the intermediate 
custody of the militai-y convict may from time to time by order 
provide for his being brought before a court-martial, or any civil 
court, either as a witness or for trial or otherwise ; and an order of 
such authority shall be a sufficient warrant for the delivering him 
into military custody, and detaining him in custody until he can 
he returned, and for returning him to tlie place from whence he is 
brought, or to such other place as may be determined by the re- 
moving authority. 

(9.) Any directions of the removing authority relating to the mode 
in which the military convict is to he dealt with during the term of 
Jiis intermediate custody may he contained in the same order or in 
several orders; and if the orders are more than one, they may be by 
different officers and at different times. 

(10.) At any time before the military convict arrives at a penal 
servitude prison, the discharging authority (hereafter in this section 
mentioned) may by order discharge the military convict, 

(11.) Any one or more of the following officers shall be the 


Part I. 
s. 60. 
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Part I. conimittijig authority for the purposes of this section; that is 
“ to say, 

(a.) In India— 

(i.) Tlje Coniniander-in-C3iief of the forces in India; 

* * * * * 

(iii.) Tlie Adjiitant-Geneinl in India ; 

* * * * 

(6.) In a colony, the officer commanding the forces in that 
colony ; and 

(c.) In any case, whether in India or in a colony, the prescribed 
officer. 

fl2,) Any one or more of the following officers shall be the re- 
moving anthority for the purposes of this section ; that is to say, 
(a.) Any officer in this section named ns the committing 
authority'; also 

(6.) The officer commanding the militaiy district or station where 
the military convict may for the time being be, also 
(tf.) Any other prescribed officer. 

(13.) Any of the following officers shall be the discharging 
authority for the purposes of this section ; that is to say, 

(a.) Tlie officer who confirmed the sentence ; also 
(6.) Any officer in this section named as the committing 
authority; also 

(c.) Any other prescribed officer. 

Note. 

Sub-scction (1). For dofinition of Jndin and colony, boo a. 190 (21) nnd 
(28) ; but it must bo recollected that for tbo purposo of this section and tho 
other provisions relating to the cxccntion of suntoncos of penal servitude, 
tbo Cbannel Islands and tbo Isle of Man are deemed to bo colonics; section 
187(2). 

As to removal to United Kingdom of prisoners sentenced to penal 
servitude in India or a colony, see tbo proviso to s. 181. 

Siib-FoctioD (fi). For defluition of aulborhtd jmton, see s. 62 (2). 
Sub-section (8). Tho stntulo ^3 Geo. Ill, c. HO, empovrers any of His 
Maje.sty’s judge.s to award a writ of habeas corpus for bringing an3' prisoner 
detained in nnj* prison in England (whether subject to military law or not) 
before n court-martial for tlie purpose of giving cvidcnco; nnd s. 9 of 16 
&■ 17 Viet. c. 30, om|x)wcrs anj’ of Ilis Mnje>:ty’s judges to issue a warrant 
or order fur the like purpo-^^o, and also for tbo purposo of bringing np a 
prisoner to give cvidcnco before a civil court; and s. 11 of 61 ik 62 Viet. c.| 
41,cmpawcr.a n Secretary of Slate to order tbo production of a prisoner ninny 
place where his prosenco is required in tho interest of justice or for thej 
puriK)so of nn}' public inquiiy. This sub-section euablcs nn otTonder sentenced 
to |ieiial servitude to lie brought up by order of tho military authority cither 
before n court-nurtinl or n civil court to give evidence, during tbo interval 
between tbo passing of the scutcnco and bis arrival nt the penal servitude ])Tison. 

Sub-scctionH (11), (12), (13). Prtscrihtd officer. See Itulo 126 (A), for 
the other oiliccrs who have been prescribed ns committing authorities for the 
purposo of this section. 
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No. olllccrbns boon proscribod ns rctuoving or discliarging mitbority under Pj^^t J 
sub-sections (12) and (13). ' ’ 

As to discliarge of conricts, see note to subs. (5) of s. 59. 68.60-62. 

For general provisions ns to tlio form of orders of military authorities, 
see s. 172. 

For form of order of commitment, see Rules, App. Ill, Form B,p. 585 
bolou- ; and see also K.R., paras. GO0-GO6. 

'■ 61. (1.) Where a sentence of penp,! servitude is passed by a court- Execution 
martial in any foreign countiy, the miiitar)’ convict on whom such 
sentence lias been passed shall, as soou as practicable, be transferred ^ 
to a penal servitude prison for the puqiose of undergoing his sen- Foreign 
tence according to law, and, until so transferred, may be kept in 
military custody. 

(2.) The order of the committing aiithoxity (hereafter in this 
section mentioned) shall be a sufficient wamnt for the transfer of 
the military convict to a penal servitude prison. 

(3.) If at any time before his arrival in the United Kingdom 
the military convict is brought into India or any colony, he may be 
dealt with by the competent military authority in India or such 
colony in the same manner in all respects as if he had been tliere 
sentenced by court-martial to penal servitude. 

(4.) The military convict may at any time before he arrives at 
any place in the United Kingdom, India, or any colony, be 
discharged by the discharging authority (hereafter in this section 
mentioned) having jurisdiction in any place where the military 
convict may for the time being be. 

(5.) Any one or more of the following officers shall be tlie com- 
mitting authority for the purposes of this section ; that is to say, 

(a.) The officer commanding the army or force with which the 
military convict was serving at the time of his being 
sentenced ; 

(b.) The officer who confirmed the sentence of the court ; 

(c.) Any other prescribed officer ; 

(6.) Amy committing authority under this section shall also be 
the dischai'ging authority for the purposes of this section. 

Note. 

Sub-section (1). Foreign counlrg. For dofimtion see s. 190 (24). 

Sub-section (3), See s. 131, and for definition of India and colony see 
s. 190 (21) and (23); see also s, 187 (2) as to Isle of Man and Obannel Islands. 

Pvescrihtd officer. Sec Rule 12fi (A). An officer who is a committing 
officer under Rule 12C does not tlioroby become a discbai’ging authority for 
the purposes of tliis section ; see Rule 12G (A) at end. 

F or general provisions as to the form of orders of military authorities, 

SCO s. 172. 

For form of order of commitment, see Rules, App. Ill, Form B, p. 685 below ; 
and also see K.R., paras. CO0-6OG. 

62. (1.) A penal servitude prison for the purposes of the provisions General 
of this Act relating to penal servitude menus any prison or place 
in which a prisoner sentenced to penal servitude by a civil court 
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in tlie United Kingdom can for the time being be confined, either 
permanently or temporarily. 

(2.) An ‘‘authorised prison” for the purposes of the provisions 
of this Act relating to penal servitude means any prison in India 
or any colony which the Governor-General of India or the Governor 
of such colony may, with the concurrence of a Secretary of State, 
have appointed as a prison in which militaiy convicts may, during 
the period of their intermediate custody, be confined. 

(3.) After a military convict has arrived at a penal servitude 
prison to undergo his sentence, he shall be dealt with in the like 
manner as an ordinary civil prisoner under sentence of penal 
servitude. 

Kote. 

Sub-spction (1). See proriso to s. 131. 

63. (1.) Where a sentence of imprisonment is passed by court- 
martial, the pei*son on whom that sentence has been passed (in the 
prorisions of this Act relating to imprisonment I'eferred to as a 
military prisoner) shall undergo tlie term of his imprisonment 
cither in military custody, or in a detention barrack, or in a public 
prison, or partly in one way and partly in another, and where a 
sentence of detention is passed by a court-martial or a commanding 
oilicer, the person on whom that sentence has been passed (in the 
provisions of this Act relating to detention referred to as a soldier 
undergoing detention) shall undergo the term of his detention 
either in military custody or in a detention baiTack, or partly in 
one way and partly in the other, but not in a prison. 

(2.) Any ])erson liable to be imprisoned in a militarj’ prison may 
be confined in a detention barrack. 

(3.) The order of the committing authority here.after mentioned 
shall be a sullicient warrant for the transfer of a militaiy inisoner 
to a jmblic prison, or a detention barrack, or a soldier undergoing 
detention to a detention barrack. 

(4.) A military prisoner while in a public prison shall be confined, 
kept to hard labour, and otherwise dealt w’ith in the like manner os 
an onlinan' prisoner under a like sentence of imprisonment ; and 
where the hospital or place for the reception of sick pci*sons in a 
public prison or a detention barrack is detached from the prison 
or detention barrack, a military prisoner or a soldier undergoing 
dttciition may be dcUiined in that hospital or place, and conveyed 
to or front the same as circumstances rcquii'c. 

(5.) A military prisoner or a soldier undergoing detention during 
his conveyance from place to place, or when on board ship or 
otherwise, may be subjected to such restraint ns is nccessniy for his 
safe custody and removal. ' 

(G.) Tlie disclnarging authority hereafter mentioned may, at any 
time during the period of the imprisonment of a military prisoner 
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or of the cletention of a soldier undergoing detention, by order 
discharge the prisoner 'or soldier. 

(7.) The committing authority or any other prescribed authority 
may at any time by order remove a military prisoner from one 
public prison or detention barrack to another prison or detention 
barrack, or a soldier undergoing detention fram one detention 
barrack to another, so that he be not I’emoved from a prison or 
detention barrack in the United Kingdom to a prison or detention 
barrack elsewhere. 

(8.) The removing authority hereafter mentioned may at any 
time during the period of the imprisonment of a military inisoner or 
of the detention of a tioldierundei'going detention, from time to time 
by order provide for his being brought before a court-martial, or any 
civil court, citherns a witness, or for trial or otherwise, and an Older 
of such authority shall be a sufficient warrant for delivering him into 
militjiry custody and detaining him in custody until he can be 
returned and for returning him to the place from whence he is 
brought, or to such other place as may be determined by the 
removing authority. 

Note. 

Sections 63 to 60 provide for tUe exocution of sentences of imprisonment, 
(ind qf^ontcnccs of detention. 

The e&ect of the provisions is that a person undor sentence of imprison- 
ment, if sentenced in the United Kingdom, may bo kept either in military 
custody, or in a detention barrack, or in a public prison— th.at is to say, 
any prison in the United Kingdom in which prisoners can be confined 
undor a sentence of a civil court, see s C4 (1) j or in a militarj" prison, that 
is to say, any building sot apart as such by tlio Secretary of State under 
6. 133. 

If sentenced in India or a colony, he may be kept in military custody, or 
in n detention barrack, or in some “ authorised prison" in tho country where 
sentenced, i.e., a civil prison appointed as a prison for military prisoners, 
with tho oonoun'ence of tho Secretary of State, if in India by tho Govornor- 
Gonoral, and if in a colony by the Governor of the colony (s. 66 (2) ) ; or in 
a military prison— that is to say, any hniiding set opart as such in India 
by the Governor-General, and in a colony by tho Secretary of State, under 
B. 133. 

If sentenced in a foreign country, then if and as soon as he is brought into 
the United Kingdom, India, or any colony, the provisions of the Act apply 
as if ho had been sontcncod in tho United Kingdom, in India, or a colony, as 
the case may be; s. CG. 

A prisoner may be removed from a prison or detention barrack out of the 
United Kingdom to a pidson or detention barrack in the United Kingdom, 
and from one public prison or detention barrack to another public prison or 
detention barrack in tho United Kingdom (sub-section (7) ) ; but he cannot be 
removed from a prison or detention barrack in the United Kingdom to a prison 
or detention barrack elsewhere (sub-section (7) ) ; and if he has remained in 
military custody and not been committed to a prison or detention barrack 
in the United Kingdom, and is removed from the United Kingdom, ho 
cannot be committed to a prison or detention barrack elsewhere. Prisoners, 
therefore, in the United Kingdom, if required to be removed, can only be 
removed under s. 67. A prisoner sentenced in India or a colony may be 


Part I. 
B. 63. 
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Part I, reniOTcd to n detention barrnefe irberovcr Bitunto (sub-section (7) ), or to ft | 
— militni^’ prison wIicrDTcr situiito if allunrcd by regulation (see Buie 130), but 
8.63. can only bo romoved to an “nutborised prison” in another colony if such 
prison has been “prescribed” for this purpose by a rule (s. 65 (1) (c), 
Itulo 130). With reference to these sections, it must bo recollected that under 
6. 187 (2) tbe^Isto of Ifnn and Clianncl Islands, and under s. 100, Cyprus, are 
for these purposes colonics. 

Where a unit mores from one colony to another and takes its prisoners ^ 
irith it, they cannot bo committed under their old sentence to a prison at 
the place of destination of the regiment unless such prison has been 
prescribed, t.e., allowed by Ride, or is a military prison, and in tbe latter 
case the regulations on the subject must be observed. 

As regards n soldier sentenced to detention, tho effect of the provisions is 
that ho may bo kept cither in military custody or in a detention barrack, and 
may be removed from any detention barrack to any other wherever situate, 
except that ho cannot bo removed from a detention barrack in tho United 
Kingdom to one elsowhoro (sub-s^tion (7)). 

As to a prisoner sontonced to more than twelve months’ imprisonment or 
detention in India or a colony being sent home unless the conrt or confirming 
authority has for special reasons otherwise ordered, or unless ho is a person 
to whom a declaration of tho Socrotary of State, mado under that section is 
applicable, see s, 131. 

Sub-section (1). Afilitary custody. This oxpression includes branch deten- 
tion Kirracks, and a soldier may bo ordered to perform hard labour in them ; 
but a soldier under sentence cxcce^ng tho limit for the time being prescribed 
for sentences to bo passed in detontion rooms or in branch detention 
bai racks, must only be committed to such detention rooms or barracks, 
pending his removal to a civil prison, or a military prison, or a detention 
barrack. K.R., para. 607, and see paras. 647-660. 

Senttnee of imprisonment passed ly conrt-murlial. It must bo renioinbcrcd 
that a regimental court-martial has no longer power to pass sentences of 
imprisonment: see s. 47 (5) and notes. 

Sub-section (2). Under this provision it will bo possible to send naval 
prisoners to a dotentiou barrack. 

Sub-section (G). Disdtaryiny authority. It will bo observed that tho dis- 
charging authority under this section will sometimes have no powor to 
remit tho sentence under s. 37. It is, however, desirable that n prisoner 
or soldier undergoing detention should not bo discharged beforo tho expira- 
tion of his sentence without his bcntonco being remitted. An officer, thoro- 
foro, who has power to discharge n person, but not to remit the scntonco, 
should apply to somo authority having pouer to remit tho sentonce, and 
obtain that remission beforo ho orders tho discharge. If, in a case of 
necescity, ho discharges any person under scntonco beforo making such 
application, he shuuld apply immediately for the remission of tho sontccce. 

An escaped prisoner or soldier under sentence of detention may, when 
captured, bo recommitted to prison or a detention barrack to undergo tho 
remainder of his sentence; but if it is desired to punish him for tho c&c,ipo, a 
charge must bo preferred, and ho most bo tried under s. 22. 

Committinyaulhority—Discharyiny authority— Removing authority. See s. 64. 

Sco, generally, ns to military prisoners, K.iC., paras. 607-660. 

For forms of order of commitment, Ac., relating to military prisoners and 
soldiers undergoing detention respectively, sco Rules, App. Ill, Forms 
C — U, pp. 6S7-50S bolow. K.R., p-aras. 607-4117. 
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65. "Where a sentence of imprisonment or detent ion is p.'issed or I 
being undergone in India or any colony, then, for the purposes of 
the provisions of this Act relating to imprisonment or detention, as] 
the ctise may be — I 

(1.) The expression “public prison’* means any of the follonniig 
prisons ; that is to say, 

(a.) where the sentence was passed in India, any authorised- 
prison in India ; 

(&.) where the sentence was passed in a colony, any authorised 
])rison in that colony ; 

(c.) any such authorised prison in any part of His Majesty’s 
dominions other than that in which the sentence was 
passed as may be prescribed ; and 
(c?.) any public prison in the United Kingdom ns above 
defined for the piupose of the prorisions of this Act 
relating to imprisonment in the United Kingdom : 

(2.) “Authorised prison” means any prison in India or any colony 
which the Governor-General of India or the Governor of 
such colony, with the concurrence of the Secretaiy of State 
may have appointed as a prison in which military prisoners 
may be confined : 

(3.) A military prisoner may temporarily be confined in a prison 
not a public prison, with the assent of the authority having 
jurisdiction over such prison. And a military prisoner who 
is to undergo his sentence in tire United Kingdom, until he 
reaches a prison in the United Kingdom in which he 
is to undergo his sentence, may be kept in military 
custody or in cm! custody, and partly in one description of 
custody and partly in the other, and may from time to time 
be ti'ansferretl from mih'iary custody to civil custody, and 
from civil custody to military custod}', as occasion may 
require. 

(4.) Any one or more o^ the following officers shall be the com- 
mitting authority ; that is to say, 

(a.) In India — 

(i.) The Commander-in-Chief of the forces in India ; 
««««•)!■ 

(iii.) The Adjutant-General in India ; and 
^^ -* * ♦ * 

(p.) In a colony, the officer commanding the forces in that 

colony; and 

(c.) In any case, whether in India or in a colony — 

(i.) Tlic officer who confirmed the sentence ; 

(ii.) The commanding officer of the military prisoner 
or soldier undergoing detention ; and | 

(iii.) Any other prescribed officer : 
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(5.) Anyof the following officers shall be the discharging authority : Part I. 
(a.) The officer commanding the military district or 
station in which the prisoner or soldier under- 
going detention may he ; 

{h.) Any officer in this section named as a committing 
authority, with this exception, that the com- 
manding officer shall only be a discharging 
authority where the sentence was passed by a 
commanding officer ; and 
(c.) Any other prescribed officer. 

(6.) Any one or more of the following officers shall be the 
removing authority : 

(a.) Any officer in this section named as a committing authority ; 

(6.) The officer commanding tiie military district or station 
I where the prisoner or soldier undergoing detention may 

be; and 

(e.) Any other prescribed officer. 

Note. 

( Pamgrapli (1). PiilUc prison includes a military prison, s. 133, Imt not a 
detention Arrack. 

For definitions of India and colony, see s. 190 (21) and (23) ; and as to the 
Isle of Man and Chnnnol Islands, see s. 187 (2). 

(c.) These have been proscribed by Rule 130 : see note to that Rule. See 
also 8. ISl, and E.R., pnrns. 610, 611. 

Paragrapli (2). Authorised prison includes a military prison in India, s. 133, 
but not a detention barrack. 

P.mgraph (4). CoimaiuKiif/ ojjinr, Tliis means the commanding officer 
as defined by Rule 129. See K.B., para. 4b5. 

Prescribed ojpeer. See Rule 126 (A). 

Pai’agraph (5.) Prescribed officer. See Rule 126 (D). • 

See generally as to orders and warrants of officers, s. 172 and note. 

06. Where n sentence of imprisonment or detention is passed Supple- 
by a court-martial or coraraauding officer in any foreign country, XotTw 
jthen if and as soon as the military prisoner or soldier undergoing 
i detention on whom such sentence has been passed is brought into the 
United Kingdom or India, or any colony, the pi’ovisions of this passed 
Act shall apply in the same manner in all respects as if the sentence county 
Jof imprisonment or detention had been passed in the United 
Kingdom, India, or any colony, as the case may be, with this 
addition, that the officer commanding the army or force to which 
j the military prisoner or soldier undergoing detention belonged at 
the time of his being sentenced shall also be deemed to be a 
committing authority. 

Note. 

j fmprisonmeiit: It must bo remembered that a regiment.al court-martial and 
I a commanding officer an no longer pass a sentence of iiiiprisonnicnt. 

Cemmandinff officer ; see note to s. 69. 

Fmisneoutttrif; India; Colomj. For doiinitionB, see s. 190 (21), (23), and 
(24); and as to Isle of M.an and Channel Islands, see s. 187 (2). 

(.U.L.) 


T 
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Part L 07. (1.) The competent miKtaiy aiUliority (hereafter in this 
section mentioned) may give directions for the deliv’ery into military 
custody of any militm' prisoner or soldier undergoing detention 
prisoner or for the tinic being undergoing lus sentence of impnsoniuent or 
Srposnp detention, and the remoi-al of .«»nch prisoner or soldier, whether 
Jmc wiiere "’ith COT’S O’* separately, to any place beyond the seas where 

>s the corps, or any part thereof, to which for the time being be ^ 
serrinp. . , •, , 

belongs, is ser^ung or under orders to ser\"e. 

(2.) The directions of such competent military authority, or au 
order of the removing authority issued in pursuance of such direc- 
tions, shall be sufficient authority for the removal of such prisoner 
or soldier from the prison or detention barrack in which he is 
confined, and for bis conveyance in military custody to any place 
designated, and for bis intermediate custody during such removal 
and conveyance. 

(3.) Tlie competent militaiy authority may further give directions 
fur the discharge of the prisoner or soldier, either conditionally! 
or unconditional)}' at any time while he is in military custody 
under this section. 

(4.) For the purposes of this sectiou any one or more of the 
following officers shall be the competent milicary authority : 

(a.) In the United Kingdom — 

(i.) The Commander-m-Chief ; 

(ii.) The Adjutant-General ; a 
(iii.) Any other prescribed officer. 

(6.) In India — 

(i.) The Coraniauder-in-Chief of the forces in India ; 

^ * !fr 

(iii.) The Adjutant-General in India ; and 
^ * 

(c.) In a colony, the officer commanding the forees in that 
colony : and 

(rf.) In any case, whether in India or in a colony, the prescribed 
officer. 

XOTE. I 

Tlio object of this Fcctioii is to cimblo soldiers whuareundcrgoiue'Boutciices 
ot impriFonnicht or deteotiuu to Iw removed in cubtody for foreign sbrvico. I 
Soldiers scntcticed for niilitarr ofTvnccs (desertion, for iustanco), may in many 
cases Iw given n frcsli opportunity of recovering tlicir diameters by being 
at oiico removed to n foreign btation. The Rcctiou wall also provont olTcuccs 
committed immediately before embarkation for sorvieo from escaping all 
punisbinetit; but it gives no aiitliorityto eoriimit oflbtiders committing such 
offences to any public prison on llieir nrrivnl at the foreign station. 

Prtfcrlhetl officer. Sec IJiilc 12G (B), for the other olUccrs who Lave liccii | 
lircscribcd ns the cmnpctcut military nutbority for tlio purpose oi this section. I 
For dcihiition of India and colony, see s. 190 (21) and (23); and ns to' 
tlie Isle of ^^an and ClianncI Islands, sec s. 187 (2), 

Coniiiitnw- (I*) The term of penal servitude, imprisoument, or deten- 

person is sentenced by a court-martial, w Iiether the 
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jsentence hns been revised or not, and whether the person is Part I. 
‘already undergoing sentence or not^ shall he reckoned to commence ^09 
on the day on which the original sentence and proceedings were 
signed by the president of the court'Diaitial. tade, 

(2.) An offender under this ^ct shall not be subject to imprison* 

/ment or detention for more than two consecutive years, whether 
.^mder one or more sentences. 

IfOTB. 

Under this section a term of penal servitude, imprisonment, or detention, 
under sentence by coui't-mnrtial cannot bo made to commence at the expira* 
tion of a previous term of penal servitude, imprisonment, or detention, but 
must commence on the day on which the sentence is signed by the president 
of the court. If, thcreforo, the court desire to award imprisonment (say three 
mouths) on a prisouer already in prison for six months* imprisonment, of 
which three mouths are nuexpired, the court must award six months, and 
I similarly with respect to sentences of penal servitude and dctcutiou, 

' The period of imprisonmont or detention which a soldier is to suffer, whether 
under one Eontonco or several sentences, must never exceed two years. This 
restriction applies whoro a soldier is tried at the expiration of a sentence of 
(imprisonment or dotcutiou fur an offence committed during that sentence. 


K.Ii., para. 584. Two years is the maximum period which a prisoner can 
usually endure accoi-dtng to the system of imprisonment with hard labour in 
civil prisons in the United Kingdom, and is, in many cases, a more severe 
punishment than five years’ penal servitude. Any period passed in military 
custody or in imprisonment by the civil power between two periods of 
imprisonmont, or of detention, or between a period of imprisonment and 
a period of dotontiou, or vice versa, is to be reckoned as part of the term. 
But whore there is oven a single day’s actual freedom, whether by release or 
escape, tho continuity is broken. 

No restriction is imposed on tbe duration of a sonto '.jo of penal servitude, 
as penal servitude for life is authorised for e^ ery offence for which penal 
servitudo can be imposed under this Act. 

Wliere a soldier sentenced to be reduced to the ranks was found not 
to have legally tho grade of non-OTmmissioned officer, and the court on 
revision passed a sentence ot imprinouiacnt, the imprisonment was held to 
commence on the date of tho original sentence of reduction. 

As to commencement on commutation, see uo^ to s. 57. 


Miscellaneous. 

Articles of IFor and Mules of Procedure. 

69. It shall be lawful for His Majesty to make Articles of War Power of 
for the better government of officers and soldiers, and such Articles to 
shall be judicially taken notice of by all judges and in all courts 
whatsoever : Provided that no person shall, by such Articles of 
War, he subject to suffer any punishment extending to life or limb, 
or to be kept in penal servitude, except for crimes which are by 
this Act expressly made liable to such punishment as aforesaid, or 
be subject, with reference to any crimes made punishable by this 
Act, to be punished in any manner which does not accord with 
the provisions of this ict. 

Note. 

l‘'onnerIy, as is w i known, militavy law was contained in the annual 
Mutiny Act and in Arucles of War framod under its authority j see Oh. II. 
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Part 1. 70 , ( 1 .) Subject to the provisions of this Act His Majesty may, 

8s. 70-71. rules to he signified under the hand of- a Secretary pf State, 
Power of from time to time make, and when made repeal, alter, or add to, 
provisions in reject of the following matters or any of them ; that 
is to say, 

proc lire. ^ assembly and procedure of courts of inquiry ; 

(6.) The convening and constituting of courts-martial; 

(c.) The adjoiUTiment, dissolution, and sittings of courts-martial ; 
(rf.) The procedure to be observed in trials by court-martial ; 
\e.) The confirmation and revision of the findings and sentences 
of courts-martial ; and enabling the authority having 
power under section fifty-seven of this Act to commute 
sentences to substitute a valid sentence for an invalid 
sentence of a court-martial ; 

{/.) The cartying into effect sentences of courts-martial; 

{g.) The forms of orders to be made under the provisions of this 
Act relating to courts-martial, penal servitude, imprison - ' 
ment, or detention ; 

(^.) Any matter in this Act directed to be prescribed ; 

(f.) Any other matter or thing expedient or 'necessary for tlie 
purpose of carrying this Act into execution so far as 
relates to the investigation, trial, and punishment of 
offences triable or punishable by militar}' law ; 

(2.) Provided always, that no such rules shall contain anything 
contrary to or inconsistent with the provisions of this Act, 

(3.) All rules made in pursuance of this section shall be judicially 
noticed. 

(4.) AH rules made in pursuance of this section shall be laid 
before Faiiiament as soon as practicable after they are made, if 
Faiiiament be then sitting, and if Parliament be not then sitting, 
as soon as practicable after the beginning of the then next session 
of Parliament. 

(5.) The rules as to the procedure of courts of inquiry may 
provide for evidence being taken on oath, and may empower courts 
of inquiry to administer oaths for that purpose. 

Note. 

The original Hules of Procedure made imder this Eecrion, and dated the 
29th Angost, 1881, are now replaced by the JduTes <rf Procedure, 1907, 
ptutied below, p. 448 1 see page p. 453, note (a). 

Snb-Bectionj^oJ iras added by the Amy (Annual) Act, 1901; the power 
given by the sj^b-section has been exercised by Bnie 124 (H). 

Command. prp, 

Kemoralo. 71. (1.) For the. ^ "yose of -Hnc doubts as to the powers of 

command vested or to be vested iu ' ’ ' '>*hi‘rs belonging to 

command. Hjg Majesty’s forces, it is hereby declared ' ''^-iesty may, 
in sneb manner as to His Majesty may from . time to t^e seem 
. meet, make regulations as to tbe persons to 1 ^ ^vested as ofiBcer^ 
or otherwise, with command over His Majesty’siforces, or any part 



341 


DUcipliM {Miscellaneous). 

thereof, or aiiy 2 )erson belonging thereto, and as to the mode in which Pai-t 1. 
such command is to be exercised ; provided that command sliall not 
be given to any peraon over a pemon supenor in rank to himself. 

(2.) Ifothing in this section shall be deemed to be in derogation 
of any power otherivise vested in His Majesty. 

Note. 

This section removes all doubts as to the power of His" Majesty to regulate 
the command by ofiBcers of the regular forces over those forces, or over any 
portion of the auxiliary forces, and the command by officers of any portion 
of the auxiliaay forces over any oilier portion of those foiues, or over any 
portion of the regular forces. The provisions of the Militia Acts ’relating 
to command, and those of the Volunteer Act which limited the command 
of officers of the regular forces over volunteers, and of volunteer officers 
over any portion of the regular forces, have been repealed. 

The proviso applies only to rank in relation to military command, and 
does not prevent on officer from having military command over an officer 
with higher relative rank, but no military command. 

Inquiry as to and Confession of Deses'tion. 

72. (1.) When any soldier has been absent without leave from his inquiry by 
duty for a jieriod of twenty-one days, a court of inquiry may as abaeneTof 
soon as practicable be assembled, and inquire in the prescribed 
manner on oath or solemn declaration (wliich such court is hereby 
authorised to administer) respecting the fact of such absence, and 
the deficiency (if any) in the arm^ ammunition, equipments, 
instruments, regimental necessaries, or clothing of the soldier; 
and if satisfied of the fact of such soldier having absented himself 
without leave .or other sufficient cause, the court shall declare such 

« to Section 72, Army Act. 
dd the following ; — 

“ Upon a trial for an offence under Sect. 24 (2) the declaration of 
"the court of inquiry (Army Form B 115) that certain articles were 
“deficient is prima fane evidence that they were deficient. If no 
“evidence except Army Form B 115 is obtainable, the Prosecution are 
“justified in proceeding on that alone, and if no evidence is given 
“on the part of the accused to disprove the facts stated in Army 
" Form B 115, the court martial may convict. 

“ Where, however, the accused produces evidence in contradiction of 
“the finding of the court of inquiry with regard to any of the articles 
“ in question, it will become necessary for the Prosecution to produce 
“viva voce evidence in support of their case, in so far as such articles 
“are concerned. Tor such a purpose the court martini might, if 
“ necessary, gr.-r ' .a ud joumment under Rule 65 (A). 

“ In all cases where Army Form B 115 is not produced the trial, 

“evidence must be prod med to show that at some previous speciflo 
“ date the accused has i in possession of the articles alleged to be 

“deficien ,• 
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Part L 70. (1.) Subject to the provisions of this Act His Majesty may, 
S8. 70-71. rules to he signified under the hand of- a Secretary pf State, ■ 
Power of ‘ from, time to time make, and when made repeal, alter, or add to, 
provisions in respect of the following matters or any of them ; that 
is to say, 

** (a.) The assembly and procedure of courts of inquiiy ; 

[h.) The convening and constituting of courts-martial; 

(e.) The adjournment, dissolution, and sittings of courts-martial ; 
(rf.) The procedure to be observed in trials by court-martial ; 
{e.) The confirmation and revision of the findings and sentences 
of courts-martial ; and enabling the authority having 
power under section fifty-seven of this Act to commute 
sentences to substitute a valid sentence for an invalid 


sentence of a court-martial ; 

(/.) The carrying into effect sentences of courts-martial ; 

{g.) The forms of orders to be made under the provisions of this 
Act relating to courts-martial, penal servitude, imprison- 
ment, or detention ; 

{h.) Any matter in this Act directed to be prescribed ; 

(t‘.) Any other matter or thmg expedient or 'necessary for the 


purpose of carrying this Act into execution so far as 
— to — fa-Ja.1 and niinishmpn t: of 


command vested or'to be verted iii 

couimana j[i 5 jiajgsiy’s forces, it is hereby declared tb^ ' "'^’'-iesty may, 

in such niauner as to His Majesty may frou' time to time seem 
. meet, make regulations as to the persons to 1 / nvested as officers, 
or otherwise, with command over His Majesty’s^orces, or any part 
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Part I. award for the said offence, or as are consequential upon conviction 
Bs 78^74 ^ court-martial for the said offence, except such of them as may 

be mentioned in the order. 

(2.) If upon any such confesion, evidence of the truth or false- 
hood of such confession cannot then be conveniently obtained, the 
record of such confession, countersigned bj' the commanding officer 
of the soldier, shall be entered in the regimental books, and such 
soldier shall continue to do duly in the corps in which he may then 
be serving, or in any other corps to which he may be transferred, 
until he is discharged or transferred to the reserve, or until legal 
proof can be obtained of the truth or falsehood of such confe^on. 

(3.) The competent military authority for the pimposes of this 
section means the Commander-in-Chief or Adjutant-General, or any 
prescribed general officer ; or, in the case of India, the Commander- 1 
in-Chief of the forces in India, or such officer as the Commander-in- 
Chief of the forces in India, with the approval of the Governor- 
General of India in Council, may appoint, and in the case of a colony 
and elsewhere the genefal or other officer commanding the forces, 
subject in the case of India, or a colony, or elsewhere, to any 
directions given by the Commander-in-Chief. 

Note. 

Before accepting a confession of desertion or fraudulent enlistment signed 
by a soldier, care should he taken to ascertain that he fully understands the 
nature and consequences of his act. 

He will forfeit the whole of his prior service, and ho liable to serve for the 
original term of his enlistment reckoned from the date of his trial being 
dispensed with ; and the forfeited service con only he restored by the Secretary 
of State, a 79 (proviso) ; see £.11., para. 273. 

The deductions from pay are regulated by s. 138 and the Fay Warrant. 

For definition of India and colony, see s. 190 (21) and (23) ; and as to the 
Isle of Man and Channel Islands, see s. 187 (2). 

Sub-section (3). As to India, see note to s. 57 (2) (6). 

Prescribed general officer : See Buie 126 (F). | 

See also £.B., paras. 479, 541-54G. 

Provost Marshal. 


Provost- 

manlial. 


74. (1.) For the prompt repression of all offences which may he } 
committed abroad, provost-marshals with assistants may from time > 
to time be appointed by the general order of the general officer - 
commanding a body of forces. 

(2.) A provost-marshal or his assistants may at any time arrest 
and detain for trial persons subject to military law committing 
offences, and may also carry into execution any punishments to he 

inflicted in pursuance of a court-martial, but shall not inflict any 

punishment of his or their own authority. 

Provided that a pi’ovost-martial and his assistants shall, as 
respects any soldier in his or their custody and undergoing field 

Note. 

The provost-marshal can only ho appointed abroad, and will always be a 
commissioned officer ; his assistants may he either officers or non-commissioned 
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Fflrt II. 'J'lio EtualiDg or cmbosusloiHcnt of projwrty docs not alter the owncrsliip, 
and tberoforo primil facie tlio person from wlioiii property lias Leon stolen 
BS. 7B-78. Qj. cnibczzlod is tlio lawful owner of iL 

Caro must bo tnlicn to report to tbo proper uutbority any circiimsfancoEl 
which would justify him in making an order under this Fcction. 

As to stoppages in respect of projicrty stolen or unlawfully obtaiiic<I, 
&c.. SCO K.li., ]>ani. oSG. 


Part II. 

ENLISTMENT. 

Foil history of serriee in the army, see Cb. IX, and for general explanation of 
this Fart sec Ch. X. 

For regulations ns to recruiting, transfers, discharge and sers'ice, sec K.R., 
paras. 2G2 cl ftq . , and tbo Jtcgulntions for Itccmiting. 


Period of Scrctcc^ 

Limit of 76. A peiRoii IDA}' bc onlistod to serve His liLijcsty its n soldier of 
enifstment. regular forces for n periofl of twelve ycaw, or for sucli less 
lieriod as ni.ay be from time to time fixed by His Majesty, but not 
for any longer period, and the [leriod for which a i)erson enlists is 
in this Act referred to as the term of his original cnlistniPiit. 


Terms of 

original 

enlistment. 


Noth. 

Tbe tenns of cnliEtment for tbo various arms of tbc scrricc. and eouditiuus 
of transfer, are prescribed by tbc Regulations above mentioned. 


77. Tlic original enlistment of a ]}crsoD under this Act shall bc 
ns follows, either — 

(1.) For the whole of the term of his origin.al enlistment in army 
service ; or 

(2.) For such {lortion of the term of his original enlistment ns 
may be from time to lime fixed by a Secretary of State, 
and specified m the attestation paper, in army service, and 
for the residue of the said term in the reserve. 


Note. 

Paiugitipb (2), The reserre. Tbia means tbo Army Reserve under tlie 
Reserve Forces Act, 1882. See 45 & 4C Viet. c. 48, s. 28. 


Change of 78. (1.) A Secretary of State may from time to time, by general 
or special regulations, vary the conditions of service, so as to permit 
a soldier of the regular foixies in army seiTice, with his assent, 
either — 

(o.) To enter the reseiwe at once for the residue unexpired of 
the term of his original enlistment ; or 
(6.) To extend his army service for all or any p.art of the residue 
unexpired of such term ; or \ 

(c.) To extend the tenn of his original enlistment up to the period 
of twelve years or any shorter period. I 
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Part 11. Tho Ftcaling or cmlK-zzlpiiit-nt of proporty ilocs not alter tlip owncrsliip, 
and therefore primil /ncit tho person from whom proj»rrty has bct'ti stolen 
ss. 7B-78. jjf einhczzlcd is tho Lawful owner of it. 

Care must bo taken to report to the pioper iiiitliority any circnmalnncef I 
wliicli would justify him in making an order under this fectioii. 

As to stoppages in re‘-pect of projicrly stolen or iinlau fully obtained, 
i'c.. SCO K.II., isini. 


Part II. 

EXLlSTxMEXT. 

I’oii history of service in the army, see Ch. IX, and for general exjiLaiiation of 
this Part see Cli. X. 

For regulations as to rocniitinp, transfers, di'charpe and ‘‘orvirt*, see K.IL, 
paras. 202 ef f^q., and the Itcgulations for Itocniiting. 


Period of Sereic>\ 

Limitot 76. A jM^rson may be enlisted to serve llis Majesty as a soldier of 
en^straent, regular forces for a iioriotl of twelve ye.ar!», or for such less 
jjcriod as may be from time to time fixed by His ^lajcsty, but not 
for any longer ]>eriod, and the j)eriod for which a jtorson enlists is 
in this Act referred to as the terai of his original enlistment. 


Xorr.. 

Terms of Tlie terms of cnlixlmeut for tho various anus of the serrice, and conditions 
enlistment transfer, are prc'crilmd by the Itcgulations above mentioned. 

77. Tlie original enlLstmcnt of a person under this Act shall be 
as follows, cither — 

(1.) For the whole of the term of his original enlistment in army 
Bcn’ice ; or 

*-auch_j)orlion of the term of his original enlistment as 

fixed by a Secretary of State, 
ser\-ice, and 


Uinuigeui 

conditions or speui™. . 
oificmce ^ 

a soldier of the regular 

either — 

(a.) To enter the reserve at once for the rtsiclue u... 

the term of his original eiilistraent ; or 
(6.) To extend his anny service for all or any part of the residue 
unexpired of such term ; or '» 

(c.) To extend the term of his original enlistment up to the period 
of twelve years or any shorter periocL I 
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If an anny rcecrvc nwn culista and is sent Lack to the resen-c, ho. does 
not forfeit any part of his service, but if retained ivith the colours, bis service 
Tvill bo reckoned from tho date of his improjior attestation. See K.Il., 
para. 274. 

If h« is liable to be tried. TIicso words excindo tho application of tho para* 
graph in the case of a soldier who after three years of exemplary scrvico has 
made n confession of desertion when not on active service, or of frandulent 
enlistment. Under 6. IGl a soldier making such a confession cannot be tried 
or punished, and it is not intended that ho should forfeit his service under 
this section ; but if tho offence to which ho confesses was that of fraudulent 
enlistment, ho will under s. 161 forfeit all service prior to tho dato of his 
fraudulent enlistment, inasmuch ns by such enlistment ho has contracted 
to ignore tliat service and to servo for tho term in his new attestation : and 
ho will bo held to his now contract so to Fer\'e. Unt under the proviso to 
F. ICl (added by the ^Irmy (Annual) Act, 1900) the Sccrclar}* of State has 
tho same power of restoring service so forfeited as he has under this 
suction : Iv.ll., para. 278. 

Proceedings for Enlistment. 

80. (1.) Eveiy person nuthoriitccl to enlist reentits in the regular 
forces (in this Act referretl to ais the “rerruiter”) shall give to 
every person ofTcriiig to enlist n notice in the fomt for the time 
being authorised by a Secretary of State, stating the general re- 
quirements of attestation and the general conditions of the contract 
to be entered into by the reentit, and directing such pcreoti to 
appear before a justice of the peace either forthwith or at the time 
and place therein nicutioncd. 

(2.) Upon the apiieanmce before a justice of the peace of a person 
olTering to enlist, the justice 8h.all ask him whether he has been 
served with and undeistands the notice and wdiclher he assents 
to be enlisted, and shall not proceed with the enlistment if he 
considers the recruit under the influence of liquor. 

(3.) If he does not appear before a justice, or on appearing does 
not assent to be enlisted, no further proceedings shall he taken. 

(4.) If he assents to be enlisted — 

(fl.) Tlie justice, after cautioning such ]}erson that if he makc.s 
any false answer to the questions read to him he will be 
liable to be punished ns provided by this Act, shall read 
or cause to be read to him the questions set forth in tlie 
attestation paper for the time being authorised by a 
Secretary of State, and shall take care that such person 
understands each question so read, and after .ascertaining 
that the answer of such person to each question has been ' 
duly recorded opposite the same Jn the attestation paper, 
shall require him to miUte and sign the declaration as to 
the truth of those answers set forth the said paper, and 
shall then administer to him the oaUi ^allegiance contained 
in the said paper : 

(fi.) Upon signing the declaration and taking the oath, such 





C°“ 




^'ocecdi 


deer 




- J"8(icc s)„n ;■ ‘“'as ; 


,lg 




f^inieiKy 
•■^ ®oJd/ei. 


•347 


•■‘ttest/j 
dii/v 




Bjs Part I/_ 

, "”«* '«dL, of ; , Popor, 

ron.,, 






- oH„;.... tie matter of ^^mdr ' - “ 


of 'nCf ■■'' ’""‘or 0/^7 »f tto , 

“■'"‘ of’.liv '''01*0 ,““'®‘”*a 'p,f ®‘"‘® “"*r ()„• 
to .J, ;?”'“*o„i f" l»tl, to 6. , 

AW '‘^‘®«^a«onn,.'^dnlen^ 


®d slj.i/; ftf’® 
‘'’''^e^dnieot K- r.^'^^Poo 


^Oiirfe j 


^'on is 




papers. 


'0. O'; 






atfostn 



■Alter iji,„i 

P-iirL, ' '* .l”;? 

P'’3'mont of 0 d/seJiar" “niy c ° '“‘’"ning of 

fins n ""'« ii-Ji J ""‘for s c,^ f ‘ off ^ 

att. C I?"'’' ”«'<’«« f « nf "‘ 

«ffostajf ,. sorv/co « ‘"‘‘’"sforred T dn,* 

.. '« '^gniVod to b„ . s- 81. fio j-oa... "''“e 

!'Dno„_ . ""WffJV/ . ° OO Jfl dn„i- 


peiposes of £| • o° ‘*"Piicato, ^ jj 


J’oserro 


nre 


^ °^corsn„„.Z JJ fi... 


^Voiiot 


file 

‘Command to 



3-18 


AliJiy ACT. 


Port II. 81. If :i recruit vitliiii three mouths after the date of his attesta- 
r^„ tioii p:ws for the use of His 3Lajesty a sura uot e.\ceeding ten 
, ■ pounds,* he shall be discharged with aU convenient speed, unless 
recniilto he claims ^'uch discharge during a period when soidiers in army 
sen'ice who otherwise would be transferred to the resene are 
required by a proclamation of His Majesty in pursuance of this_^ 
Act to continue in army service, in wliich case he may be retained 
in His Ma]cst}'’s service during that period, and at the termination 
thereof shall, if he so require it, on the payment then of the 
said sum, be discharged. 


Appointment to Corps and Transfers. 


Enlistment; 82. (1.) Eecniits maj', in pursuance of any general oi special 
eer^ regulations from time to time made by a Secretary of State, be 
mint to enlisted for service in particular corps of the regular forces, but 
coJT** isave as is provided by such regulations, if any, recruits shall be 
enlisted for geneml service. 

(2.) TIic competent militar}* authority shall as soon as practicable 
appoint a recniit, if enlisted for service in a particular corps, to 
that coq)^, and if enlisted for general service, to some corps of the 
regular forces. 

yoTz. 

Sob-sccticn (2). Apjmnt. Tiic words “appoint ” aud “ tmUBfer” are u*!ed 
in this Act in the following' senses. A soldier on attestation is appointed 
lo tlio corps out of wliicli he cannot be moved wilbont Lis consent, except 
ns nirntumod in the Act. This appointment differs from the appointment of 
•I soldier to n particular olficc, inasmuch as it does not, like the latter appoint- 


ment, require the consent of the soldier. 

. • JS— — :*{— -t - - * * * ’ ’ 

Aote fo .SVitiow bO Aninj Act. 

Line 3, ter “ Secretary of Stale” substitute “.■Vrmy Connell 


-Vote to .Sfctiofi S2, Armij .-let. 

For sub-iKiragraph ia>, lines 9, 10 and 11, substitute:— 

Un In the cst-c of infantry, a soldier may bo posted to a regular 
“bait,ilion of his regiment, to the regular establishment of a special 
“rcsnrve battalion of that regiment, or to the permanent Btall of any 
“territorial force unit belonging to that regirfent.” 
rrr .'fub-paragraph {l>, lines 12 and 13, substitute-^ 

(fit In the case of Itoyal JJome and Royal Field Artillery a soldier 
** may he posted to any batten' within tliat corps ; and in the Royal 
“ Garrison .\rtiJIery to any company of the Royal Garrison Artillery.*' 

Line 22, defete “territorial.” 

Line 30 (page 319), delete “a corps*' and “corps,” and after ' 
“from tusert “his own tmit," and after “another" iuserl “unit” 

Line 31, /or “ corps’* subiUtufc “units.’’ 

(f.) In ill'* ca-o of artillery or engineers, out of the artillery or engineers 
to anoihi r onriis ; or 

(e.) In theca*-’ of rny otlu r corps, out of Ids coiqis into any boily outaido 
Us coq’.-*, 


he will te trail *• for rv*l. 
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“ Atlaoli ” inoniis romoviug temporaril}* a soldiar oitlier with or without Part II. 
lijs couBcntfrom a corps and placing liira with another corps, without affecting 
in any way his status in the firat-inoutioned corps. 


Bs, 8j^ 88» 


Competent military authority. See note on s. 80. 
anthoi’ity ” has the same meaning in this section. 


The “ competent military 


83. A soldier of the regiihu- forces, whether enlisted for general Effect of 
_service or hot, when once appointed to a corps, shall serve in that Staton 
corps for the period of his army service, whether during tlie term provision 
of-'his original enlistment or during the period of such re-engage- 
raent as is in this Act mentioned, unless transfeiTed under the 
following provisions : 

(1.) A soldier of the regular forces enlisted for general service 
may, within three mouths after the date of his attestation, be 
transferred to any corps of the regular forces of the same arm 
or branch of the service by order of the competent military 
authority. 

(2.) A soldier of the regular forces may at any time w'ith his own 
consent be transferred by order of the competent military authority 
to any corps of the regular forces. 

(3.) lAHiere a soldier of the regular forces is in pursuance of any 
of the foregoing provisions transferred to a coq)S in an arm or 
branch different from that in which he was previously serving, the 
competent military authority may by order vary the conditions of 
his service so as to correspond with the general conditions of 
service in the arm or branch to which he is transferred. 


(4.) A soldier of the regular forces in any branch of the service 
may be transfeiTed by order of the competent militaiy authority 
to any corps of the same branch which is seiwing in the United 
Kingdom in either of the following cases— 

(a.) when he has been invalided from service beyond the seas ; or 
(6.) when, in the case of his corps or the part thereof in which he 
is sei-vmg being ordered on service beyond the seas, he 
is either unfit for such service by reason of his health, or 
is within two years from the end either of the period of 
his army service in the term of his original enlistment, or 
of such I'e-engagement as is in this Act mentioned. 

(5.) Where a soldier of the regular forces in any branch of the 
service, who was enlisted to seiwe part of the term of his original 
enlistment in the reserve, and has not extended his army service 
for the whole of that time, is on seiwice beyond the seas, and at the 
time of his corps or the part thereof in which he is serving being 
ordered to another station or to return home, has more than two 
yeai’s of his army service in the teim of his original enlistment 
unexpired, he may be transfeiTed by order of the competent 
military authority to any corps of the same branch which or a 
part of which is on sei'vice beyond the seas. 
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81. If ii recruit M'itiitii tlii'ee luoutbs after the date of his attesfci- 
tioii pays for the use of His Majesty a sura not exceeding ten 
pounds, he shall be discharged with all conveuicnt speed, unless 
he claims such disch.arge during a period when soldiers in army 
service who otherwise would be transferred to the reserve are 
required by a proclamation of His Majest}' in pursuance of this 
Act to continue in army service, in which case he may he retained 
in His Majesty’s service during that period, and at the termination 
thereof shall, if he so require it, on the ‘p,ayment then of the 
said sum, be discharged. 

Appointmeni to Corps and Transfers. 

82. (1.) Eecruits may, in pursuance of any geueial or special 
regulations fi'ora time to time made by a Secretary of State, be 
enlisted for seiv’ice in particular corps of the regular forces, but 
save as is provided by such regulations, if any, recruits shall be 
enlisted for general service. 

(2.) Tlie competent military authority shall as soon ns practicable 
appoint a recruit, if enlisted for service in a particular corp^ to 
that corps, and if enlisted for general service, to some corps of the 
regular forces. 

Note. 

Sab-sectiuu (2). Appoint. TLo words “ appoint” and “ transfer” are used 
iu this Act in tbo following senses. A soldier on attestation is appointed 
to tlio corps out of wliicli lie cannot be moved without bis cousont, except 
ns uicntloned in tbo Act, This nppoiutmont differs from the appointment of 
n soldier to a particular ofilcc. inasmuch ns it does not, like the latter appoint- 
ment, require the consent of tbo soldier. 

Any disposition of a soldier within his corps which can be legally effected 
iudepcndcntly of his consent is termed posting. 

(n.) In the case of infantry, a soldier may he posted to a battalion of his 
territorial or other regiment, or to the permanent staff of any volun- 
teers belonging to that regiment. 

(t.) In the case of artillery, the soldier maybe posted to any battery or 
coiiqMuy. 

(c.) In Ibc case of engineers, he may bo posted to any troop or company. 

(d.) In the case of otlicr corps to any company or station according to tbeir 
respective Gulj-divisioors 

Trnll^ft•r" is a disposition of the soldier which moves him out of the 
corps to which lie vas originally appointed, or to which, for the time being 
he belongs, citiier witli his couscui or under special conditions provided, by 
the Act. * 

Thus if :i soldier is moved — ’ 

(a.) Ill tlio case of infantry, out of his territorial regiment to any other 
regiment or to .iny other corps; or 

(A.) In the ca-sc of artillery or engineers, out of the artillerj' or engineers 
to nnotlu r corps ; or 

(c.) In the cate of any otlier corps, out of his corps into any hotly oiitsidu 
his corps, 

ho trill be trari'-fcrrcd. 
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“ Attach ” menus romovitig tempm-arilj' a soldipr eitliei* with or without 
lijs couBoutfrom a corps and placing liim with nnothor corps, without affecting 
in any way his status in the first-meutioned corps. 

I Competent mUitanj antkority. Sco note on s. 80 . The "competent military 
'authority ” lias tlie same meaning in this section. 


Part II. 
sSt 83- 83# 


83, A soldier of the regular forces, whether enlisted for general Etfeot of 
__ service or hot, when once appointed to a corps, shall serve in that me^t ton 
corps for the period of his army sertdee, whether during the term 
of'his original enlistment or during the period of such re-engage- 1'"’ , 

° , o I o o transfers. 

ment as is m this Act mentioned, unless transfen-ed under the 
following provisions : 

(1.) A soldier of the regular forces enlisted for general service 
may, within three mouths after the date of his attestation, he 
transfen’ed to any corps of the regular forces of the same arm 
or bi*anch of the service by order of the competent military 
authority. 

(2.) A soldier of the regular forces may at any time with his own 
consent be transferred by order of the competent military authority 
to any corps of the regular forces. 

(3.) Wlieve a soldier of the regular forces is in pursuance of any 
of the foregoing provisions trausfeiTcd to a corps in an arm or 
hranch different from that in which he was previously serving, the 
competent militarj' authority may by order vary the conditions of 
his service so as to correspond with the general conditions of 
service in the arm or branch to which he is transferred, 


(4.) A soldier of the regular forces in any branch of the service 
may be titiiiaferred by order of the competent military authority 
to any corps of the same branch which is serving in the United 
Kingdom in either of the following cases— 

(o.) when he has been invalided from service beyond the seas ; or 
{b.) w'hen, in the case of his corps or the part thereof in which he 
is serving being ordered on service beyond the seas, he 
is either unfit for such service by reason of his health, or 
is within two years from the end either of the period of 
his array service in the teiin of his original enlistment, or 
of such re-engagement as is in this Act mentioned. 

(5.) Where a soldier of the regulai- forces in any branch of the 
service, who was enlisted to serve part of the term of his original 
enlistment in the reserve, and h{is not extended his army service 
for the whole of that time, is on seiwice beyond the seas, and at the 
' time of his corps or the part thereof in which he is serving being 
ordered to another station or to return home, has more than two 


years of his array service in the term of his original enlistment 
unexpired, he may be transfeiTed by order of the competent 
military authority to any corps of the same branch which or a 
part of which is on service beyond the seas. 
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art II. (6.) Where a soldier of the regular forces has been transferred 
8~88. to serve, either as a warrant ofScer not holding an honorai^' 
commission, or on the staff, or in any corps not being a corps of 
infantry, cavalry, artillery, or engineers, he may by order of the 
competent military authoriiy, either during the term of his 
original enlistment or during the period of his re*engagement, be 
removed from such service and transferred to any corps of the- 
regular forces serving in the United Kingdom, or to any coips of 
the regular forces seizing on the station beyond the seas on 'which 
he is serving at the time of his removal, or to the corps of the 
regular forces in which he was serving prior to such first-mentioned 
transfer, either in the rank be holds at the time of his removal or 
au}' lower rank. 

(7.) Where a soldier of the regular forces — 

(a.) Has been guilty of the offence of desertion from His 
Majesty’s service or of fraudulent enlistment, and has 
either been convicted of the same by a court-martial, or, 
having confessed the offence, is liable to be tried, but his 
trial has been dispensed 'with by order of the competent 
milimry authority ; or 

(5.) Has been sentenced by a court-martial for any offence to 
a punishment not less than detention for a term of I 
three months ; I 

such soldier shall be liable, in commutation 'wholly or partly of 
other punishment, to general service, and may from time to time 
be transferred to such corps of the regular forces as the competent 
militai'y authority may from time to time order. 

(8.) A soldier of the regular forces delivered into military custody 
or committed by a court of summary jurisdiction in any part of 
His Majesty’s dominions as a deserter shall be liable to be trans- 
ferred by order of the competent military authority to any corps of 
the regular forces near to the place where he is delivered or com- 
mitted, or to any other corps to 'which the competent military 
authority think it desirable to transfer him, and to serve in the 
corps to which he is transferred ■without prejudice to his subsequent 
trial and punishment. 

Note, 

Appointed— transftired, see note on s. 82. 

Paragrapli (1). The transfei' during these three mouths does not require 
the consent of the soldier. Dui'ing those three months he is entitled to his 
discharge under s. 81 on proper demand and payment. ' *' 

Paragraph (3), Vary the condUioju of his stroice. This is to provide fdr^ 
such a case as the transfer of a man from the infantry to the ca'vahy. The 
time of service 'with the colours in some branches of the cavalry is usually f 
longer than in the infantry, and it may consequently be necessary to lengthen 
the army service of the man transferred. 

Paragraphs (4) and (o). Or the pari thereof in tehicJi he is serving. These 
words are inserted in consequence of “corps” including an infantry tesn- 
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todSl a' 6 ^ment, part of which may be serving in and the other part out of P 8 ,rt II. 
tlj^ United Kingdom. It will therefore apply to the case where the battalion ^ 33 I 94 
in which the -man is serving is ordered abroad. 

Paragraph (G). The references to particular corps, such as the Amiourer 
Serjeants, the Medical Staff Corps, Ac., liave been repealed. All such corps 
are included in the general words “or in any corps not being a corps of 
infantry, cavalry, artillery, or engineers." And see s. 190 (15) (A) (iii). 

— Transfmred to serve. This is held to apply to a warrant officer who has 
been promoted to that rank in the usual course in his own corps. 

Paragmph(7) . ft liable to be tried. Those words will relievo from the operation 
of this paragraph a soldier who, though having confessed an offence, is exempted 
by s. IGl from trial and punishment. The liability to general service ie a 
commutation of punishment which may be allowed by tho competent military 
authority, and is not a punishment which a court-martial can award. Con- 
sequently it is not within the powers of mitigation and commutation given to 
confirming and other ofiicers by s. 57. But in the case of an offence other 
than desertion or fraudulent enlistment, the liability arises only when tho 
sentence awarded by the conrt-martial is not less than throe months’ detention ; 
fonnerly the sentence was rcquwed to be not less than six months* imprison- 
ment, but a term of three months was substituted for six months by the 
Army (Annual) Act, 1904, and detention was substituted for imprisonment by 
'the Army (Annual) Act 1907. An order passed under this paragraph will be 
entered in the soldier's record of service, K.B., para. 597. 

Competent milUanj authority is defined in s. 101. Buie 128 (iv) adds 
to the definition, for the purpose of a transfer by consent under paragraph 
( 2 ) of this section, any authority superior in command to the commanding 
officer of tho soldier; and see Buie 128 (vi) and K.B. para. 597 ns to tlie 
competent military authority for tho purpose of paragraph (7). 

See generally as to transfers, K.B., paras. 328-8G9. 


Re-engagawnt and Prolongation of Service. 


84. (1.) Subject to any general or special regulations from time ue-eagage- 
to time made by a Secretary of State, a soldier of the regular forces, 
if in army service, and after the expiration of nine years from the 
date of his original term of enlistment may, on the recommendation 
of his commanding officer, and with the approval of the competent 
military authority, be re-engaged for such further period of army 
service as will make up a total continuous period of twenty-one 
years of army service, reckoned from the date of his attestation, 
and inclusive of any period previously served in the reserve. 

(2.) A soldier of the regular forces during his period of re-engage- 
ment shall be liable to forfeit his previous service during such 


period of re-engagement in like mamier as he is liable under this 

-^"?^Sub.se?fcioV(2)!” ITie effect of tl.isVu'b:gection is thnt a soldier 
• J on rre-eugagement,who is convicted by court-mart ml of 

TeBritfonor frnudufent enlistment, or who, being 

V ^ trial for either of those offences dispensed with bj the 
had authority, forfeits all prior service rendered 

I™” ““ 
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art II. ( 0 .) Where a soldier of the regular forces has heeu tiausferred 
s^is. serve, either as a ivarrant officer not holding aji honoraujt' 
commission, or on the staff, or in any corps not being a corps of 
infantry, cavalry, artillery, or engineers, he may by order of the 
competent military authority, either during the term of his 
original enlistment or during the period of his re-engagement, be 
removed from such service and transferred to any corps of the- 
regular forces serving in the United Kingdom, or to any corps of 
the regular forces sei*ving on the station beyond the seas on 'which 
he is servbg at the time of his removal, or to the corps of the 
regular forces in -Wi'hich he was serving prior to such first-mentioned 
transfer, either in the rank he holds at the time of his removal or 
any lower rank. 

(7.) Where a soldier of the regular forces — 

(a.) Has been guilty of the offence of desertion from His 
Majesty’s service or of fraudulent enlistment, and has 
either been convicted of the same by a court-martial, or, 
having confessed the offence, is liable to be tried, but his 
trial has been dispensed with by order of the competent 
miliiaiy authority ; or 

(b.) Has been sentenced by a court-martial for an}' offence to 
a punishment not less than detention for a term of I 
three months ; • 

such soldier shall be liable, in commutation wholly or partly of 
other punishment, to general service, and may from time to time 
be 'transferred to such corps of the regular forces as the competent 
militaiy authority may from -time to time order. 

(8.) A soldier of the regular forces delivered into military custody 
or committed by a court of summary jurisdiction in any part of 
His Majesty’s dominions as a deserter shall be liable to be trans- 
ferred by Older of the competent military authority to any corps of 
the regular forces near to the place where he is delivered or com- 
mitted, or to any other corps to which the competent militai}' 
authority think it desirable to transfer him, and to serve in the 
corps to which he is transferred ■without prejudice to his subsequent 
trial and punishment. 

Note. 

Appointed— transferred, see note on s. 82. 

Paragraph (1). The transfer daring these three months does not reqnii’e 
the consent of the soldier. Baling those three months he is entitled to his 
disch ^ — 



EnhsUeiU {lla-ein/atjeinenty Prolongation of Service). 351 

taairl j-ogimout, part of wliicli nmy bo serving in and the other part out of Part H. 
% United Kingdom. It will thoroforo apply to the case whoro tho battalion 
in which the inan is serving is ordered abroad. 

Paragraph (C). The references to particular corps, such ns tho Armourer 
Serjeants, the Medical Staff Corps, Ac., have been repealed. All such corps 
are included in the general words “ or in any corps not being a corps of 
infantry, cavalry, artillery, or engineers,” And see s. 190 (16) (A) (iii). 

-^Trunsfared to serve. This is held to apply to n warrant officer who has 
boon ])romotcd to that rank in the usual course in his own corps. 

PnragRtph(7). fs liable to be tried. Those words will relievo from tho operation 
of this paragraph a soldier who, thoiigh ha\nng confessed an offence, is c.\empted 
by s. 1(11 from trial and punishment. The liability to genor.al service is n 
coiumntntion of punishment which may bo allowed by tho compolont military 
authority, and is not a piinislnnont which a court-martial can award. Oon- 
sequeutly it is not Avithiii tho powers of mitigation and commutation given to 
confirming and other officers by s. 57. But iu ffio case of an offence other 
than desertion or fraudulent enlistment, the li, ability arises only when tho 
sentence awarded by tho court-martial is not less than throe months’ detention ; 
formerly tho sentence was required to bo not lo.<is than six months' imprison- 
ment, but a term of throe months was substituted for six months by tho 
Army (Annual) Act, 1901, and detention was substituted for imprisonment by 
tho Army (Annual) Act 1907. An order passed under this paragi-aph will bo 
entered in tho soldier's record of service, K.I!., (lara. 697. 

Competent militarii uutliorH!/ is defined in s, 101. Rule 128 (iv) adds 
to tho definition, for tho purpose of a transfer by consent under paragraph 
(2) of this section, any authority superior in conimand to tho commanding 
officer of the soldier j ujid see Rule 128 (vi) and K.R. para. 597 ns to the 
competent military authority for tho purpose of paragraph (7). 

See generally ns to transfers, K.R., paras. 823-3G9. 

itc-engagment and Prolongation of Service. 

84. (1.) Subject to any general or special regulations from time Keeugage- 
to time made by a Secretary of State, a soldier of the regular forces, 
if in army seiTice, and after the expiration of nine years from the 
date of his original term of enlistment may, on the recommendation 
of his commanding officer, and with the approval of the competent 
military authority, be ro-engaged for such further period of army 
service as will make up a total coutimiuus period of twenty-one 
yeara of army service, reckoned from the date of his attestation, 
and inclusive of any period previously seiwed in the reserve. 

(2.) A soldier of the regular forces during his period of re-engage- 
ment shall be liable to forfeit his previous service during such 
period of re-engagement in like manner as he is liable under this 
Part of this Act during the term of his original enlistment. 

' A soldier of the regular forces who so re-engages shall make 
before his commanding officer a declaration in accordance with the . 
said regulations. 

Note. 

I Sub-bCction (1). Competent viUitavy aathoniy, Soo note on s. 80. Tlio 
•‘competent military nutliority” lias tlio same meaning iu this section. 
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Part II. 85. A. soldier of the regular forces who has completed^’oc will' 
88 86-87. 7^^ complete, a total period of tweniy oue years' 

Con- inclusive of any period served in the reserve, may give notice to his 
8ervS®*St» commanding officer of his desire to continue in His ^itjesty’s 
twenty-one service in the regular forces; and if the competent mijitary 
ser rice. authority approve, he may be continued as a soldier of the re^lar 
forces in the same manner in all respects as if his term of semea- 
were still nnexpired, except that he may claim his discharge at the 
expiration of any period of three montlis after he has given notice 
to his commanding officer of his wish to be discharged. 


ItOTS. 

fncluaive of any period served in fke reserve. This meets tbe case where 
a man has been transferred to tbe reserve, and after staying a time in the 
reserve has either been called ont and re-engaged, or has volunteered to serve 
again ndth the colours and has re-engaged. 

Competent military authority. See note on s. 80. The “ competent military 
aiithority” has the same meaning in this section. 

See K.R., paras. 270-272, as to conditions,' d:c., of continuance in the 
service under this section. 

Soldiers who gave notice to continue their service were formerly assumed 
to remain under the Act to which they were subject at the time they gave 
the notice, but every soldier who gives such notice after the commencement 
of this Act will he considered to have consented to the application to him of 
the whole of the provisions of Part II of this Act. 


lie-engage- 
ment ana 
continuance 
of sendee of 
non-com- 
missioDed 
officers. 


86. The regulations from time to time made in pumuance of tliis 
Part of this Act may, if it seems expedient, provide that a non- 
commissioned officer of the regular forces who extends his army 
service for the residue unexpired of his original term of enlistment 
shall have the right at his option to re-engage under section eighty- 
four, and to continue his service under section eighty-five of this Act, 
or to do either of such things, subject nevertheless to the veto 
of the Secretar}’’ of State or other authority mentioned in the 
regulations, and to sneh other conditions as are specified in the 
regulations. 

UOIE. 

The object of this section is to enable regulations to be made by which a 
non-commissioned officer, who agrees to extend his army service for the 
whole of his twelve years, may have the right to treat the army as his 
profession for life, and if he nishes himselJ efficient and conducts himself 
properly, to continue in the army until he has earned a pension. Tor the 
regulations under this section, see A.B., paras. 261-272. 


Prolonga- 
tion of 
sendee in 
certain 
cases. 


87. (1.) Where the time at which a soldier of the regular forces 
would otherwise be entitled to be discharged occurs while a state of 
war exists between His Majesty and any foreign-Powei^'or-wEiTe 
such soldier is on service beyond the seas, or while soldiers in the 
reserve are required by a proclamation in pursuance of the enact- 
ments relating to the calling out of the reserve on peimanent 
service to continue 'in or re-enter upon army service, the soldier 
may be detained, and his service may he prolonged for such further 
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period, not exceeding twelve months, as the competent military u. 
ait'thority may older ; but at the expiration of that period, or any — 
earlier pe/iod at which the competent military authority considem 
his sei”?ices can be dispensed with, the soldier shall, as provided 
by^is Act, be dischai’ged with all convenient speed. 

(2.) Where the time at which a soldier of the regular forces 
would otherwise be entitled to be transferred to the reserve occurs 
while a state of war exists between His Majesty and any foreign 
Power, the soldier may be detained in army sendee for such 
further period, not exceeding twelve months, as the competent 
railitjiry authority may order, but at the expiration of that period, 
or any earlier period at which tlie competent military authority 
considei' his services can be dispensed with, Ute soldier shall, with 
all convenient speed, be sent to the United Kingdom for the 
purpose of being transferred to the reserve. 

(3.) If a soldier required under this section to be discharged or 
sent to the United Kingdom desires, while a state of war exists 
between His Majesty and any foreign Power, to continue in His 
Majesty’s service, and the competent military authority approve, 
he may agree to continue as a soldier of the regular forces in the 
same manner in all respects as if his term of service were still 
unexpired, except that he may claim his disclm'ge at the end of 
such state of war, or, if it is so provided by such agreement, at 
the expiration of any period of three months after he has given 
notice to his commanding officer of his wish to be discharged. 

(4.) A soldier who so agrees to continue shall make before his 
commanding officer a declaration in accordance with and general 
or special regulations from time to time made by a Secretary of 
State, 


Note. 

Cmiipetmt vulitai'y avllen'lly: see s. 101, and Kule 128. 

Tkt reserve: see definition in s. 101 (2). 

Sub-section (1). Jlequired hy proclamation, ^c. The occasion must be 
one of imminent national danger or great emergency. (See s. 88, and 
Eeserve Forces Act, 1882, s. 12 (4).) 

^ub-section (3). This enables a man who is entitled to be discharged 
or transferred to the reserve to volunteer for service during the war without 
re-engaging, or extending his service. 


88. (1.) It shall be lawful for His Majesty in Council in case of In imml- 
immiuent national danger or of great emergency, by proclamation, national 
the occasion being first communicated to Parliament if Parliament 
•be then sitting, or if Parliament be not then sitting, declared by 
the proclamation, to order that the soldiers who would otherwise soldiers in 
be entitled in pursuance of the terms of their enlistment to be 0^411 
transferred to the reserve shall continue in army service. 

(2.) It shall be lawful for His Majesty by any such proclamation service, 
to order a Secretary of State from time to time to ve, and when 
given to revoke or vary, such directions as may seem necessary or 
(ir.L.} a 
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Part II. proper for causing all or any of tlie soldiers meiitiojied in the 
ss. 8^90. pToclamation to continue in army service. 

(3.) Every soldier for the time being required by, or in*pursuance 
of, such directions to continue in army service shall conliinue to 
serve in army service for the same period for which he might be 
required to serve, if he had been transferred to the reserve, and 
called out for permanent service by a proclamation of His Majesty"- 
under the enactments relating to the reserve. 

(4.) Any man who has entered the reserve in pursuance of the 
terms of his enlistment may bo called out for permanent service by 
a proclamation of His Majesty under the enactments relating to 
the calling out of the reserve on permanent service. 

Note. 

This section applies to all soldiers who have at any time been enlisted to 
serve part of their time in the reserve. The effect of ihe Seserve Forces 
Act, 1882, 8. 14, appears to be that all men in the reserve may be required 
to serve for a further period of twelve months under the drcnmstancos 
under which a soldier may ho detained in service under s. 87. 

The proclamation calling out the resorro may bo made under the Beserve 
Forces Act, 1862, in case of imminent national danger or of great emergency. 

A man in Section A of the army reserve may be called out for permanent 
service under the Beserve Forces and Militia Act, 1898, without any pro- 
clamation or pro^dous communication to Parliament. See Gh. XI, para. 24, 

Disdiarge card Tmnefer to Reserve Force. 

69, In the foUowing cases ; that is to say, 

(1.) Where a soldier of the regular forces has been invalided 
from service beyond the seas ; or 
(2.) Where a corps to which a soldier of the regular forces 
belongs, or the part thereof in which 'he is serviug, is 
ordered on service beyond the seas and the soldier is 
either unfit for sueb service by reason of his health, or is 
within two years of the end of the period of his army 
service in the term of his original enlistment, 
the competent militaiy authority may by order transfer him to the 
reserve in like manner as if the period of his actual service were 
specified in his attestation paper as the portion of the term of his 
original enlistment which was to be spent in army service. 

Note, 

Competent mllllarif avihovUyf cco definiUou, e> 101 and Bide 128. 

00. (1.) Save os otherwise provided by this Act or the Acts 
relating to the reserve forcesi every soldier of the regular forces- 
upon the completion of the term of his original enlistment, or of 
the period of his recengagement, shall be discharged with aU con- 
venient speed, but until so discharged shall be subject to this Act 
as a soldier of the regular forces. 

(2.) Where a soldier of the regular forces enlisted in the United 
Kingdom is, when entitled to be discharged) serving beyond the 


Transfer of 
soldier to 
reserve 
when corps 
ordered 
abroad. 


Blsdiargo 

or transfer 
to reservci 
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seas, lie shall, if he so requires, be sent to the United Kingdom, Part IJ, 
and in such case shall, with all convenient speed, be sent there free ^91 

of expense, and on his arrival be discharged. If such soldier is 
permitted, at his request, to stay at the place where he is serving, 
he shall not afterwards have any claim to be sent at the public 
expense to the United Kingdom or elsewhere. 

(3.) Every soldier of the regular forces upon the completion of 
the period of his army service, if .shorter than the terra of his 
original enlistment, shall be transferred to the reserve, but until 
so transferred shall be subject to this Act as a soldier of the 
regular forces. 

(4.) "Where a soldier of the regular forces, when entitled to be 
transfemd to the reseiwe, is serving beyond the seas, he shall be 
sent to the United Kingdom free of expense with all convenient 
speed, and on his arrival shall be transfemd to the reserve. 

(6.) A soldier of the regular forces who is discharged on the 
completion of the tern of his original enlistment or his re-engage- 
ment, as mentioned in the second sub'Section of this section, or is 
transfemd to the reserve, shall be entitled to be conveyed free of 
cost from the place in the United Kingdom where he is dischai-ged 
or transferred to the place in which he appears from his attestation 
paper to have been attested, or to anyplace at which he may at the 
time of his discharge or transfer decide to take up his residence, 
and to which he cjvu be conveyed without greater cost : Provided 
that in the case of transfer to the I’eserve he shall not be entitled to 
be so conveyed to any place out of the United Kingdom. 

Note. 

Sub-section (1). Save as otherwise provide^' Bootion 87 provides for tho 
foiDporary detention of a man entitled to discharge. Section 168 gives power 
to detain for trial a man obargod witli an offence vindov this Act, though 
entitled to Ills discharge or transfer to tho reserve. 

As to time of discharge, see s. 92, and as to poslponoraont of transfer to the 
rospiTO, see s. 87, 

Sub-section (4). As to power to allow a reservist to rcsldo out of tho United 
I Kingdom, see tho Bosorvo forces Acts, 1890 and lOOG, p. 632 below i and see 
I Army Boservo Bogulations, paras. 73*76. 

91. (1.) A Secretary of State, or any officer deputed by him for gjjvwy of 
the purpose, may, if he think proper, on account of a soldier’s uoidier on 
lunacy, cause any soldier of the regular forces on his discharge, 
and his wife and child, or any of them, to be sent to the parish or 
union to which under the statutes for the time being in force he worhhouse, 
-.appears, from the statements made in his attestation paper and gerous 
other available information, to be cliargcable ; and such soldier, 
wife, or child, if delivered after reasonable notice, in England or 
• Ireland at the workhouse in which persons settled in such psti’ish 
. or union are received, and in Scotland to the inspector of poor of 
such parish, shall be received by the master or other proper officer 

of such workhouse or such inspector of poor, as the case may be : 

(m.l.) 2 2 
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•Pait II. (2.) Provided tliiit a Secretaiy of State, or any officer deputed 
— lay for tlie purpose, "where it appears to him that any such 
ss. 91-92. jg ^ dangerous lunatic, and is in such a state of health as 

not to he liable to suffer bodily or mental injury by his removal, 
may, by order signified imder his hand, send such lunatic direct 
to an asylum, registered hospital, licensed house or other place in 
■which pauper lunatics can legally be confined and for the purpose 
of the said order the above-mentioned parish or union shall be 
deemed to be the pariah or union from which such lunatic is sent. 

(3.) In England the lunatic shall be sent to the asylum, hospital, 
house, or place to which a person in the workhouse aforesaid, on 
becoming a daugerous lunatic, can h}’ law be removed; and an 
Older of the Secretaiy of State or officer under this section shall hf 
KJ & 54 of the same effect as a summary reception order within the meaning 
"v ict. c. 5. Lunacy Act, 1890, and the like proceedings shall he taker 

thereon as on an order under that Act. 

(4.) The Secretary of State or officer, before making the sail 
Older in respect of a lunatic who is liable to he deli veiled to tin 
inspector of poor of a paiish in Scotland, may require the iuspectoi 
of poor of that parish to specify the asylum to which such lunatic il 
in the parish would be sent, and it shall he the duty of such inspectoi 
forthwith to specify such asylum, and thereupon the Secrelar} 
of State or officer may make the said order for sending the luuatii 
to that asylum ; and such older shall be of the same effect as ai 
25 A 28 order by .the sheriff within the meaning of section fifteen of thi 
Titt. c. 54. (Scotland) Act, 1862, and the like proceedings shall be takei 

thereon as on an order under that section. 

(5.) In the case of any such lunatic who is liable to be deliverec 
at a workhouse in Ireland at which persons settled in the sail 
union are received, a Secretaiy of State, or any officer deputed h; 
him for the purpose, may, by order under his hand, send sue! 
lunatic to the asylum of the district in which such union is situate 
and. such order shall he of the same efl’ect as a warrant under th 
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of tlie office of British resident or political agent 
therein, or any other person authorised in that behalf 
by the Governor-General of India ; and 
In a colony, any person duly authorised in that behalf 
by the governor of the colony ; and 
Beyond the limits of the United Eingdoni, India, and a 
colony, any British consul-general, consul, or vice- 
consul, or person duly exercising the authority of a 
British consuL 

Kote. 

It must be recoSected that a justice of tlie peace can, in most cases, only 
act irben witbin the county or borough for \rbich he is justice. 

The persons named In this sectioif Trill hare authority to attest, but not to 
enlist or re-engage soldiera, so that consnls, Trho urcre formerly authorised by 
tbe Mutiny Act to enlist soldiers, no longer have that poTrer, unless expressly 
authorised by order of the Secretary of State under the last section. 

The officers authorised to attest recruits are specified in the Recruiting 
Bcgnlations, paras. 118, 119. 

In ^land a man is not to he taimn for attestation before a magistrate 
appointed under the Tottus Improvement Act, and in Scotland not before a 
magistrate irho is not a justice of ibe peaoo. 

For definitions of India and cobny, see s. 190 (21) (23). 
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^ecud provisimis as to Persons to he JSnltsted. 

Enlistment 96, (1.) Any person -who is for the time being .on alien may, if 
negro^'ic. Majesty think fit to signify his consent through a Secretary of 
State, he enh’sted in His Majesty’s regular forces, so, however, that 
the number of aliens serving together at any one time in any 
corps of the regular forces shall not exceed the proportion of one 
alien to every fifty British subjects, and that an alien so enlisted 
shall not he capable of holding any higher rank in His Majesty’s 
regular forces than that of a waiTant officer or non-commissioned 
officer : 

, (2.) Provided that, notwithstanding the above provisions of 

this section, any inhabitant of any British protectorate andj 
any negi'O or person of colonr, although an alien, may voluntarily 
enlist in pursuance of this Part of this Act, and when so enlisted, 
shall, while serving in His Majesty’s regular forces, he deemed to 
be entitled to all tbe privileges of a natural-bom British subject. 

Note. 

See Gfa. X, paras. 27, 28. 

The proviso to this section enables inbabitants of British protectorates, i 
and negroes and persons of colour, although aliens, to bo enlisted Tritbout any 
restriction in point of number, as if they Tvere natural-bom British subjects. 

This section Tvill apply to all persons enlisted nnder the enactments trliich 
are replaced by this section. 

rnumn'to Jiisster of an apprentice in the United Kingdom who has 

apprentice;, been attested as a soldier of the regular force.s may claim him 
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while umicr the age of twenty-one years as follows, ami not other- Part If. 

ss.96-9?i 

(1.) Tlie master, within one month idEter the apprentice left his 
seiTice, must taVe before a justice of the peace the oath 
in that behalf speciHcd in the Firat Schedule to this 
Act, and obtain from the justice a certificate of having 
taken such oath, which certificate the justice shall give 
in the form in the said schedule, or to the like cfiect : 

(2.) A court of summary jurisdiction within whose jurisdiction 
the apprentice may be, if satisfied on complaint by the 
master that he is entitled to Lave the apprentice delivered 
up to him, may order the officer under whose command 
the apprentice is to deliver him to the master, but if 
satisfied that the apprentice stated on his attestation 
that he was not an apprentice maj', and if required by 
or on behalf of the said commanding officer shall, try 
the apprentice for the oQcncc of making such false 
slatomoiit, and if need be may adjourn the case for the 
imrpose ; 

(3.) Except in pursuance of an order of a court of summary 
jurisdiction, an apprentice shall not be taken from His 
ILajesty’s service : 

(4.) An apprentice shall not be claimed in pursuance of this 
section unless he was bound for at least four years by a 
regular indenture, and was under the age of sixteen years 
when so bound j 

(5.) A mastci’ who gives up the indenture of his apprentice 
within one month after the attestation of such apprentice 
shall be entitled to receive to his own use so much of the 
bounty (if any) payable to such apprentice on enlislm 
jis luis not been paid to the apprentice before notice was 
given of his being an apprentice. 

Note. 

Court of summary jurisdiction. See ss. 1GG-1G9 aud 190 (31)-(3C) 

97. The provisions of this part of this Act with respect to 
apprentices shall ajjply to a person who at the time of his attesta- 
tion is an indentured labourer in a colony, with these qualifications, 
that such indentured labourer, if imported at the expense of the 
employer or of the colony in consideration of the indenture under 
which he is serving, may be claimed although above the age of 
twenty-one years, and though bound for a less period or at an 
older age than is above specified. 

Note. 

Jj’or definition of colony, soo s. IflO (2.9). 
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Part II. 

BS. 

*08-100. 
f eual^ on 
unlawful 
recruiting. 


Recruits 
punishaUe 
for false 
answers. 


Offences as io Enlistment, 

88. If a person nrithout due authority— 

(1.) Publishes or causes to be published notices or advertisements 
for the purpose of procuring recruits for His Majesty’s 
regular forces^ or in relation to recruits for such forces ; or 

(2 ) Opens or keeps any house, place of rendezvous, or office as 
connected with the recruiting of such forces ; or 

(3.) Keceives any person under any such advertisement as afore- 
said; or 

(4.) Directly or indirectly interferes with the recruiting service' of 
such forces ; 

he shall be liable on summaiy conviction to a fine not exceeding 
twenty pounds. 

XOTB. 

On surmary conviction, i,e., before magistrates, see ss. 166-1G9. 

99. (1.) If a person knowingly makes a false answer to any 
question contained in the attestation paper, which has been put 
to him by or by direction of the jostice before whom he appears 
for the purpose of being attested, he shall be liable on summary 
conviction to be imprisoned with or without hard labour for any 
period not exceeding three months. 

(2.) If a person guilty of an offence under this section has been 
attested as a soldier of the regular forces, he shall be liable, at 
the discretion of the competent military authority', to be proceeded 
against before a court of summary jurisdiction, or to be tried by 
court-martial for the offence. 

Kote. 

Snb-section (1). On summary conviction, t.e., before magisf rates, seo 
S3. 1GC-1G9. 

Sub-section (2). The offender may be tried and punished in any place 
where he may for the time being happen to bo (s. 159, as to courts-martial, 
and 6. IGG as to civil courts of summary jurisdiction), ns well as in the place 
where the offence was committed, that is to say, whore he made the false 
answer. 

A court of summary jurisdiction cannot entertain a charge of false answer 
on attestation, when the answer was made more than six months before the 
time when proceedings are commenced. 

Court oj summary jurisdiction. See definition in s. 190 (35). 

Competent military authority. See definition in s. 101. Itule 128 (v) adds 
to the definition for the purposes of this section any officer having power 
to convene a district court-martial for the trial of the soldier. 

This section extends to every soldier, whenever enlisted. 

Under s. 2 of the Seamen's and Soldiers' False Characters Act, 19^ 
GEdw. 7, c. 5} a person who uses, or gives for use, on enlistment a false 
statement as to character or provious employment is liable on snmma^ con- 
viction to a fins not exceeding twenty pounds. 


Miscellaneous as to Enlistment. 

^tealaSon (^0 a person after his attestation on his enlistment, 

mrat or***' making of his declaration on re-engagement, has received pay 

re-engage- as a soldier of the regular forces during three months, he shall be 
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deemed to have been dnly attested and enlisted or duly re-engaged, Part IL 
as the case may be, and shall not be entitled to claim his discharge 
on the ground of any enw or illegality in liis enlistment, loo.i'oi. 
attestation, or re-engageraent, or on any other gi'ound whatso- 
ever, save as authorised by this Act ; and, if within the said three 
months such pei-son claims his discharge, any such error or illegality 
• or other ground shall not until such person is discharged in pum- 
ance of his claim afToct his position as a soldier in His Majesty’s 
service, or invalidate any proceedings, act, or thing taken or done 
prior to such discharge. 

(2.) Where a person is in pay as a soldier in any corps of Bis 
Majestj’’s regular forces, such person shall be deemed for all the 
puqjoses of this Act to be a soldier of the regular forces, with this 
qualification, that he may at any time claim his discharge, but until 
he so cLiims and is discharged in pursuance of that claim he shall 
be subject to this Act as a soldier of the regular forces legally 
enlisted and duly attested under this Act. 

(3.) Where a person claims his discharge on the ground that he 
has not been attested or re-engaged or not duly attested or re- 
engaged, his commanding officer sliall forthwith forward such claim 
to the competent militaiy authority, who shall as soon as practicable 
submit it to a Secretaiy of Stale, and if the claim appears well 
grounded the claimantshall be discharged with all convenient speed, 

Note. 

Sub-scction (2). This nicols the case of a man who hfts been rcceiring 
pay without over having been legally altcstcd or engaged. Such a case 
should but seldom arise under the present law and practice of cnlistmont, 
but if it should (as an alien has by making a false answer been enlisted 
without duo autliority), liio above enactment will cifcGtiially prevent a man 
who lias actually served from suddenly repudiating bis liability to the rules 
of tlio Bcn'ieo, and thus evading pnnislnncnt when charged with or sentcncpd 
for an offcnco. 

Cmptlfnl miUlary aulkority, Sco definition in section 10 J , and Hide 128. 

This section oxteuds to every soldier, whonovor enlisted. 

101. (1.) Ajiy act or thing autliorised or required by this Part of Definition 
this Act to be done by, to, or before the competent miUtary authority S’iearff/of 
may be done by, to, or before the Commander-in-Cliief or the 
Adjutant-General, or any officer prescribed in that behalf. M^wserve 

(2.) For the purposes of this Part of this Act the expression 
“ reserve ” means the first class of the army resen-’e force. 

Note, 

PnsmM, Bee Buie 128, for the other oificors who have been prescribed 
ns the competent military autliority for the purposes of Fart II of the Army 
Ant. 

li’or the purposes of parliculav sections in this Part, and of transfer by 
consent, Bnle 128 also prescribes oilier oflicers. 

Army reiem Jorce, the nnny reserve under the Eoserve Forres Art, 
i iS82 (45 and 4G YicL, c. 48), s. 28 ; sco ch. xi, paras. 13 e( sey. 



362 


ABSir ACT, 


Partin, 

BS. 

102-108, 


Buspension 
of 3 Obas. 1, 
0 . 1 ; 

31 Ohas. 2, 
0 . 1 ; 
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billeting. 


Obligation 
of constable 
to provide 
billets for 
officers, 
soldiers, 
and. hones. 


Past HI. 

BILLETING AND IMPEESSMENT OP CAEEIAGES. 


Ttiis part relates only to the United Kingdom. 

Billeting of OJieers and Soldiers. 

102. During the continuance iu force of this Act, so much of 
any law as prohibits, restricts, or regulates the quartering or 
billeting of officers and soldiers on any inhabitant of this realm 
without his couseut is hereby suspended, so far as such quartering 
or billeting is authorised by this Act. 

Note. 

The Acts suspended by this section ore in the cose of Unglaud and Ireland 
those referred to in the marginal note to this section. 

108. (1.) Every constable for the time being iu charge at any 
place in the United Kingdom mentioned in the route issued to 
the commanding officer of any portion of His Majesty’s regular 
forces shall, on the demand of such commanding officer, or of an 
officer or soldier authorised by him, and on production of such 
route, billet on the occupiers of victualling houses and other premises 
specified in this Act as victualling horises in that place such number 
of officers, soldiers, and horses entitled under this Act to he 
billeted as are mentioned in the route and stated to require 
quarters. 

(2.} A route for the purposes of this part of this Act shall be 
issued under the authority of His 'Majesty, signified through a 
Secretary of State, and shall state tire forces to be moved in 
pursuance of the route, and that statement shall be signed by such 
officer as the Commander-iu'Chief may from time to time order in 
tliat behalf. 

(3.) A route purporting to be issued and signed as required 
by this section shall he evidence until the contrary is proved of its 
having been duly issued and signed in pursuance of this Act, and' 
if delivered to an officer or soldier by his commanding officer shall 
be a sufficient authority to such officer or soldier to demand 
billets, and when produced by an officer or soldier to a constable 
shall be conclusive evidence to such constable oE the authority of 
the officer or soldier producing the same to demand billets in 
accordance with such route. 

Note. ' 

Bee, generally, as to billeting and routes, Ch. IX, paras. 114-128. | 

Bub-section (1). Constahk, see a 120, and note, and s. 190 (38). 

Sub-soction (3). This sub-section provides that a route shall so to speak, 
prove itself, i.e., that it is not to bo questionod oxcept on evidence produced 
to show that it has not been duly issued or signed. 

The necessary modifications in the application of this section to tho militia, 
yeomanry, and volunteers are provided in s. 181 (3) (4). 
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Billeting. 

104, (I.) Tlie provisions of this part of this Act with respect to Pai't III. 
victualling houses shall extend to all inns, hotels, livery stables, or 
alehouses, also to the houses of sellers of wine by retail, whether 
British or foreign, to be drunk in their own houses or places there- provide^ 
unto belonging, and to all houses of persons selling brandy, spuits, 
strong watew, cider, or nietheglin by retail ; and the occupier of 
"a victualling house, inn, hotel, livery stable, alehouse, or any such 
house as aforesaid shall be subject to billets under this Act, and 
is in this Act included under the expression “ keeper of a victualling 
house,” and the inn, hotel, house, stables, and premises of such 
occupier are in this Act included under the expression “victualling 
house.” 

(2.) Provided that an officer or soldier shall not be billeted— 

(a.) In any jn-ivate house ; nor 

(b.) In any canteen held or occupied under the authority of a 
Secretary of State ; nor 

(c.) On persons who keep taverns only, being vintnei's of the 
City of London admitted to their freedom of the said 
company in right of patrimony or apprenticeship, notwith- 
standing the persons who keep such taverns have taken 
out licences for the sale of any intoxicating liquor ; nor 

(d.) In the house of any distiller kept for distilling brandy and 
strong waters, so as such distiller does not permit tippling 
in such house ; nor 

(c.) In the house of any shopkeeper whose principal dealing is 
more in other goods and merchandise than in brandy and 
strong waters, so as such shopkeeper does not permit tip- 
pling in such house ; nor 

(/.) In a house of a person licensed only to sell beer or cider not 
to be consumed on the premises j nor 

(g.) Ill the house of residence of any foreign consul duly 
accredited as such. 

, 105. (1.) All officers and soldiers of His Majesty’s regular forces ; Officers, 

, . « w Boldiers, 

and and liorses 

(2.) All homes belonging to His Majesty’s regular forces ; and b” wi'cted. 

(3.) All homes belonging to the officera of such forces for which 
forage is for the time being allowed by His Majesty’s 
regulations, 

hall be entitled to be billeted. 

V Note. 

The men, and horses of the militia, yeomaniy, and volunteers are, when 
these forces ahn subject to military law, entitled to bo billeted by virtue of 
s. 181 (3) (4). 

106. (1.) The keeper of a victualling house upon whom any Acenirmo- 
officer, soldier, or home is billeted shall receive such officer, soldier, pftyme^}!on 
or horse in his victualling house, and fm’iiish there the accom- billet, 
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Part III. modation following; that is to say, lodging and attendance for the 
— officer; and lodging, attendance, and food for the soldier; and 
106-107. forage for the horse, in accordance with the pro- 

visions of the Second Schedule to this Act. 

(2.) "Wliere the keeper of a victualling house on whom any 
officer, soldier, or horse is billeted desires, by reason of his want of 
accommodation or of his victualling house being full or otherwise,''" 
to be relieved from the liability to receive such officer, soldier, or 
horse in his ^ictnalling hous^ and provides for such officer, soldier, 
or horse in the immediate neighbourhood such good and sufficient 
accommodation as he is required by this Act to provide, and as is 
approved by the constable i^ing the billets, he shall be relieved 
from providing the same in his victualling house. 

(3.) There shall be paid to the keeper of a victualling house for 
the accommodation furnished by him in pursuance of this Act the 
prices for the time being authorised in this behalf by Parliament. < 

(4.) An officer or soldier demanding billets in pursuance of this 
Act shall, before he departs, and if he remains longer than four 
days, at least once in eveiy four days, pay the just demands of every 
keeper of a victualling house on whom he and any officers and 
soldiers under his command, and his or their horses (if any), have 
been billeted. 

(5.) If by reason of a sudden order to march, or otherwise, an 
officer or soldier fa not able to make such payment to any keeper of 
a victualling house as is above required, he shall before he departs 
make up with such keeper of a victualling house an account of the 
amount due to him, and sign the same, and forthwith transmit the 
account so signed to a Secretary of State, who shall forthwith cause 
the amount named in such account as due to be paid. 

IfOTB. 

Snb-scction (1). The details respecting the food and forage to befarnislied 
aro contained in the second schedule : the prices to be paid are contained in 
the annual Act continuing this Act in force. 

Snb-section (2). This sub-sectioa shows clearly the obligation of the 
innkeeper to provide elsewhere accoimnodation for a soldier or horse billeted 
on bim if be has not got it on his own premises, or if by reason of hisbonse 
being full or otherwise, be desires to be rid of the liability. The constable 
is made judge of the sufficiency of the substituted accommodation. 

f’ 

Annual list ^07. (1.) The police authorify for any place may cause annually 
virt^^ing ^ a list to be made out of all keepers of victualling houses within the 
liabfeto Act in such place, or any particular part there^^ 

UUets. liable to billets under this Act) ^cifying the situation and ph'^cter 

of each victualling house, and the number of soldiers and horses 
who may be billeted on the keeper thereof 

(2.) The police authority shall cause such list to be kept at some 
convenient place open for inspection at all reasonable times by 
persons interested, and any person who feels aggneved either by 
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Part III. 


SB. 

108-111. 


OUeiices b; 
constebles 


Offences by 
keepers of 
victualling 
houses, 


OffOnccs by 
officers or 
soldien. 


of the keepers of victoalling houses on whom sndi ofiiceis, 
soldierSj and horses are billeted, and the locality of such 
victualling houses. 

Note, * 

Faiagrapli (3). Court of summary jurisdielion. See dofinitioQ in s. IDO (35). 

Offences in rdalion to BUletwg. 

109. If a constable commits any of the offences following ; -that 
is to say, ^ * 

(1.) Billets any officer, soldier, or horse on any person not liable 
to billets without the consent of such person ; or 
(2.) Beceives, demands, or agrees for any money or reward 
whatsover to excuse or relieve a person from being entered 
in a list as liable or from his liability to billets, or from 
any part of such liability ; or - ^ 

(3.) Billets or quarters on any person or premises, without the 
consent of such person or the occupier of such premises, 
any person or horse not entitled to be billeted ; or 
(4.) Neglects or refuses after sufficient notice is given to give 
billets demanded for any officer, soldier, or horse entitled 
to be billeted ; 

he shall, on summaiy conviction, be liable to a ffne of not less than 
forty shillings, and not exceeding ten pounds. 

Note. 

On summary conviction. See ss, 165-168. 

HO. If a keeper of a victualling house commits any of the 
offences following ; that is to say, 

(1.) Befoses or neglects to receive any officer, soldier, or horse 
billeted upon him in pursuance of this .Act, or to furnish 
such accommodation as is required by this Act ; or 
(2.) Gives or agrees to give any money or reward to a constable 
to excuse or relieve him from being entered in a list as 
liable or from his liability to billets, or any part of such 
liability; or 

(3.) Gives or agrees to give to any officer or soldier billeted 
upon him in pursuance of this Act any money or reward 
in lieu of receiving an officer, soldier, or horse, or 
furnishing the said accommodation ; 
he shall, on summary conviction, be liable to a fine of not less than 
forty shillings and not exceeding five poundsi 

Koie» 

Onsummary conviction. Seo ss. 166>108i '' 

111. (1.) If any officer quarters or causes lobe bUleted any officer, 
soldier, or horse otherwise than is allowed by this Act upon any 
person, he shall be guilty of a misdemeanor, 

(2.) If any officer or soldier commits any offence in relation 
to billeting for which he is liable to be punished under Part One 
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of this Act, Ollier tlian an offence in respect of which any other Part HI. 
remedy is given hy tliis Part of this Act to tho person aggrieved 
he shall, upon summary conviction, be liable to a fine not ni-jiij. 
exceeding fifty pounds. 

(3.) A cerlificalo of a conviction for an ollence under this 
section shall be ti'ansmitled by the coini making such conviction to 
iLSecreUry of Stale. 

Nott. 

Tliis FPcIion piinislies willi a fine on mminary convirtion nil tlio offenrps in 
mliitum to billnling vliicli li.'ivo been mallo military olTcnccs by s. 80, oxcopt 
tliOFc fi*r wliicli tlie injnved person can obtain compensation tlirongh n court 
of summary jurisdiction under s. 119. 

Imprcsment of Carriages. 

112. (1.) Every justice of the peace in the United Kingdom Supply of 
having jurisdiction in any place mentioned in a route issued 
to the commanding officer of any portion of His Majesty’s 
regular forces shall, on the demand of such commanding officer, 
or of an officer or non-cominissioned officer authorised by him, and 
on production of such route, issue his warrant requiring some 
constable or constables liaA-ing authority in such place to pmide, 
within a reasonable lime to be named in the warrant, such 
carriages, animals, and drivem as arc stated to be required for the 
purpose of moving the regimental baggage and regimental stores of 
tho forces mentioned in the route in accordance with the route; and 
- the constable or constables shall execute such warrant, and persons 
having cai'riages and animals suitable for t)ie said purpose shall, 
when ordered by a constable in pursuance of such warrant, 
furnish the same in a state fit for use for tlic aforesaid purpose. 

(2.) Tho route for the purpose of this section shall be such 
route as is mentioned in the foregoing provisions of this Part of 
this Act with respect to billeting. 

(3.) A route jiurporting to be issued and signed ns required 
by those provisions, if delivered to an officer or non-commissioned 
officer by his commanding officer, shall be a sufficient authority to 
such officer or non-commissioned officer to demand carriages and 
imimnlH in pursuance of this Act, and when produced by an officer 
or non-commissioned officer shall be conclusive evidence to a justice 
and constable of the authority of the officer or non-commissioned 
officer producing the same to demand carriages and animals in 
accordance with such route. 

^(4.) The V, 'arrant ordering carriages, auimals, and drivers to he 

provided shall specify the number and description of the caniages, 
and also the places from and to which the same are to travel, and 
tho distances between such places. 

(6.) When sufficient carriages or auimals cannot be procured 
within the jurisdiction of the said justice, any justice having 
jurisdiction in the next adjoining placo shall, by a like course of 
proceeding, supply the deficiency. 
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Part III. (®-) ^ sliiUing and no more shall be paid for the 

— warrant by the officer or non-commissioned officer applying for 

llS-113 ^ justice. ^ 

Kote. 


See, generally, as to impressment of carriages, Oh. IX, paras. 129-134. 
Sub-section (1). The same route is in practico used to obtain both billets 
and carriages. ’ _ 

Fvr the purpose of moving the regimental baggage and stores. Carriages era 
only be impressed for this purpose, and use of them for any other purpose is 
penal (s. 31 (5)), except in cases <rf emergency, which are provided for by 
B. 115. The term “ carriage ’ has not in this Act the popular meaning of a 
conveyance for persons only, but means a waggon, cart, or any vehicle 
suitable for carrjdng baggage. 


Payment 
for and 
regulations 
as to 

carriages, 
animals, &c. 


4.1 A 46 
Viet. c. SO. 


113. (1.) There ahall be paid in respect of the carriages and 
animals furnished in pursuance of this Part of this Act the rates 
specified in the Third Schedule to this Act and the regulations 
contained in that schedule with respect to the carriages and animals 
furnished shall be duly observed. 

(2.) The following authorities; that is to say, 

(a.) In England, the court of general or quarter sessions 
of a county or of a borough subject lo the llinnicip&l 
Corporations Acl^ 1882; and 

(6.) In Scotland, the commissioners of supply of a county 
or the magistrates of a Eoyal or Parliamentary 
burgh; and 

(c.) In Ireland, the grand jury for a county, a county of a * 
city, a county of a town and city, or a city or town 
and county, also any council of any such county, 
town, or city having by law the fiscal powers of a 
grand jury, 

may from tune to time, as respects places within their jurisdiction, 
by order increase the rates authorised in the said schedule by such 
amount in respect of each rate, not exceeding one third, as may 
seem reasonable, and the amount of such increase shall be notified 
in writing by the justice granting a warrant in pursuance of this 
Act to the person demanding the warrant. 

(3.) The order shall specify the average price of hay and oats at 
the nearest market town at the time of fixing such increased rates, 
and the order shall not be in force for more than ten days beyond 
the next meeting of such authority, but may be renewed from 
time to time by a fresh order or orders, and while in force aba lT 
have effect as part of the said schedule. 

(4) A copy of every such order, duly authenticated, shaiThT" 
transmitted to a Secretary of State within three days after the 
making thereof. 


(5.) The officer or non-commissioned officer who demands carnages 
or animals in pursuance of this part of this Act shall pay the sums 
due in respect of the same to the owners or drivers of the 
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. the peace to issue their 'warrants for the provision, for the purpose 
mentioned in the requisition, of such carnages and animals as may 
he provided under the foregoing provisions, and also of carriages 
of every description, and of horses of every description, whether 
kept for saddle or draught, and also of vessels (whether boats, 
barges, or other) used for the transport of any commodities what- 
ever upon any canal or navigable river. — - 

(3.) A justice of the peace, on demand by an officer of the portion 
of TTir Majesty*# forces mentioned in a requisition of emergency, or 
by an officer of a Secretary of State authorised in this behalf, and 
on production of the requisition, shall issue his warrant for the 
provision of such carriages, animals, and vessels as are stated by 
the officer producing the requisition of emergency to be required 
for the purpose mentioned in the requisition ; the warrant shall 
he executed in the like manner, and all the provisions of this Act 
as to the provision or furnishing of carriages and animals, including 
those respecting hues on officem, non-commissioued officers, justices, 
constable^ or owners of carriages or animal^ shall apply in like 
manner as in the case where a justice issues, in pursuance of the 
foregoing provisions of this Act, a warrant for the provision of 
caiTiages and animals, and shall apply to vessels as if the expression 
carriages included vessels. 

(4.) A Secretaiy of State shall cause due payment to he made for 
carriages, animals, and vessels* furnished In pursuance of this 
section, and any difference respecting the amount of payment for 
any carriage, animal, or vessel shall he determined by a county 
court judge having jurisdiction in any place in which such carriage, 
animal, or vessel was furnidied or through which it ti’avelled in 
pursuance of the requisition. 

(6.) Canal, river, or lock tolls are hereby declared not to be 
demaudable for vessels while employed in any service in puisuance 
of this section or returning therefrom, .^d any toll collector 
who demands or receives toll in contravention of this exemption, 
shall, on summary conviction, be liable to a fine not exceeding five 
pounds nor less than ten shillings. 

(6.) A reqmsition of emergency, purporting to be issued in 
pursuance of this section, and to be signed by an officer therein 
stated to be autboiised in accordance with this section, shall be 
evidence, until the contraiy is proved, of its being duly issued and 
signed in pursuance of tbis Ac^ ^ delivered to an officer of 
His Majesty’s forces or of a jj^'J-'^^shallJb^iifficiei^ 

authority to such officer to den.^ ..u, 'cairiagei^, animals, and vessels 
in pursuance of this section, and when produced hy such officer 
shall be coudusive evidence to a justice and constable of" the 
authority of such officer to demand carriages, animals, and vessels 
in accordance with such requisition; and it shall be lawful to 
convey on such, carriages, animals, and vessels, not only the 
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pi’ovisious; and military stores of the troops mentioned in Part III, 
the requisition of emergency, hut also the officers, soldier’s, servant^ “ 
■women, children, and other persons of and belonging to the same. M6-116. 

I (7.) "Whenever a proclamation ordering the Army Eeserve to be 
called out on permanent service or an order for the embodiment -of 
the militia is in foree, the order of His Majesty authorising an 
-Hifficer to- issue a requisition of emergency may authorise him to 
extedd such requisition to the provision of carriages, auiniala, arrd 
vessels for the purpose of being purchased, as well as of being hired, 
on behalf of the Cro-wn. 

(8.) Where a justice on demand by an officer and on pro- 
duction of a requisition of emergency, has issued his warrant 
for the provision of any carriages, animals, or vessels, and any 
person ordered in pursuance of such warrant to furnish a carriage, 
animal, or vessel refuses or neglects to funrish the same according 
I to the order, then, if a proclamation orderiirg the Army Eeserve to 
' be called out on permanent service or an order for the embodiment 
of the militia is in force, the said officer may seize (and if need be 
by force) the said carnage, animal, or vessel, and may use the same 
in like mamier as if it bad been furnished in pumuance of the oi’der, 
but the said person shall be entitled to payment for the same in 
like manner as if he had duly furnished the same according to the 
order. 

Note. 

Carriages and lioi-sea of’ every description and barges and other vessels 
used in inland navigation may under this section bo impressed for any 
military purposes mentioned in the requisition signed by the general or field 
officer in command ; and may therefore be impressed for the conveyance of 
persons as 'well as of baggage. The expression “horses” includes mules 
and other beasts of burden or drought, s. 190 (40). - 

Bub-seotion (4). County CourlJudge. For definition as respects Scotland 
and Ireland, see s. 190 (37}. 

Sub-section (6), The requisition of emergency is made to prove itself, so to 
speak; see note to s. 103. 

Sub-sections (7) and (8) were added by the National Defence Act, 1888 
(51 & 62 Viet. c. 31). 


constables. 


Offences in relation to the hr^ressment of Carriages. 

118, Any constable who— 

(1.) Neglects or refuses to execute any warrant of a justice offences by 
requiring him to provide carriages, animals, or vessels; or 
(2.)^Eeceives, demands, or agrees for any money or reward 
' t whatsoever *' excuse' or relieve any person from being 
to-ioia ror auy furnish, or from being 

part of a corps, under hi| i> , . .. . ® 

(3.) Orders any cavi. _ , isdl, or vessel to be furnished for any 
person or purpose oronany-occasion for -and on which it 
is not required by this Act to be tuiiiisb^ed ;■ 

(M.L.) 


2 A 2 
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Part III. Htiallj on summary conviction, be liable to a fine of not less tban 
twenty shillings nor more than twenty pounds. 

B5* 

116-119. Notk. 

On summary conviclhn. Bee ss. 1CC-1C8. 

pawns* ^ person ordered by any constable in piii-suance of this Act 

furnish ^ fumish a carriage, animal, or vessel who — 
caniaces, (l.) Eefuses 01 ’ ueglects to fumish the same according to the 
velwh.*’ orders of such constable .and this Act ; or 

(2.) Giv'es or agrees to give to a constable or to any officer or 
non-commissioned officer any money or reward whatsoever 
to be excused from being entered in a list .as liable to 
furnish, or from being required to furnish, or from 
fnmishing, or in lieu of fumisliing, any c.arrjage, .animal, 
or A'essel in pumiance of this Act ; or 
(3.) Does any act or tiling by which the execution of any 
warrant or order for providing or furnishing can’iages, 
animals, or vessels is hindered, 

shall, on summary conviction, be liable to pay a fine of not less 
than forty shillings nor more than ten pounds. 

Koie. 

On iummarif conviction. See ss. 166-168. 

oflenccsby 118. (1.) Any officer or soldier who commits any offence in 
Sddtera” relation to the impressment of carriages for which he is liable to $)e 
punished under Part I of this Act, other than an offence in respert 
of which any other remedy is given by this Part of this Act to the 
person aggrieved, shall, on summary couviction, be liable to a 
fine not exceeding fifty pounds nor less than forty shillings, 

(2.) A certificate of a conviction for an offence under this section 
bIihU he transmitted by the coui’t making such conviction to a 
Secrctaiy of State. 

Note. 

TIue section pnnislies with a fine on summary conviction (ss. 166-168) the 
offences committed hy officers and soldiers in respect of impressment of 
carriages, which are made military offences hy s. 31, except those for which 
compensation can he recovered through a com’t of summary jurisdiction, 
under s. 119. Bee also s. 162. | 

For definition of court of summary jurisdiction, see s. 190 (85). 


Supplemental Provisions as to BiUeiing and Impressmejit 

of Carriages. 


Application 
to court of 
summary 
iurisdictlon 
respecting 
sums due to 
keepers of 
victualling 
houses cr 
rwhelfB of 
carriages, 
Ac. 


110. (1.) The following persons, that is to say, 

(a.) If any officer or sold yen.^ JL 'cMiiages, animals, awovisions 
of this part of this'S^d when produced hypajment of 
a sum due to a kceo a justice and .mg hou4>c or in 
rccpect of carriages or tnd earriag^’to the making up of 
an account of the syijj uuc,the person to whom the sum is 
due; or 
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Siipplmental io Billeting, tCc. 

(If.) If ji kcei)Qr of a victualling liouse suffers any ill-treatment Part HI. 
by violence, extortions nr making disturbance in billets 
from any oflicer or soldier billeted upon bim, or if the ii0_i2o, 
o^Yuer or driver of any caiTiage, animat, or vessel furnished 
ill pursuance of this pjn'l of this Act suffers any ill- 
treatment from any o^iccr or soldier, the pemon suffeiing 
such ill-treatment, buf> when there is an officer command- 
ing such officer or soldier present at the place, only after 
first making due complmutj if practicable, to such coni- 
maiiding officer, 

may apply to a court of summary jurisdiction, and such conrl, if 
.satisfied on oath of such faiInrO or such ill-treatment, and of the 
amount fairly due to the applioO'Ot, including the costs of his 
application to the court of summary jimsdiction, shall certify the 
same to a Secretary of State, who sTiall forthwith cause the amount 
due to be paid. 

(2.) Provided that the Secretary of State, if it appears to him 
that the amount named in such certificate is not justly due, or is in 
excess of the amount justly due* may direct a complaint to he made 
to a court of summary jurisdictjco ^or the county, borough, or place 
for which the court giving the certificate acted, and the court after 
hcai'ing the case may by order confirm the said certificate, or vary 
it in such manner as to the coiu’t seems just. 

JfOTS. • 

This section allows au iunkcepor or owner of an impressed carriage 
aggrieved by the nou-paytucut of a due to him, or by ill-treatment on 
Ibe part of an officer or soldier, on Ms^e to obtain redress from the oom- 
mnnding officer, to apply to a court of summary jurisdictioD, who may certify 
to Iho Secretary of State the amount which should bo paid. 

For dermition of court of summary jurisdiction, seo s. 190 (35). 

120. (1.) A constable shall observe the directions given to him Provisions 
for the due execution of tbisparfiof this Act by the police authority ; constables, 
and the police authority, or any member thereof, and every justice 
of the peace may, if it seem necessary, and in the absence of a andjnstiees. 
constable shall, themselves or himself, exercise the powers and per- 
fom the duties by this Part of this Act vested in or imposed on a 
constable, and in such case ev^i7 person is in this Part of 
this Act included in the expression “constable.” 

(2.) A person having or exocnting any military office or com- 
mission in any part of the United Kingdom shall not, directly or 
indirectly, be concerned, as a justice or constable, in the billeting 
of or apj)? >*ing quarters for ai^y officer or soldier or home of the 
corps, or parc,^'f a corps, unde? his immediate command, and all 
warrants, acts, and things made, done ^d aiipointed by such persoj 
for or concerning the same shall be void. 

JfOTB, 

Sub-section (1). Police authority. Sec definition in s. 190 (39). 

The duty of billeting is tlirow'n by this Act on the police, as successors 
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to the pati&li coQbtsblcs who formerly had that dnty. In practice, in those 
places whore troops are frequently passing there aro officers commonly 
known as billet masters, who have the management of the billeting. 

121. If any person — 

(1.) Forges or counterfeits any route or requisition of emergency, 
or knowingly produces to a justice or constable any route 
or requisition of emergency so forged or counterfeited ; or 

(2.) Personates or represents himself to be an officer or soldier 
authorised to demand any billet, or any carriage, animal, 
or vessel, or to be entitled to be billeted, or to have his 
horse billeted ; or 

(3.) Produces to a justice or constable a route or requisition 
which he is not authorised to produce, or a document 
falsely purporting to be a route or requisition, 
he shall be liable, on summary conviction, to imprisonment for a 
period not exceeding three months, with or without hard labour, 
or to a fine not less than twenty shillings and not more than five 
pounds. 

Note. 

On summari/ conviction. See ss. 166-168. 


Past IT. 

GENERAL PROTISIONS. 


Supplemental Provisions as to Courts-Martial. 

122. (1.) His Majesty may, subject to the provisions of tins Act, 
any warrant or warrants under His Sign Manual, in such form 
as His Majesty may from time to time direct, from time to time — 
(a.) Convene or authorise any qualified officer to convene a general 
couit-mai'tial for tiie trial under this Act of any person 
subject to militaiy law ; and 

(6.) Give a general authority t® any qualified officer to convene 
general courts-martial for the trial, under tins Act, of such 
persons subject to military law as may for the time being 
be under or within the territorial limits of his command ; 
and - ' — 

(c.) HmpfJwer any qualified' officer to 'dele^te'to -ahy Officer under 
his ciomm^d not below the degree of field officer, a 
'^ejieral authority to convene general courts-martial for 
the trial, under this Act, of such persons subject to 
militaiy law, as are for the time being under or within 
the temtorial limits of his command ; and 
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(d.) Reserve for confirmation by His Majesty, or empower any Part IV. 
qualified ofiicer to confirm, tbe findings and sentences of ^ 
general courts-martial j and 

(e.) Empower any officer for the time beii^ authorised to confirm 
the findings and sentences of general courts-martial to 
, reserve for confirmation findings or sentences of general 
^ courts-martial, or to delegate a power of confirming such 
findings or sentences to any officer under his command not 
below the degree of field officer ; and 

(/.) Revoke any wanant for the time being in force, or any part 
of any warrant, leaving the remainder in full force ; 

Provided that where it appears to His Majesty that in any place 
out of the United Kingdom, where no field officer is for the time 
being in command, hardship would be inflicted on pemous accused 
of ofiences by reason of there being no means of speedily trying 
such persons for offences, a warrant under this section may em- 
power an officer to delegate to an officer not below the degree of 
captain any authority and power authorised under this section to 
be delegated to a field officer. 

(2.) The same officer may or may not be appointed convening 
and confirming officei'. 

(3.) The pow'er of convening general comts-martial, and of con- 
firming the findings and sentences of general courts-martial, or 
either of such powers, may be granted subject to such restrictions, 
reservations, exceptions, and conditions as to His Majesty may 
seem meet, and when delegated by any officer empowered in that 
behalf may, subject to the provisions of any warrant granting him 
such power, be delegated subject to such restrictions, reservations, 
exceptions, and conditions as to such officer may seem fit. 

(4.) Warrants under this section may be addressed to officers by 
name or by designation of their offices, or partly in one way and 
partly in the other, and any Avarrant may or may not, according to 
the terms of such warrant and the mode in which the same is 
iddressed, be limited to an officer named, or be extended to a 
person for the time being performing the duties of the office 
lamed, or be extended to the successors in conunand of an officer. 

(6.) Any warrant of His Majesty issued in pursuance of fins 
jection shall be of the same force as if the provisions thereof were 
inacted by this Act. 

-•-(6.) “Qualified officer" for the pm.’poses of this Act, in so far as 
t relates to convening or confirming the findings and sentences of 
jeneral courts-martial, .means the Commander-in-Chief and any 
ifficer not below the rank of a field officer commanding for the time 
oeing any body of the regular forces either within or without His 
Majesty’s dominions; it also includes the Lord Lieutenant of 
[reland, the Govenior-General of India, and a Governor of any 



Note to Section 122, Army Act. 

“After line 2, insert'. — “Sub-section (6). Under the amendment 
“ made by the Anny (Annual) Act, 1900, a Governor of a colony (a. 

“ 190 (27) as amended by the Army f Annual) Act, 1909) can by -warrant 
“be authorized to convene, and confirm the findings and sentences of, 
“general courts-martial, if he has had conferred upon him the command 
“ of any of His Majesty’s forces. Eor the present the issue of general 
“court-martial warrants has been restricted to Governors of colonies 
“in which there are no regular troops. 

“A Governor to whom a general conrt-martial warrant is issued may 
“convene and confirm general courts-martial within the territorial 
“ limits of the colony for the trial of offences committed against the 
“Army Act by persons subject to that Act. 

“For instance, if a force is raised in the colony under the Army 
“ Act, any offence committed against that Act by a member of such 
“ force while within the territorial limits of the colony may be tried 
“ by court-martial— the court being convened and the proceedings 
“ confirmed under authority of the warrant issued to the Governor. 

“ Or, again, when a force raised in the colony under the colonial 
“ enactment is serving for the time being solely under the Army Act, 

“ and not under the colonial enactment, offences against the Army Act 
“ may be dealt with by court-martial -within the colony under the 
“ general court-martial warrant issued to the Governor. 

“The Governor cannot convene or confirm a court-martial held 
“ outside the territorial limits of the colony, but where troops who are 
“ subject to the Army Act are embarked in ships (not being ships 
“ commissioned by His Majesty) at ports in a colony where there are no 
“ regular troops, for conveyance to a seat of war, the Governor of that 
“ colony, if in possession of a general court-martial warrant, may issue 
“ a warrant, on Army Form A.5, to the senior combatant cScy,. on board ' ' 
“ any such ship, if not below the rank of captain, empowering him to 
“ convene and confirm district courts-martial held for the trial of a 
“ person under bis command who is subject to the Army Act. The 
“ warrant thus given (Army Form A.5) should be granted for the period 
“ of the voyage only, and -will become inoperative as soon as the troops 
“ reach the port of disembarkation, when they come under the 
" command of an officer of the regular forces having power to convene 
“ and confirm general courts-martial. 

“When the force is returning to -the colony an officer of the regular 
“forces having power to convene general courts-martial (usually tho 
“ general oflScer commanding at the port of embarkation) -will give to- 
“the senior combatant officer on board a ship (not being a ship com- 
“missioned by His Jlajesty) if he is not below the rank of captain, a 
“warrant on Army Form A.5 for use during the voyage to the colony. 
“This latter warrant will lapse as soon as the troops disembark in the 
“ colony,” 

rank of colonel. - - - 

Eight of 124. Any person tried by a court-martial shall be entitled, on 

^ of ^ general court-martial witbin 

years, and in the case of any other court-martial -within -three 
martial. years after the confirmation of the finding and sentence of the 
court, to obtain from the officer or person having' 'the custody of 
proceedings of such court a copy thereof, including the proceedings 
with respect to the revision and confirmation thereof, upon payment 
for the same at-tlie"]prescrihed rate, not exceeding twopence for 
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Vofe to S/ 

on wliom tbe command of any body of regulav forces may 
be conferred by His Majesty. 

Note. 

Seo ch. V, paras. 19-23 and 91-93. 

See foiins of Court-Martial Warrants, p. 699 

123. (1.) Any officer or peraon authorised to convene general 
(X courts-martial may — 

* (o.) Convene a district court-mai*tial for the trial under this i\ct 

of any person under his command who is subject to 
■>r military law ; and 

{h.) Empower any person under his command not belour the 
rank of captain to convene a di.strict court-martial for 
the trial under this Act of any person under the command 
of such last mentioned officer who is subject to militai'y 
law j and 

(fl.) Confirm tlie finding and sentence of any district court- 
martial, or empower any officer whom he has power to 
authorise to convene district courts-martial to confirm the 
finding and sentence of any district court-martial. 

(2.) The same officer may or may not be appointed convening and 
confirming officer under this section. 

(3.) The power of convening, and of confirming the findings and 
sentences of, district courts-martial, or either of such powers, may 
be granted under this section, subject to such restrictions, reserva- 
tions, exceptions, and conditions as to the officer granting such 
power may seem meet. 

(4.) Any authority under this section for convening district courts- 
martial may he addressed to an officer by name or by designation 
of his office, or partly in one way and partly in the other, and may 
or may not, according to the terms thereof and the mode in which 
tile same is addressed, be limited to an officer named, or he extended 
to a person holding for the time being or performing the duties 
of the office, or he extended to the successors in command of such 
officer. 

Note. 

Suh-section 1 (b) and (c). Under A.O. of Btli January, 1905, general officers 
commanding-in-chief are to delegate tke power of convening and confinning* 
district courts-martial to such officers ns they think advisable, not below tbe 
rank of colonel. 

Hlghtof 184. Any person tried by a court-martial shall be entitled, on 
to deiuaud, at any time in the case of a general court-martial within -■ 

seven years, and in the case of any other court-martial within three 
martial. years after the confirmation of the finding and sentence of the 
courts to obtain from the officer or person having 'the custody of 
proceedings of such court a copy thereof, including the proceedings 
with respect to the revision and confirmation thereof, upon payment 
for the same aMrlre'prescribed rate, not exceeding twopence for 
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svcry folio of seventy-two words, and for the purposes of this Part IV. 
ection the proceedings of courts-max'tial shall be preserved in the 
)rescribed niiauner. 124-186. 

, Note. 

JVesci'ibed rale, Sco Itulu 1)!). If an application is made for a copy of part 
mly of the proceedings, it should he complied witL 
Prescribed manner. See Buie 98, and K.E. para. 1925. 

126. (1.) Eveiy person i-equired to give evidence before a court- Summoning 

martial may be summoned or ordered to attend in the prescribed “ge of 

manner. wftneaaes at 

roiirts- 

(2.) Every person attending in pursuance of such summons or martial, 
order as a witness before any court-martial shall, during his 
neceasary attendance in or on such court, and in going to and 
retiiniing from the same, have the same privilege from arrest as 
he would have if he were a witness before a superior court of civil 
jurisdiction. 

Note. 

Prescribed manner. Sec Buie 78. 

Privilege from arrest. This privilege is from arrest on civil 2 )rocess, as, 
e.g., for debt, while going to the place of trial, attending there, and returning 
homo, or as it is CEpressod, eundo, morando, redeundo. Thoro is no privilege 
from arrest on any criminal process, as e,g.y on a charge for a crime. The 
courts are disposed to ho liberal in determining what is reasonable time for 
going, staying, or returning j thus, a witness in a cause tried on Friday and 
an-ested on Saturday evening when entering the coach to return home was 
hold to be improperly arrested. The remedy for an improper m-rest is to 
apply to the court on whoso process the arrest took place, or to apply for a 
habeas corpus. 

120. (1.) Where any person who is not subject to military law Misconduct 
commits any of the following offences ; that is to say, at court- 

(a.) On being duly summoned as a witness before a court-martial, 
and after payment or tender of the reasonable expenses of 
his attendance, makes default in attending,* or 
(/).) Being in attendance as a witness— 

(i.) Eefuses to take an oath le^y required by a court- 
martial to be taken ; or 

(ii.) Eefuses to produce any document in his power or 
control legally required by a court-martial to be produced 
by him; or 

(iii.) Eefuses to answer any question to which a court- 
martial may legally require an answer, 

-the president of the court-martial may certify the offence of such 
person under his hand to any court of law in the part of His 
Majesty’s dominions where the offence is committed which has 
power to punish witnesses if guilty of like offences in that court, 
and that court may thereupon inquire into such alleged offence, and 
after examination of any witnesses that may be produced against 
or for the person so accused, and after hearing any statement tliat 
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Parb IV. may be offered in defence, if it seem just, punish such witness in 
— like manner as if he had comriSted such offence in a proceeding in 

86e ** 

126-127. that court. 

(2.) Where a person not subject to military law when examined 
on oath or solemn declaration before a court-martial wilfully givek 
false evidence, he shall be liable on indictment or information to be 
convicted of and punished for the offence of perjuiy, or the offence - 
by whatever name called in the part of His Majesly’s dominions in 
which the offence is tried which, if committed in England, would be 
perjury. ^ 

(3.) Where a person not subject to military law is guiUy of 
any contempt towards a court-martial, by using •insulting or 
threatening language, or by causing any interruption or disturbance 
in its proceedings, or by printing observations or using words - 
calculated to influence the members of or witnesses before such 
court, or to bring such court into disrepute, the president of the 
court-martial may certify the offence of such person, under his 
hand, to any court of law in the part of His Majesty’s dominions 
where the offence is committed which has power to commit for 
contempt, and that court may thereupon inquire into such alleged 
offence, and after hearing any witnesses that may be produced 
against or on behalf of the person so accused, and after hearing 
any statement that may be offered in defence, punish or take steps 
for the punishment of such person in like manner as if he had 
been guilty of contempt of that court. 

Kote. 

Sub-section (3). The object of this sub-section is to euable courtb-marlial 
to obtain the punishment of civilians guilty of contempt of court. Usually 
exclusion from the court will be the best mode of dealing with the case ; care 
being taken not to use any unnecessary force. If it is requisite to apply to 
a court, the application should bo made in England or Ireland to the High 
Court of Justice ; and in Scotland to the Court of Session. 

The certificate need not be in any particular form, but should be addressed 
to the court to which the certificate is to be sent, and should state the name, 
address, and description of the person who has committed the offence, and 
the offence which he has committed. It will usually he desirable to make 
a formal application to the coui't to act upon the certificate. 

A cmlian witness, if abroad, cannot be compelled to attend a court-mariial, 
in the United Kingdom I 

Court- I®’''- -A- court-martial under, this Act shall not, as respects 
^TOmedby*^® proceedings, or the reception or rejection of 

^|ii3h law evidence, or as respects any other matter or thing whatsoever, be 
subject to the provisions of .the Indian Evidence Act, J872, or 
to any Act, law, or ordinance of any legislature whatsoever other 
than the ParUament of the United Kingdom. 

Note. 

A soldier, wherever he goes, carries with him the military law of lits 
country, that is to say, the Army Act. The Indian Eridence Act, 1872, enacted 
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tLat the linv of Gvidenco of that country should apply to courts-martial, and Part jy 
by inadvertouco this was made apparently to apply to British courts-martial, — 
consequently it was thought nocGssary to reverse the Indian enactment. 

127—180 

138. The rules of evidence to he adopted in proceedings before Rules of 
coiu’ts-martial shall be the same as those which are followed in civil to 

D6 tu6 BfttnO 

courts iu England ; and no person shall be required to answer any lu civil 
question or to produce any document which he could not be 
required to answer or produce in similar proceedings before a 
civil court. 

Noxis. 

* 

Practically tfiis section is merely a declaration of the law, as even without 
it, military courts would bo hound to follow the rules of evidence in civil 
[courts. As to evidence generally, see ch. YI, and Rules 73-8G. 

The Criminal Evidence Act, 1898, has been applied to courts-martial. See 
Rule 73(B). 

129. Whereas it is expedient to make provision respecting the Position of 
conduct of counsel when appearing on behalf of the prosecution or 
defence at courts-martial in pursuance of rules under this Act, be ““^lai. 
it therefore enacted as Mon's \~ 

(1.) Any conduct of a counsel which would be liable to censure, 
or a contempt of court, if it took place before His Majesty’s High 
Court of Justice in England, shall like'wise be deemed liable to 
censure, or a contempt of court, in the case of a coui’t-mai'tial; and 
the rules laid down for the practice of courts-martial and. the 
guidance of counsel shall be binding on counsel appearing before 
such coui'ts-martial, and any wilful disobedience of such rules shall 
be professional misconduct, and, if persevered iu, be deemed a 
contempt of court. 

(2.) Where a counsel is guilty of conduct liable to censure, or 
a contemi^t of court, such offence sliall be deemed to be an offence 
witliin the meaning of section one hundred and twenty-six of this 
Act, and the president of the coiu't-martial may certify the same 
to a coiu’t of law accordingly ; and the court of law to which the 
same is certified shall deal with such offence iu the same manner as 
if it had been committed in a proceeding before that court, 

(3.) A court-martial may, by order under the hand of the 
president, cause a counsel to be removed from the court who is 
guilty of such an offence as may, in the opinion of the court- 
martial, requu’e his removal from court, but in every such case the 
president shall certify the offence committed to a court of law in 
manner provided by the above-mentioned section. 

Note. 

Seo as to conusel. Rules 88 to 94. 

Sub-section (8). The removal of a counsel from the court could only 
become requisite under very grave' circumstances. 

180. (1.) Where it appears on the trial by court-martial of a Provision in 
person charged -with an offence that sueh.peraon is by reason of insane 
insanity unfit to take his trial, the court shall find specially that 
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fact ; aud such pei'soti shall be kept in custody in the presctihcd 
manner until the directions of His Majesty thereon are knovm, or 
until any earlier time at •which such person is fit to take his trial. 

(2.) Where on the ti’ial by court-martial of a person chai'fjed 
with an offence it appears that such pemou committed the ofience, 
but that he was insane at the time of the commission thei^f, the 
court shall find specially the fact of his insanity, and such person" 
shall be kept in custody in the pr^cribed manner until the 
directions of His Majesty thereon are known. 

(3.) In either of the above cases His Majesty may gii'e ordera for 
the safe custody of such person during his pleasure iii such place 
and in such manner as His Majesty thinks fit. 

(4.) A finding under this section shall be subject to confirmation 
in like manner as any other finding. 

(5.) If a person imprisoned or undergoing detention by ■rirtue of 
this Act becomes insane, then, without prejudice to any other pro- 
•vision for dealing with each insane person, a Secretary of State 
in any case, and in the case of a pemou confined in India the 
Governor-General of India, or the Governor of any presidency in 
which the person is confined, •and in the Ctase of a person con- 
fined in a colony the Governor of that colony, may, upon a certifi- 
cate of such insanity by two qualified medical practitioners, order 
the removal of such peraon to an asylum or other proper place 
for the reception of insane persons in the United Kingdom, India, 
or the colony, according as the person is confined in the United 
Kingdom, India, or the colony, there to remain for the unexpired 
term of his imprisonment or detention, and upon such person being 
certified in the like manner to be again of sonud mind, may order 
liis removal to any prison or detention banuck in which he might 
liave been confined if he had not become insane, there to undei'go the 
remainder of such punishment. 

Note. I 

Tills section provides for dealing ivitb insane persons wbo stand charged 
with offences, and with prisoners who become insane. Similar provisions 
.ire contained in ss. 68, 80 of the Naval Discipline Act (29 & 30 Viet. c. 109). 

As toinsanityin connection •with responsibilityfor crime, seech. VIII, par.i. 9. 1 

Sub-section (2). Prescribed. See fiule 67 (C) and note. 

Sub-section (5). Imprisoned or nndertjoing detention htf virtue of this Act. I 
This refers only to persons under sentence, and not to persons in custody I 
niraiting trial. 

So much of this sub-section as relates to a persou imprisoned in England is 
1 epealed by the Criminal Lunatics Act 1884 (47 & 48 Viet. c. 64, s. 17> ^ 

General Provisions as to Prisons and Detention Barrach. | 

181, (1.) A Secretary of State may from time to time make 
arrangements with the Governor-General of India or the Governor 
of a colony for the reception in any prison in India or in such 
colony of prisoners under this Act^ and of deserters or absentees 
without leave from His Majesty’s service, on payment of such sums 
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as are provided by the airangement, and the governor of any prison Part IV, 
to which any such arrangement relates shall be under Uie same 
obligation as the governor of a prison in the United Kingdom to 
receive and detain such prisoner^ deserters, and absentees without 
leave : 

(i) Provided that where a person has been sentenced in India or 
In a colony to a term of imprisonment or detention exceeding 
tw.elve months, or to a term of penal servitude, he shall be tiuns- 
ferred as soon as practicable to a prison or detention barrack or - 
convict establishment within the United Kingdom, unless in tlie 
case of imprisonment or detention tlie court shall for special 
reasons otheiwise ordei’, there to undeigo his sentence, or unleas 
lie belongs to a class with resjiect to which a Secretary of Stale 
has declared that, by reason of the climate or place of his birth 
or the place of his enlistment, or otherwise, it is not beneficial 
to the person to transfer him to the United Kingdom; every such 
declaration shall be laid before both Houses of Parliament. 

(3.) Any order which can be made under tliis section by the 
court may be made by the confirming authority in confirming 
the finding and sentence, and in the case of any commutation 
or i-emisaion of sentence, may be made by the authority commuting 
or remitting the sentence. 

NotB. 

Under s. GO an offender sentenced io penal servitude in India or a colony 
must be sent to a penal servitude prison as soon as practicable, to undergo 
his sentence,' and under this section, that prison must be in tbe United 
Kingdom, unless he belongs to a class to ivhioh a declaration of the Secretary 
of State, made under this section, is applicable. An offender sentenced in 
India or a colony to iufprisonment or detention must also, if tbe term of 
his sentence exceeds twelve montlis, be sent homo to undergo his sentence, 
unless ho belongs to such class im aforesaid, or unless the court which 
tried him, or tho authority confirming or commuting or remitting tlie sen- 
tence, for special reasons otherwise order. 

Under this section the Secretary of State made genei'al regulations dated 
October, 1881, declaring it not to be beneficial to any of the following clasbfs 
bo bo transferred to the United Kingdom when under sentence of/ pomil 
servitude or imprisonment. These r^ulatious now apply also to persons 
under sentences of detention : See A.0. 182 of 1907. 

(1.) By reason of climate:— ■ ' 

• a. Asiatics and Africans. 

b. Other persons of colour. 

(•2.) By reason of place of birth : — 

c. Persons born out of tba United Kingdom and domiciled in any 

place not in the United Kingdom. 

(3.) By reason of place of enlistment:— 

d. Persons engaged for service in tbe Boyal Malta Artillery, or in 

any Indian or colonial corps. 

For definitions of India and colony see s, 190 (21), (23). For the purpose 
if the provisions of tho Act relating io the execution of sentences of penal 
lervitude, imprisonment, and detention, the Channel Islands and Isle of Man 
ire deemed to be colonies: Section 18/ (2). 
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Establish- 
ment and 
regulation 
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182. (1.) The governor of 'every prisonitt theTTnitfed'Eingdom, 
and the governor of every prison in India or a colony who is under 
the same obligation an the governor of a prison in the United 
Kingdom, shall receive and confine, until discharged or delivered 
over in due course of law, all prisoners sent to such prison in 
pursnance of this Act, and every person delivered into -his cdstody 
as a deserter or absentee without leave by any person conveying him'- 
under legal authority, on production of the warrant of a court of 
summary jurisdiction on whirii such deserter or absentee without 
leave has been taken or committed, or of some order from a 
Secretary of State, or from the Governor-General of India, or the 
Governor of a colony, which order shall continue in force until the ' 
deserter or absentee without leave has arrived at his destination. 

(2.) £vei 7 Budi governor shall also receive into his custody 
for a period not exceeding seven days, any soldier in military 
custody upon delivery to him of a written ojder purporting to 
be signed by the commanding ofiicer of such soldier. 

(3.) The provisions of this section with respect to the governor 
of a prison in the United Kingdom shall apply to a person having 
charge of any police station or other place in which prisoners may 
legally be confined. 


Note. 

Sub-section (1), 8mt Migatim, Sees. 181'. 

For definitions of India and colony, see s. 190 (21), (23), and as to th'o 
Channel Islands and Isle of Ilian, s. 187 (2). 

Sub-section (2), The object of this is to provide for the safe keeping 
during a halt on the line of march of soldiers in military custody. 


Military Prisons and Detention Barrachs. I 

183. (1.) It shall be lawful for a Secretary of State and iii 
India for the Governor-General, to set apart any building or part 
of a building xmder the control of the Secretary of State or Governor- 
Geueral as a military prison or detention barrack, or as a public! 
prison for the imprisonment of military prisoners,. and to declare 
that any such buiidiug or part of a building shall be a militarj’ 
prison or a detention barrack, or a public prison, as the case may I 
be, and every military prison so declared shall he deemed to be a 
public prison within the meaning of the pro^sions of this Act 
relating to imprisonment, and' if such prison is in India shall be 
deemed to be an authorised pifeon. 

. (2.) It shall he. lawful for a Sera-etary of State, and in' India 
for the Governor-General, from time to time, to make, alter, 
and repeal rales for the government, ^management, and 
regulation of miliiaiy prisons and. detention, barracks, ' and| 
for the appointment and removal and: powers of' inspectors, 
visitor^ governor^ and officers thereof, ■ and for the- labour 
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of militaiy or other prisonere and soldiers undergoing detention 
therein, and for enabling such prisoners or soldiers to earn, hy 
special industry and good conduct, a remission of a portion of their 
sentence, and for the safe custody of such prisoners or soldiers, and 
for the maintenance of discipline among them, and for the punish- 
ment by pei-sonal correction, restraint, or otherwise of offences 
-^ommitted by such prisoners or soldiers, so, however, that such rules 
shall not authorise corporal punishment to be inflicted for any 
offence, nor render the imprisonment or detention more severe 
than it is under the law in force for the time being in any 
public prison in England subject to the Prison Act, 1877, and a 21 ?' 
provided that all the regulations made under the Prison Act, 6 U 62 Vict. 
1898, as to the duties of gaolers and medical officers, and allM&siVict. 
regulations contained in the Coroners' Acf^ 1887, as to the duties 
of coroners with respect to inquests in prisons and detention 
barracks, shall be contained in such niles, so far as the same can 
be made applicable. 

(3.) On all occasions of death by violence or attended with 
I suspicious circumstances in any military piison or detention barrack 
in India an inquest is to be held, to make inquiry into the cause of 
death. The commanding officer shall cause notice to be given to the 
nearest magistrate, duly authorised to hold inquests, and such 
magistiute shall hold an inquest into the cause of any such death, 

^ in the manner and with the powers provided in the case of similar 
inquiries held under the law for the time being in force in India 
for regulating criminal procedure. 

(4.) Where from any cause there is no competent civil authority 
available, the commanding officer shall convene a court of inquest. 

Such court shall be convened and shall hold the inquest in such 
manner as may be prescribed. 

(6.) Such rules may apply to such prisons and detention barracks 
any enactments of the Prison Act, 1865, imposing punishments on ^ 

any persons not prisonera. c. 126 . 

(6.) All rules made by a Secretary of State in pursuance of this 
section shall be laid before Parliament as soon as practicable after 
they are made, if Parliament be then sitting, and if not, as soon 
as practicable after the commencement of the then next session of 
Parliament. 


(7.) In any country in which operations against the enemy are 
being conducted, the powers of a Secretary of State under this sec- 
tion with respect to military prisons and detention barracks shall 
be exerciseable by the officer commanding-in-chief in ,the field, qud 
shall includft a power of declaring any place to be a military prison 
or a detention barrack, and the limitations on the power of making 
rules as to the punishment of prisoners and soldiers undergoing 
detention', and as to the severity of imprisonment and detention 
shall not apply : 
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Part IV. Provided that nothing iu this suhsectio^jj or in any rules made 
^ thereunder, shall authorize flogging or oth^r corporal punishment 
183-136, to he inflicted for any offence. > 


Bub-section (1). This section enables a Secretary of State to set apart any | 
building as a militaiy prison or as a detention barrack. The section gives 
similar power to tbe Qovcrnor-General of India. 

The section also gives power to a Secretary of State to set apart any 
juu’t of a building under his control ns a pnblic prison lov the imprisonment 
of military prisoners. Any part of a building 30 set apart a.s a public 
prison can be declared by tbe Secretary of State to be a pnblic prison, and 
necessarily comes under the rules relating to other public prisons. 

The powers under this Enb-seetton in respect of prisons are in practice 
exercised by tbe Secretary of State for War, and for that purpose the Home 
Secretai*y places at the disposal of the Wav Ollice, more or less permanently, 
the whole or some portion of civil prisons. 

As military prisoners sentenced to imprisonment are to undergo their 
sentences either in military custody or in a public prison (see ss. 6S (1) 

C4 (1), 65 (1)), this section provides that a building declared to be a military 
pi’ison sball be a pubEc prison, so as to allow such sentences to be undergone 
in a military prison. As a penal smritude prisono while in military custody 
maybe confined in an authorised prison (s. 62 (2)), this section declares a 
military prison in India to be an authorised prison^ so as to allow any such 
military convict to be confined during his intermediate custody in a military 
prison. 

Sub-section (2). Tbe power to provide by the Bnles under this sub-, 
section for corporal punishment in military prisons was taken away by the 
Army (Annual) Act, 1906, ' 

Regulations made under the Prison Ad, 1898, See Buies 87-113 and 
137-175 of tbe Buies for Convict Prisons, 1899, and g, 3 of the Coroners’ Act, 
1887(60 &61Vict.a7l> 

Sab-secEon (4). Presciibed. See Bole. 127. 

The orders for the interior management of military prisons and detention 
hariacks, drc., ore laid down in the Buies for Military Prisons and Detention 
Barracks. See B.B., para, 645 tf stq. 

JnSn™* soldier shall be confined longer ‘than is absolutely 

necessary in prisons other than military prisons in India, and the 
Colonies, where the rules for the government and management of 
such prisons differ from those made by the Governor-General of 
India and a Secretary of State in the case of India and the colonies 
respectively. 

Kots. 

See for definitions of India and colony 5 . 190 (21), (28), and as to the^ — 
Channel Islands and Isle of Man see 287 (2). 

136. 'Whereas it is expedient that a deat- difference should be 
made between the treatment of prisoners convicted of breaches of 
discipline and the treatment of priEoners convicted of offences of 
an unmoral, dishonest, shameful, or criminal eh^actei*, or sentenced 


menlin 
prisons In 
India or 
colonies, 
not being 
military. 


ClassifiCB- 
tion of 
prlBoners. 
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to be discharged from the service with ignominy, a Secretary of Part IV. 
State shaU from time to time make rules for the classification and — 


treatment of such prisoners. 


BS. 

135-187. 


Noth. 

See KB., parn. 607. 

. 135a. [Tins section was repealed by s. 9 (2) of the Amy (Annual) Act, 

1907.] 


Pay. 

136. The pay of an officer or soldier of His hlajesty’s regular Autiiorisea 
forces shall he paid without any deduction other than the deductions only to be* 
authorised by this or any other Act or by any Eoyal Warrant for ® ^ 

the time being, or by any law passed by the Governor-General of 
India in Council. 

137. The following penal deductions may be made from the Pcnai 
ordinary pay due to an officer of the regular forces ; 

(1.) All ordinary pay due to an officer who absents himself with- 

out leave, or overstays the period for which leave of o^icors. 
absence has been granted him, unless a satisfactwy expla- 
nation has been given through the commanding officer of 
such officer, and has been notified as satisfactory by the 
Commander-in-Cbief to a Secretary of State j 

. • (2.) The sum required to make good such compensation for any 

expenses, loss, damage, or destruction occasioned by the 
commission of any oflfence as may be awarded by the 
court-maitial by whom he is convicted of such ofience ; 

(3.) The sum required to make good the pay of any officer or 
soldier which he has unlawfully retained or unlawfully 
refused to pay ; 

(4.) The sum required to make good any loss, damage, or 
destruction of public property which, after due investi- 
gation, appears to the Secretary of State to have been 
occasioned by any wrongful act or negligence on the part 
of the officer. 


Note. 

This section states the penal deductions that may be made from the ordiniiry 
pay of an officer, and by implication excludes other penal deductions, but it 
does not prohibit deductions not penal, as, for instance, in respect of rations f 
SEB- the preamble to the Pay Warr.'int as to stoppages from pay, 4c., to 
meet public claims, or regimental debts or claims. Anything beyond ordinary 
pay, being in the natm-e of a giutuity or reward, is left entirely to the disposal 
of the Pay Warrant. 

The provision contained in paragraph (4) allowing deductions to be made in 
respect of damage to public properly caused wrongfully or negh'gently by no 
officer was introduced by the Army (Annual) Act, 1904, 

(m.L,) 2 B 
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138. The following penal deductions may he made from the 
ordinary pay due to a soldier of the regular forces ; 

(1.) All ordinary pay for every day of absence either on desertion 
or without leave, or as a prisoner of war, and for every day 
of imprisonment awarded by a civil court or coiu't-martial, 
or if he is on board one of His Majesty’s ships, by the 
commanding officer of that ship, for every day of detention 
or field punishment awarded by a court-martial or by his 
commanding officer, and for every day whilst he is in 
custody on a charge for an offence of which he is afterwards 
convicted by a civil court or court-martial, or on a charge 
of absence without leave, for which he is afterwards 
awai'ded detention or field punishment by his command- 
ing officer; 

(2.) All ordinaiy pay for every day on which he is in hospital 
on account of sickness certified by the proper medical 
officer attending on him at the hospital to have been 
caused by an offence under this Act committed by him ; 

(3.) The sum required to make good such compensation for any 
expenses, loss, damage, or destruction occasioned by the 
commission of any offence as may be awarded by the 
court-martial by whom he is convicted of such offence, or 
if he is on board of one of His Majesiy’s ships, by the 
commanding officer of that ^p, or where he has confessed . 
the offence and his trial is dispensed with by ord^f under 
section seventy-three of this Act, as may ba.'dwarded by 
that order or by any other order of a competent military 
authority under that section ; 

(4.) The sum required to make good such compensa.tion for any 
expenses caused by him, or for any lossrof or damage or 
destruction done by him to any arms, ammunition, equip- 
ment, clothing, instruments, or regimental necessaries or 
military decoration, or to any buildings or property, as 
may be awarded by his commanding officer, or, in case he 
requires to be tried by court-martial, by that court-martial, 
or if he is on board one of His klajesty’s ships, by the 
commanding officer of that ship ; 

(5.) Where a soldier at the time of his enlistment belonged 
to any part of the auxiliary forces, the sum required to 
make good any compensation for which at the time of his 
enlistment he was under stoppage of pay as a member of 
the auxiliary forces, and any sum which he is liable to pay 
by reason of his quitting the said part of the auxiliary forces 
upon his enlistment ; 

(6.) Where a soldier’s liquor ration is stopped by his commanding 
officer on board any ship, whether commissioned by TTis 
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Part rV. hoTferer sliort, a duty that ought to be performed by him is thrown upon 
— ’ some other person. 

s. 138. Pop example, if a soldier is absent from 9 p.m. on hlouday until 4 A.M. on 
Tuesday, bis absence counts as a day's absence, but no more, although the* 
absence was partly on one day and partly on another. If, however, ho had 
returned at 1 a.m., his absence could not count ns a day's absence, unless 
meanwhile he was bound to go on guard or perform some other military duty^ 
and in consequence of bis absence some other soldier had to go on guard, oc- 
perform tliat duty. 

If a soldier is absent from 6 F.M. on Monday until 6.6 A.M. on Tuesday, Lis- 
absence is to be reckoned os two days' absence, and it is also to be so reckoned! 
if he returns at 4 a.m. on Tuesday, and at 2 A.U. some other soldier had to go 
on guard iustcad of liim. 

The competent military authority, under s. 73 (l),can order that the soldier 
shall forfeit bis pay for every day in custody on a charge of desertion or]; 
fraudulent enlistment when he confesses his guilt aud‘ his trial is dispensed 
with. 

Under s. 146 (2), the imprisonment or detention cannot count as a day 
imprisonment or detention unless it has lasted at least six honrs. 

Paragraph (2). This deduction is only authorised where the sickness is 
caused by an offence of which a soldier has been found g^ty and therefore- 
does not extend to siLkness caused by immorality or intemperance, when there is 
no conviction (either by a court-martial or under the award of a commanding 
officer) for an offence by which the sickness was caused. The medical 
officer must attend the investigation of the offence, whether before the court- 
martial or the commanding officer, and give evidence in substantiation of the 
facts contained in bis certificate. The certificate alone is not sufficient. Bee 
K.B., para. 604, 50 5. The Pay Warrant provides that where the deduction is ^ 
authorised under this paragraph the pay is in every case to be forfeited. £ " 

Paragraph (3), As to the statement of the ground for compew&tio’Jr^ , 
the charge, see Rule II (F) and note, and App. I, Note as to thef^'^Xf j 
Forms of Charges (23), p. 532, below. llitary 

Tinder paragraphs (8) and (4) a soldier is not liable for the oA j 

expenses of his proseention, capture, or conveyance, or indirect JMif_ a 

similar kind. Nor would a soldier be liable under them for damai 
military policeman's clothes, because the pbUceman fell down and d^ 
them while in pursuit of the soldier when endeavouring to esca^equBut 
where a soldier refused to march, being able to do so, and a cab be 

hired for bis conveyance, he was held liable for the expense thus by 

bis contumacy. \ 

Ihspetued loith hy order. As tliis is limited to an order under , a 
commanding officer who of bis own authority abstains from sending an r^sed 
soldier for trial must dismiss the charge (see s. 46 (1), Rule 4 (A) anv^ote), 
and therefore cannot in the technical sense exercise any power unmr this 
paragraph of ordering any deduction from the soldier's pay. 

Paragraph (4). SuiJdinys or property. These words aro not confined to 
public buildings, and consequently a soldier may be ordered to pay damages 
for broken windows or other slight damage done by him. A serious case 
of this sort is necessarily a case which should not be disposed of by a 
commanding officer. 

Where a soldier has been conricted by court-martial for an offence, his 
. commanding officer cannot subsequently award compensation for damago 
caused through that offence. 

Jlcquires to he tried by couri-marlial. See s. 46 (8). 

Paragraph (7). This paragraph wiU enable an officer to pay a fine imposed 
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ss. 


on a Kolclicr by a cinl court, niul deduct it from liis pay, and thus prevent the Pm-j jy_ 

I soldier from being imprisoned for non-payment of the iliic. A court-martial — 
or a commanding ofllcor cannot award a tine except for drunkenness 

0«M n J 1 n- * 

Note to Seel ion 138, .Ini;;/ Act 

For the nolo to paragraph ,8) on page :18!> .wlxtitute Iho following 

“ donTifo?) ' 

« Ir '.“I" “'■‘•er this deduction cither in 

of court or otherwise" 

<]ucntly imposed cannot begin to bo enforced till tbo whole sum in respect of 
which the first deduction was imposed is satisfied. If a soldier under 
•deductions not up to the full amount allowed by this proviso is subjected to a 
further deduction or deductions, which taken altogether would exceed that 
amount, the latter deductions must abate in order of priority, so that in no 
•case may the soldier have less than the peuny a day. 

Proviso (A). The court wilt necessarily take caro to find ns accurately as 
possible the amount for which deductions aro to bo made from a soldier’s 
pay, but ns in some cases they will bo unable to ascertain the amount 
nccurntoly, and in others may be mistaken, caro will have to bo taken iii 
enforcing their sontcncc not to contravene this proviso. The soutcnco of the 
court will not justify any deduction which exceeds tho actual loss. 

If a soldier is sentenced to stoppages for losing by neglect articles of his 
clothing or equipments, and theso articles are afterwards found and iu 
serviceable condition, ho has ‘’made good” tho loss. Where two soldiers 
M'cro con^^■ctod of linving jointly injured public property, each was hold to bo 
t ightly sentenced to make good tho whole amount of tho injury sustained; 
and in the event of one soldier dying, or otherwiso censing to bo amenable 
to tho award, tho whole amount might bo legally loticd upon tho other. 

Where, however, both remained amenable, tho stoppages would bo properly 
divided between them in equal proimrlions. 

Tho principle is, that stoppages aro intended, not for punishment, but to 
com])cnEato for loss sustained. 

Proviso (c). As to tho power to order forfeiture of pay for olTonccs com- 
mitted on active service, see s. W ((1) and s, -IG (2)(<f). Thooffect of tho proviso 
is that any forfeiture ordered under those provisions will only take effect on 
(ho balance of tho soldier's pay which remains after pro\iding for any other 
penal deductions to which ho may bo liable at tho time. 


189. Any deduction of pay authorised by this Act may be how dcduc* 
remitted in such manner and by such authority as may be from 
time to time provided by Royal Warrant, and subject to the rendWwb 
provisions of any such wan’aut may be remitted by tlie Secretar)' of 
Stale. 


140. (1.) Any sum authorised by this Act to be deducted from s„ppio. 
tlie ordinary pay of an oflicer or soldier may, witljout prejudice to 
, any other mode of recovering the same, bo deducted from the from ordi- 
ordinary p.ay or from any sums due to such oflicer or soldier in 
such manner, and •when deducted or recovered may be appropriated 
in such manner, as may be from time to time directed by any 
regulation or order of the Secretary of State, 

(2.) And any such regulation or order may from time to 
time declare what shall be deemed for the puqrosea of the 
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Part rV. provisions of this Act relating to deductions from pay to constitute 
— a day of absence or a day of imprisonment or detention, so, however, 
14(M42 reckoned as a day unless the absence or 

imprisonment or detention has lasted for six horn's or upwards, 
whether wholly in one day or partly in one day and partly in another, 
or unless such absence prevented the absentee from fulfilling, any 
military duly which was thereby thrown upon some other person. ' 

(3.) In cases of doubt as to the proper issue of pay or the proper 
deduction from pay due to any officer or soldier, the pay may be 
withheld until His Majesiy’s order respecting it has been signified 
through a Secretary of State, which order shall be final. 

l^ozE. I 

Snb'Section (1). Sums due. Tliis irill allorr the amount to be deducted 
from prize-money or other sums earned bat not paid to an officer or soldier. 

It vronld include good conduct pay or deferred pay, but not money lodged in 
the regimental savings’ bank. 

Sub-section (2). Day of absence. See Fay Warrant, and note to s. 138 (1). | 

Prohibition 141. Every assignment of, and every charge on, and every 
mmt of' agreement to assign or charge, any deferred pay, or military reward 
paj ^ ^^y officer or soldier of any of His Majesty’s forces, 

siona, 4c. or any pension, allowance, or relief payable to any such officer or 
soldier, or his widow, child, or other relative, or to any person in 
respect of any military service, shall, except so far as the same is 
made in pursuance of a Eoyal Warrant for the benefit of the 
family of the person entitled thereto, or as may be authorised by 
any Act for the time being in force, be void. 

Note. 

The assignment of pay by an officer or soldier is void 1^ law independently 
of this enactment. A pension or retiring allowance, on the other baud, would 
but for this enactment be assignable. See Lucas v. Barris, 18 Q.BJ). 127 ; 
Crowe V, Price, 22 Q,B.D.429. 

Authorised by any Act, This refers to 2 & 3 Yict. c. 51, anthorising the 
assignment, in certain cases, of a pension to guardians of the poor giving 
relief to ihe pensioner or his family. 

Punish- 142. (1.) Where any regulations made by the Secretary of State 
Commissioners of His Majesty’s Treasuiy, with respect to 
payment of any militaiy reward, pension, or allowance, or 
any sum payable in respect of militaiy service, or with respect to 
the payment of money or delivery of property in the possession of 

the military authorities, provide for proving, whether on oath. 

or by statutory declaration, the identity of the recipient or any other 
matter in connection with such payment, such oath may be admini- 
stered and declaration taken by tbe persons specified in the regu- 
lations, and any person who in sueb oath or declaration wilfully makes 
any false statement shall be liable to the punishment of perjury. 

(2.) Any person who falsely represents himself to any military 
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AIIMY ACT. 


Part IV. carriages and horses belonging to His Majesty or employed 
gg_ in his military service, "when conveying any such persons 

143-144. as above in this section mentioned, or baggage or stores, 

or returning from conveying the same, 
shall be exempted from payment of any duties or tolls on embarking 
or disembarking from or upon any pier, -wharf, quay, or landing- 
place, or in passing along or over any turnpike or other road or. 
biidge, otherwise demandable by virtue of any Act of Parliament 
already passed or hereafter to be passed, or by virtue of any Act, 
Ordinance, order or direction of the legislature or other authority 
in India or any colony : 

Proidded that nothing in this section shall exempt any boats, 
barges, or other vessels employed in conveying the said personst 
horses, baggage, or stores along any canal from payment of tolls 
in like manner as other boats, barges, and vessels. 

(2.) When any soldiers have occasion in their march by route to 
pass regular ferries in Scotland, the officer commanding may, at 
his option, pass over with his soldiers as passengei-s and shall pay 
for himself and each soldier one-half only of the ordinary rate 
payable by single persons, or may hire the ferry boat for himself 
and his party, debarring othera for that time, and shall in all 
such cases pay only half the ordinary rate for such boat. 

(3.) Any person -who demands and receives any duty toll, or 
rate in contravention of this section shall, on summary conviction, 
be liable to a fine not exceeding five pounds nor less than ten 
ehillings. 


Note. 

Sab-section (1). Regular forces. This expression inclndes the Alarines and 
His Majesty's Indian forces, also the reserve forces when snbject to military 
law: s. 190(8). 

The exemption is not a personal one, but is confined to officers and soldiers 
when on duty or on the march ; thus nn officer driving from his private house 
to barracks would not be entitled to the exemption. 

For definition of India and colony, see a 190 (21), (23). 

Snb-section (3). On summarg conviction, see ss. 166-169. 


ofarf^iers'^ ^ fioldier of His Majesty’s regular forces shall not 

in respect be liable to be taken out of His Majesty’s service by any process, 
p^ckL execution, or order of any court of law or otherwise, or to be com- 
pelled to appear in person before any court of law, except in respect 
of the following matters, or one of them ; that is to say, 

(a.) On account of a charge of or conviction for crime ; or 

(5.) On account of any debt, damages, or sum of money, 
when the amount exceeds tliirty pounds over and above all 
costs of suit. 

(2.) !For the purposes of this section a crime shall mean a felony 
misdemeanonr, or other crime or ofience pnnishable, according to 
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Exemptions in respect of Civil Process, 

the law in force in that part of His Majesty’s dominions in which Part IV, 
such soldier is, with fine or imprisonment or some gi’eater punish- ^ 
nient, and shall not include the oflfence of a person absenting 
himself from his service, or neglecting to fulfil his contract, or 
otherwise misconducting himself respecting his contract. 

(3.) For the purposes of this section a court of law shall be 
" deemed to include a 001111 : of summary jurisdiction and any 
magistrate. 

(4.) The amount of the debt, damages, or sum shall be proved 
for the purpose of any process issued before the court has adjudi- 
cated on the case by an affidavit of the person seeking to recover 
the same or of some one on his behdf, and such afiidavit shall be 
sworn, without payment of any fee, in the manner in which 
affidavits are sworn in the court in which proceedings are taken for 
the recovery of the sum, and a memorandum of such afiidavit shall, 
witliout fee, be endoi’sed upon any process or order issued against 
a soldier. 

(5.) All proceedings and documents in or incidental to a process, 
execution, or order in contravention of this section shall be void j 
and where complaint is made by a soldier or his commanding 
officer that such soldier is dealt with in contravention of this 
section by any process, execution, or order issued out of any court, 
and is made to that court or to any court superior to it, the court, 
or some judge thereof, shall examine into the compkiint, and shallj 
if necessary, discharge such soldier without fee, and may award 
reasonable cost to the complainant, w’hich may be recovered as if 
costs had been awarded in his favour in any action or other pro- 
ceeding in such court. 

Provided that — 

(1.) Any person liaving cause of action or suit against a soldier 
of the regular forces may, notwithstanding anything in this 
section, after due notice in writing given to the soldier, or 
left at his last quarter's, proceed in such action or suit to 
judgment, and have execution other than against the 
person, pay, arms, ammunition, equipments, regimental 
necessaries, or clothing, of such soldier ; and 

(2.) This section shall not prevent such proceeding with respect to 
apprentices and indentured laboui'ers as is authorised bv 
this Act. 

Note. 

The history of this section is given in Olode, Mil Fore., i 208. It exempts 
a soldier from appearing in person, though not from being sued, in case of 
a debt under £30. 

As to apprentices and indentured labourers, see ss. 96, 97. 

The exemption conferred by this section does not, of course, apply to a 
soldier reqtiired to attend ns a wituess before a court of law. 
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ARMY ACT. 


Part IV. 

s. 145. 
Liability of 
soldier to 
maiataiii 
wife and 
children. 


146. (1.) A soldier of the regular forces shall be liable to con- 
tribute to the maintenance of his trife and of his children, and 
also to the maintenance of any bastard child of 'vrhich he may be 
proved to be the father, to the same extent as if he were not a 
soldier ; but execution in respect of any such liability or of any 
order or decree in respect of such maintenance shall not issue 
against his person, pay, arms, ammunition, equipments, instruments,-^ 
regioiental necessaries, or clothing, nor shall he be liable to be 
punished for the offence of desertmg or neglecting to maintain his 
wife or family, or any member thereof, or of leaving her or them 
chargeable to any union, palish, or place. 

(2.) When any order or deci'ee is made under any Act or at 
common law for payment by a man who is or subse(|uently becomes 
a soldier of the regular forces either of the cost of the maintenance 
of his wife or child, or of any bastard child of whom he is the 
putative father, or of the cost of any relief given to his wife or 
child by way of loan, a copy of such order or decree shall be sent 
to a Secretary of State, or any officer deputed by him for the 
purpose, and in the case— 

(a.) Of such, order or decree being so sent ; or 
(b.) Of it appearing to the satisfaction of a Secretary of State, 
or any officer deputed by him for the purpose, that a 
soldier of the regular forces has deserted or left in destitute 
circumstances, without reasonable cause, his wife or any ot 
his legitimate children under fourteen years of age, 

the Secretary of State, or officer, shall order a portion not exceeding 
in respect of a wife or children one shilling, and in respect of a 
bastard child sixpence of the daily pay of a non-commissioned 
officer who is not 6efow the ranh of serjeant, and not exceeding in 
respect of a wife or children sixpence, and in respect of a bastard 
child threepeiice, of the daily pay of any other soldier, to be deducted 
from such daily pay, and to be appropriated in liquidation of the 
sum adjudged to be paid by such order or decree, or towards the 
maintenance of such wife or children, as the case may be, in such 
maimer as the Secretary of State, or officer, thinks fit. 

(3.) Where a proceeding is instituted against a soldier of the 
regular forces under any Act, or at common law, for the purpose of 
enforcing against him any such liability as above in this section 
mentioned, aud such soldier is quartered out. of the jurisdiction of 
the court, ot, if the proceeding is before a court of summary^ 
jurisdiction, Qtit of the petty sessional division in which the pro- 
ceeding is instituted, the process shall he served on the co mmandin g 
officer of such soldier, and such service shall not be valid unless 
there he left therewith, in the hands of the commanding officer, 
a sum of mobey (to be adjudged as costs incurred in obtaining the 
oi-der or decree, if made against the soldier) sufficient to enable him 
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ABUT ACT. 


Part IV. 

S3. 

152-164. 


Fnaisli* 
ment for 
inducing 
soldiers to 
desert. 


Apprehen- 
sion of 
deserters. 


imprisoned, "with or "withont hard labour, for any period not 
exceeding three months. 

Kotb, 

Bis ilajtst^s reffular forces. Bee definition in 6. 190 (8). 

On summary conviction. See ss. 166-168. 

153. Any person who in the United Kingdom or elsewhere by 
any means whatsoever — 

(1.) Procures or persuades any soldier to desert^ or attempts to 
procure or persuade any soldier to desert ; or 

(£.) Knowing that a soldier is about to desert^ aids or assists 
him in deserting j or 

(3.) Knowing any soldier to be a deserter, conceals such soldier, 
or aids or assists him in concealing himself, or aids or 
assists in his J'escue, 

shall be liable on summary conviction to be imprisoned, with or 
without hard labour, for a term not exceeding six months. 

Kote. 

* 

(1) If this offence is committed by a person subject to military law, it canl 
be dealt with under s. 12. ' I 

On svmmary conviction. See ss. 165-168. 

154. With i;espect to deserters the following provisions shall 

have effect ; 

(1.) Upon reasonable suspicion that a person is a deserter, it shall 
be lawful for any constable, or if no constable can be 
immediately met witdi, then for any officer or soldier or 
other person, to apprehend such suspected person, and 
forthwith to bring him before a court of summary 
jurisdiction : 

(2.) A justice of the peace, magistrate, or other person having 
authority to issue a warrant for the apprehension of a 
peiBon charged with mime may, if satisfied by evidence' 
on oath that a deserter is or is reasonably suspected to be 
within his jurisdiction, issue a warrant authorising such 
deserter to he apprehended and brought forthwith before 
a comt of summary jurisdiction : 

(3.) Where a person is brought before a court of summary juris- 
diction charged with being a deserter under this Act, such 
court may deal with the case in like manner as if such 
person were brought before the court charged with an 
indictable offence, or in Scotland an offence : . 

(4.) The court, if satisfied either by evidence on oath or by the 
confession of such person that he is a deserter shall forth- 
with, as it may seem to the court most expedient with 
regard to his safe custody, cause him either to be delivered 
into military custody, in sneh manner as the eburt may 
deem most expedient^ or, until he can he so delivered, to 
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AEMY ACT. 


Part IV. 

BB, 

166-156. 
Penalty on 
trafficking 
in commis- 
Etons. 

.34 & 35 
Viet. c. 36. 


3S&39 
Viet. c. 16. 


155. Every person (except the Army Purchase Commissioners, 
and persons acting under their authority by virtue of the Regu- 
lation of the Forces Act, 1871) who negotiates, acts as agent for, 
or otherwise aids or connives at — 

(1.) The sale or purchase of any commission in His Majesty’s 
regular forces ; or 

(2.) The giving or receiving of any valuable consideration in, 
respect of any promotion in or retirement from such 
forces, or any employment therein ,* or 
(3.) Any exchange which is made in manner not authorised by 
regulations made in pursuance of the Regimental Exchanges 
Act, 1875, and in respect of which any sum of money or 
other consideration is given or received, 


shall be liable on conviction on indictment or information to a fine 
of one hundred pounds, or to imprisonment for any period not 
exceeding six months, and if an officer, on conviction by court- 
martial, to be dismissed the service. 

166. (1.) Every person who — 

(a.) Buys, exchanges, takes in pawn, detains, or receives from a 
soldier, or any person acting on his behalf, on any pretence 
whatsoever; or 

(5.) Solicits or entices any soldier to sell, exchange, pawn, or 
giveaway; or 

(c.) Assists or acts for a soldier in selling, exchanging, pawning, 
or making away with, 
any of the property following ; namely, any arms, ammunition, 
equipments, instruments, regimental necessaries, or clothing, or 
any military decorations of an officer or soldier, or any furniture, 
bedding, blankets, sheets, utensils, and stores in regimental charge, 
or any provisions or forage issued for the use of an officer or soldier 
or his horse, or of any horse employed in His Majesty’s service^ 
shall, unless he proves either that he acted in ignorance of the 
same being such property as aforesaid, or of the person with whom 
he dealt being or acting for a soldier, or that the same was sold by 
order of a Secretaiy of State or some competent military authority, 
be liable on summary conviction, in the case of the first offence, to 
a fine not exceeding twenty pounds, together with treble the value 
of any property of which such offender has become possessed by 
means of his offence ; and in the c^e of a second offence, to a fine 
not less than five pounds and not exceeding twenty pounds, together 
with treble the value of any property of which such offender has~^ 
become possessed by means of his offence, or to imprisonment, with 
or without hard labour, for a term not exceeding six montTia . 

(2.) Where any such property as above in this section mentioned 
is found in the possession or keeping of any person, such person 
may be taken or summoned before a court of summary jurmdiction, 


Penalty on 
purchasing 
from 
soldiers 
Feglmental 
necessaries, 
equip- 
ments, 
stores, tc 
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ARSTT ACT. 


Part IV. 
ss. 

156-167. 


_ jrson not 
to te tried 
twice. 


(9 ) Every person tvlio receives, detains, or has in his possession 
the identity certificate or life certificate of a person entitled to a 
military pension or to reserve pay or to any bounty as a pledge or J 
security for a debt, or with a view to obtain payment from the 
pensioner or person entitled to the pay or bounty of a debt due [ 
either to himself or to any other person, shall be liable on-summary* 
conviction to the like penalty as for an offence under sub-section— 
one of this section, and the certificate shall be deemed to be 
property within the meaning of this section. 


liOTE. 

This section applies to natives of India and to the arms, &c., of Indian 
soldiers. 

Sub-section (2). It was held in Laws v. Read, 63 L.J. Q.B. 683, that 
the arrest, without warrant, of a person found in possession of stores waa 
lawful, even though the person was charged and convicted of purchasing tho 
stores from a soldier under sub-section (1), and that an action for falso 
imprisonment in such a case would not lie. 

Sub-section (3). This sub-section is virtually repealed by the Crimina? 
Evidence Act, 1898, which enables persons charged with offences, and the 
wives or husbands of such person^ to give evidence subject to certain, 
conditions, and supersedes all exist'ing enactments authorising such persons to- 
give evidence. See Buie 80, and note. 

For definition of India, colony, court of summary jurisdiction, and horse, 
see s. 190 (21), (23), (35), (40). 

Sub-section (9). This sub-section, as amended by the Army (Annual) F 
Act, 1904, now applies to any long training bounty certificates which may-|^ 
bo held by militiamen or yeomen. (See Army Order 115 of 1901.) | 


Jurisdidion. 

157. Where a person subject to military law has been acquitted 
or convicted of an offence by a court-martial, be eball not be liable 
to be tried again by a court-martial in respect of that offence. 

ISOXE. 

Where a court is illegally constituted — as, tor example, if convened by an 
officer not authorised to convene it, or if composed of too few members— --it 
is no court at all, and therefore the accused will not really have beenf 
tried, and may be tried again, 

- So also, a finding of conviction iLnot confirmed is of no validity (s. 54 (6)), 
and tbo accused therefore in such a case has not been convicted, and can b& 
tried again. See ch. Y, para. 5. 

The principle of law is that a man shall not be tried twice in respect of 
the same offence. It has been laid down that the test question is — Would 
the evidence produced on the second trial have sufficed to support a con- 
viction on the first. If so, the second trial is illegal and void. 

Where a man is retried on the same charges, it is not usual to impose a | 
more severe punishment than that awarded on the first trial, and a coufi^Uing ' 
officer should exercise his power of remission when confirming the procee^ngs, 
if a greater punibhment has been awarded on the second trial. 

Where on the second trial the charge is for a different offence or the 
particulars refer to a different set of facts, the second trial is valid, but an 
offence of which under s. 56 the man could have been convicted on the ^st 
trial is not a different offence. 
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ARMY ACT. 


Part IV. It lias teen ruled bj a Judge Advocate-General that a militiaman 

Eentenced by bis commanding officer to imprisonment during bis period of 

training, can be kept in prison for tbe wbole term of his sentence, altbougb 
the period of training expires before tbe expiration of tbe sentence. 


LiaUlity to 159. Any person subject to military law who within or without 
law His Majesty’s dominions commits any offence for which he is liable 
^ac^of**^ to be tried by court-martial, may be tried and punished for s nch 

(either within or without His Majesty’s 
dominions) which is within the jurisdiction of an oflScer authorised 
to convene general courts- martial, and in which the offender may 
for the time being be, in the same manner as if the offence had 
been committed where the trial by court-martial takes place, and 
the offender were under the command of the officer convening such 
com't-martiaL 

Note. 

This sectiou provides tbai au offender may be tried by court-martial 
auywhere, so long as be is tried witbin the jurisdiction of an officer authorised 
to convene general courts-martiaL 


'Punish- 
ment not 
increased 
^ trial 
elsewfaeFa 
than offence 
committed. 


160. No person shall he subject to any punishment or penalties 
imder the provisions of this Act other than those which could 
have been indicted if he had been tried in the place where the 
offence was committed. 


Note. 


This enactment seems useless, as any difference in punishment under tbe 
Act is not dependent on tbe place of triaL 

Liability to A person shall not in pursuance of this Act be tried or 

inw'in'^ pimished for any offence triable by court-martial committed more 
three years before the date at which his trial begins, except 
trial of in the case of the offence of mutiny, desertion, or fraudulent 

ojEtcn CC6 ^ 

enlistment ; hut this section shall not affect the jurisdiction of a 
. civil court in the case of any offence triable by sucli court, as well 
as by court-martial ; and where a soldier has served continuously 
in an exemplary manner for not less than three years in any corps 
of His Majesty’s regular forces, he shall not be tried for any such 
offence of desertion (other than desertion on active service), or of 
fraudulent enlistment, as was committed before the commencement 
of such three years, hut where such offence was fraudulent enlist- 
ment, all service prior to such enlistment shall he forfeited. 

Provided that a Secretar)' of State may res tore all or any part of the 
service forfeited under this section to any soldier who may perform 
good or faithful service, or may otherwise be deemed by such 
Secretary of State to merit such restoration of service. - — J 


Note. 

The effect of this section is that on tbe expiration of three years from 
the commission of an offence, the offender is free from being tried or punished 
under this Act by court-martial, for any offence except mutiny, desertion 
or fraudulent enlistment. Mutiny may be tiled at any time. With regard to 
desertion and fraudulent enlistment, it is provided that except in the case 
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AEMT ACT 


Part IV. 

3S. 

162-168. 


Bej^ulations 
as to 
evidence. 


Kote. 

This Ecction, in effect, dedares that a person snLject to military law is not 
to be esempted from the civil law by reason of his military status, so that 
a person acquitted or convicted of an offence by a conrt-marlial may still 
be tried by a civil court for the same offence, as being an offence against the' 
civil law. Sub'section (1), however, protides in favour of tho soldier,, 
that a civil court in awarding punishment for an offence, shall have regard 

to any military punishment he may already have undergone ; while sub- 

section (6) farther declares that where a person subject to military law has- 
been acquitted or convicted of an offence by a competent civil court, he 
shall not be tried under military law for that offence. 

As to sub-section (2), see s. 144. 

Sub-section (5). It will be observed that an offence, though committed 
out of the United Kingdom, can be tried and punished in England. See also 
f. 170 (3). 

Stth-section (6). If a non-commissioned officer is convicted by a civil coimt, J 
the case is to be reported to an officer not below the rank of brigadier-generaU 
so that he may consider whether it is desirable to recommend the reduction 
of the offender: K.B., para. 506. 

Evidence. 

163. (1.) The following enactments diall be made 'with respect in' 
evidence in proceedings under this Act, whether before a civil court- 
or a court-martial ; that is to say, 

(a.) The attestation paper purporting to be signed by a pereon on. 
his being attested as a soldier, or the declaration pur- 
porting to be made by any person upon bis re-engageme^t 
in any of His Majesty’s regular forces, or^.Jipofi any “ 
enrolment in any branch of His Majesty}s^ service, shall 
be evidence of such person having give/ the answers to 
questions which he fe therein represented/as hanng given : 

The enlistment of a person in His nlajestj-’s service 
may be proved by the production of a copy of his attesta- 
tion paper purporting to be certified to be a tine copy by 
the officer having the custody of the attestation paper 
without proof of the handwriting of such officer, or of his. 
having the custody of the paper : 

(5.) A letter, return, or other document respecting the service of 
any person in or the discharge of any person from any 
portion of His Majesty’s force?, or respecting a person not 
having served in or belonged to any portion of His 
Majesty’s forces, if purporting to be signed by or on behalf 
of a Secretary of State, or of the Commissioner of the- 
Admiralty, or by the commanding officer of any portion 
of His Majesty’s forces, or of any of His Majest/s ships,”^ 
to which such person appears to have belonged, or alleges 
that he belongs or had belonged, shall be evidence of the- 
facts stated in such letter, return, or other document ; 

(c.) Copies purporting to be printed by a Government printer 
of King’s Regulations, or regulations referred to in section. 
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-one luincli'ecl and forty-two of this Act, of royal warrantg, part IV. 
of ariiiy circulai-s or ordera, and of rules made by His ^ ‘““g 
Slajesty, or a Secretary of Stiite, in pnrsuauce of this Act, 
shall be evidence of such regulations, royal warrants, army 
circnlai’s or orders, and rules : 

(d.) An army list or gazette purporting to be published by 
authority, and cither to be printed by a Government 
printer, or to be issued, if in the United Kingdom, by 
His Majest}’’s Stationery Office, and if in India, by some 
office under the Governor-General of India or the Governor 
of any Presidency in India, shall be evidence of the 
status and rank of the officers therein mentioned, and of 
any appointment held by such officere, and of the corps or 
battalion or arm or branch of the service to which such 
officers belong : 

(fl.) Any warrants or orders made in pursuance of this Act by 
any military authority shall be deemed to be evidence of 
the matters and things tlicrein directed to be stated by or 
in pui’suance of this Act, and any copies of such warrants 
or orders purporting to be certified to be true copies by 
the officer therein alleged to be authorised by a Secretary 
of State or Commander-in-Chief to certify the same shall 
be admissible in evidence. 

***** 

[PniMgriiijli (/) is repo.'ilod by tlio Eosorve Forces Act, 1882, but is ro- 
•enneted in substance by s. ‘21 (2) of that Act for both the army and militia 
reserve : see p, (528 below. J 

(y.) Where a record is made in one of the regimental books in 
pursuance of any Act or of the King’s Regulations, or 
otherwise in pursuance of military duty, and purports to 
be signed by the commanding officer or by the officer 
whose duly it is to make such record, such record shall 
be evidence of the facts thereby stated ; 

(h.) A copy of any record in one of the said regimental books 
purporting to be certified to be a true copy by the officer 
having the custody of such book shall be evidence of such 
record : 

{i.) A descriptive return within the meaning of this Act, piir- 
' porting to be signed by a justice of the peace shall be 
evidence of the matters therein stated. 

- (2) For the purposes of this Act the expression “Government 
j)rint(*r” means any printer to His Majesty, and in India any 
Government press. 

Note. 

ScoRenornlly as to evidonco of docuraonts, cL VI, pariis. 30-40, 

This Eoctioii provides for the admissibility in evidence of a variety of 
documents or copies of documents used in the .administration of military Law, 
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Part IV, 

ES. 

163-165. 


Evidence of 
clrJl convic- 
tion or 
acqnittsl. 


Evidence of 
conviction 
by court- 
martial. 


bnt does not make them conclusive evidence ; tliercforc evidence may Le 
given to contradict them. 

In the case of such a document, for instance, as a letter respecting the 
service of a man, great caution is required as regards the identity of the 
accused with the person named in the document ; and ir the accused deuies 
that the facts stated iu any such doinunent apply to him, independent 
evidence of identity must he obtained. Sec Buie 46 (B) and note. 

Documents made evidence By this section except those mentioned in sub- 
section (1) (c) and (d) can only be received as snch uhen produced by a 
witness on oath. 

(a) Purporting. This expression in this and other paragraphs means 
that if the paper appears to be certified or to be signed as mentioned in the 
paragraph, it can be accepted without calling a witness to prove that it has 
been so certified, signed, &c., unless indeed some evidence is given to the 
contrary. If any evidence is produced casting a doubt on the authenticity 
of a document, the court should require endeuce of the certificate or 
signature, &c., to be given by a witness. 

(c.) Since Ist January, 1888, the legulations formerly notified in Army 
drcnlars Lave been promulgated together with General Orders under the 
title of Army Orders. The language of this section was modified by the 
Army (Annual) Act, 1895, so ns to make it expressly applicable to Army 
Orders. 

(^.) For the purpose of this paragi'aph it is important that the records in 
the regimental books should be signed by the proper ofiieer, namely, the 
officer required by this Act, by the King’s Begulutions, or by bis militan' 
duty, to make the record. A record not in the regimental books is not 
made evidence 

164. IVhenever any person subject to nailitary law has been 
tried by any civil court, the clerk of such court, or bis deputy," or 
other officer having the custody of the records of such court, shall, 
if lequired by the commandiug officer of such person, or by any 
other officer, ti^smit to him a certificate setting forth the offence 
for which the person was tried, together with the judgment of tlie 
court thereon if he was couvicled, aud the acquittal if he was 
acquitted, aud shall be allowed for snch certificate a fee of three 
shillings. Any such certificate shall he sufficient evidence of the 
conviction aud sentence or of the acquittal of the prisoner, as the 
case may be. 

Kote. 

The object of this section is to facilitate the proof of a conviction or 
acquittal by a civil court. 

165. The original proceedings of a court-martial, purporting to 
he signed by the president thereof and being iu the custody of the 
Judge Advocate-General, or of the officer having the lawful custody^ 
thereof, shall he deemed to be of such a public nature as co be 
admissible in evidence on their mere production from such custody ; 
and any copy puiqjorting to be certified by such Judge Advocate- 
General or his deputy authorised in that behalf or by the officer 
liaviug such custody as aforesidd, to be a true copy of such pro- 
ceedings or of any part thereof, shall le admissible in evidence 
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Part lY. either of two or more justices of the peace sitting at some court or 
— public place at which justices are for the time being accustomed to 
108-167. assemble for the pm-pose of holding petty sessions, or of some 
magistrate dr officer sitting alone or with others at some court or 
other place appointed for the public administration of justice and 
for the time being empowered by law to do alone any act authorised 
to be done by more than one justice of the peace. 

(6.) Subject to the provisions of this Act with regard to the 
payment to the informer, fines and other sums recovered before 
a court of summary jurisdiction in pursuance of this Act shall, 
notwithstanding anything contained in any other Act, if recovered 
in England, be paid into the Exchequer, and if recovered in 
i 4 &i 5 Tiot. Ireland, shall be applied in manner directed by the Pines Act 
(Ireland), 1851 , and any Acts amending the same. 


IfoTE. 


Sects. 166, 167, and 168 are the sections ordinarily inserted in Acts of 
farliament for the recovery of fines and the prosecution of offences before 
justices of the peace, police magistrates, or in Scotland sheriffs, who are all 
referred to as courts of summary jurisdiction. See the definition in s. 190 (33). 

See also as regards England, the Summary Jurisdiction Act, 1879 (42 & 
, 43 Viet. c. 49); under which a court of summary jurisdiction must when 
tiyiog a case consist in Eugland, except London, of two justices or of a 
stipendiary magistrate, and in London, of the Lord Mayor or an alderman in 
the city, and elsewhere of a metropolitan police magistrate. 

Snb~scrtion (4), Under the last-mentioned Act, two justices, if not sitting 
in a petty sessional courthouse, have only limited powers of fine and 
imprisonment ; and such powers do not extend to imposing the minimum 
fine or imprisonment fixed in some cases by this Act. In such a case they 
may, under this subsection, impose the maximum fine or imprisonment which 
they can impose in ordinary cases, i.e., 20s. or 14 days (42 & 43 Viet. c. 49, 
S.20 (7)). 


Summary Scotlaud, offences and fines which may be prosecuted 

proceedings and recovered on summary conviction may be prosecuted and 
in Scotland. , , i- i , 

recovered, and proceedings under this Act may he taken at the 

instance of the procurator fiscal of the court, or of any person in 
that behalf authorised by a Secretary of State or the Commander- 
in-Chief, or of any person authorised by this Act to complain. 

(2.) All fines under this Act in default of payment, and all ordei’s 
made under this Act failing compliance, may be enforced by im- 
prisonment for a term to be specified in the order* or conviction, but 
not exceeding three months, and the conviction and warrant may 
27 & 28 Viet. number three of Schedule K of the Summaiy Pre- 

c. 53. cedure Act, 1864. ' 

(3.) All fines and other sums recovered under this Act b^ore a 
court of summary jurisdictiou, subject to any payment made to the 
informer, shall be paid to the King's and Lord Treasurer’s Eemem- 
hrancer, on behalf of His Majesty, 

(4.) It shall be no objection to the competency of a person to 
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art IT. of tlie pJaintifTs claim, and the plaintiff does not recov'er more than 
the sum tendered or paid, he shall not recover any costs incurred 
170-172. tender or payment, and the defendants shall be entitled 

to costs, to be taxed as between solicitor and client^ as from the 
time of such tender or payment ; but this provision shall not affect 
costs on any injunction in the action. 

(3.) Ever}’ such action, and also every action against a member 
or minister of a court-martial in respect of a sentence of such 
court, or of anything done by virtue or in pursuance of such 
.sentence, shall be brought in one of His Maje<»t}"’s superior courts 
in the United Kingdom (which courts shall have jurisdiction to 
tiy the same whex’ever the matter complained of occurred) or in a 
supreme court in India, or in any colonial court of superior 
jurisdiction, provided the matter complained of occurred within the 
jorisdiction of such Indian or Colonial court respectively, and in 
no other court whatsoever. 

Korn. 

With respect to actions for damages and other proceedings against oilicers 
acting without jurisdiction or in excess of their jurisdiction, see ch. Till, 
para. 40. This section prevents anj' such action or other proceeding being 
instituted after the expiration of six months from the date of the act or default 
complained of. 

Actions can be Lronght in courts at home in respect of acts done abroad. 
See cL VIII, paras. 56, 57. 

See note to pat a. 102 of cL VIII as to the modifications introduced into I 
this section hy the Public AutboritiesProlet tion Act, 18s)3 (SO & 57 Yitt. c. Cl). ] 


ilisccUuneous. 


Exercise of 
powers 
vested in 
holder of 
mil.tsrj* 
office. 


171. Any power or jurisdiction given to, and any act or tliiug to 
he done by, to, or before any person bolding any military office may 
be exercised by, or done by, to, or before any other person for the 
time being authorised in that behalf according to the cuslom of the 
service, or according to rules made under section seventy of this Act. 


ISOTF, 

The object of this section is to prevent any legal difficulties arising from 
the usage of the army relating to the delegation of authority hy one officer 
to another For example, an ofiicer authorised by the commanding officer > 
to tell off offenders can exercise the powers of the commanding officer under 
fccct. 46. Again, a report which is directed hy this Act to be made to a general 
officer or to an officer Laving power to convene or confirm courts-martial may 
be addressed to tbe adjutant or other person to whom such reports are 
usually addressed. See also Buie 131. f 

^here any onler is authorised by this Act to be made 
otdraof Commander-iu-Chief or tlie Adjutant-General, or by th§_ 

miiitai}’ Commander-in-Uluef or Adjutant- Generd of the forces in India, 
authontJes. general or other officer commanding, such order may he 

signified by an order, instruction, or letter under the hand of 
any officer authorised to issue ordere on behalf of such Commander- 
in-Chief, Adjntanl^General, or general or other officer commanding, 
and an order, instruction, or letter purporting to be signed by any 
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officer appearing therein to be' so antliorised shall be evidence of Part IV. 
his being so authorised. — 

(2.) The foregoing enactment of this section shall extend to 
any oi-der or directions issued in pursuance of this Act in relation 

I to a military convict or military prisoner or soldier undergoing 
detention, and any such oi-der or directions shall not be held void 
by reason of the death or removal from office of the officer signing 
or ordering the issue of the same, or by reason of any defect in 
such order or directions, if it be alleged in such order or direc- 
Itions that the convict, or prisoner, or soldier has been convicted,, 
and there is a good and valid conviction to sustain the order or 
directions. 

(3.) An order in any case if issued in the prescribed foim shall 
be valid, but an order deviating from the prescribed form if 
otherwise valid shall not be rendered invalid by^ reason only of 
such deviation. 

1 (4 ) Where any military convict, or military prisoner, or soldier 
undergoing detention, is for the time being in custody, whether 
military or civil, in any place or manner in which he might legiilly 

I be kept in pursuance of this Act, the custody of such convict, or 
prisoner, or soldier, shall not be deemed to be illegal only by 
reason of any informality or error in or as respects the order, 
warranty or other document, or the authority by or in pursuance 
•(whereof such convict, or prisoner, or soldier was brought into or 
is detained in such custody, and any such order, warrant, or docu- 
ment may be.amended accordingly. 

(6.) Where a military convict, or a military prisoner, or a soldier 
undergoing detention, or a person who is subject to military law and 
charged with an offence, is a prisoner or soldier in military custody, 
and for the purpose of conveyance by sea is delivered on board a 
ship to the person in command of the sliip or to any other person oii 
board the ship acting under the authority of the commander, the 
[order of the military authority which authorises the prisoner or 
I soldier to be conveyed by sea shall be a sufficient authority to such 
peison, and to the person for the time being in command of the ship, 

I to keep the said prisoner or soldier in custody and convey him in 
accordance with the order, and the prisoner or soldier while so 
kept shall be deemed to be kept in military custody. 


Note. 

-^Jdub-section (1). The object of this sub-section is similar to that of s. 171. 
It will' ‘allow orders of a general or other officer to bo signed by the staff 
officer or adjutant as authorised by the custom of the service, but the con- 
firmation of courts-martial, and warrants or other documents relating to 
I imprisonment or detention or the infliction of any other punishment must bo 
signed by the officer himself. 

Sub-sections (2) and (3) are introduced with a view to prevent military 
proceedings from being rendered void by merely techuical objections. 
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Pai-t TV. 
ss. 

172-174. 


Furlough 
in case of 
eickness. 


licences of 
canteens. 


8nb-ECction (3). Preicribed. See Buie 133. 

Sub-section (4). This sub-section is introduced for tbe same object as 
sub-sections (2) and (3). These sub-sections \rould probably not meet a case 
where the order, warrant, or document is issued by a person having no 
authority to issue it. In such a case it irill be advisable to procure a 
warrant from a Secretary of State under s. 165. 

173. If any soldier on furlough is detained hy sickness or other 
casualty rendering necessary any extension of such furlough in any- 
place, and there is not any officer in the perfornoance of military 
duty of the rank of captain, or of higher rank, within convenient 
distance of the place, any justice of the peace who is satisfied of 
such necessity may grant an extension of furlough for a period 
not exceeding one month ; and the said justice shall by letter 
immediately certify such extension and the cause thereof to the 
commanding officer of such soldier if known, and if not^ then to a 
Secretary of State. The soldier may be recalled to duty by his 
commanding officer or other competent military authority, and the 
fiu-lough shall not be deemed to be extended after such recall ; but, 
save as aforesaid, the soldier shall not in respect of the period of 
such extension of furlough be liable to be treated as a deserter 
or as absent without leave. 

Note. 

A soldier who makes a false statement to an officer or justice in respect of 
extension of bis furlough may be tried and punished by court-martial : 
s. 27 (4). 

174. (1.) When a person holds a canteen under the authority 
of a Secretary of State or the Admiralty, it shall be lawful for 
any two justices within their respective ■jurisdictions to grant, 
transfer, or renew any licence for the time being required to enable 
such person to obtain or hold any excise licence for the sale of any 
intoxicating liquor, without regard to the time of year, and 
without regard to the requirements as to notices, certificates, or 
otheiwise, of any Acts for the time being in force affecting such 
licences ; and excise licences may he granted to such person 
accordingly. 

(2.) For the purposes of thi^ section the expression licence 
includes any licence or certificate for the time being required 
by law to be granted, renewed, or transferred by any justices of 
the peace, in order to enable any person to obtain or hold any 
excise licence for the sale of any intoxicating liquor. 

Note. 

This section now applies only as regards Ireland^ baring been repealed 
regards England by the Licensing Act, 1902 (2 Edw. 7, c. 28 ),''sb. 33, 
34 (2), Scb., .tnd as regards Scotland by tbe Licensing (Scotland) Act, 1903 
(3 Edw. 7, c. 25), s. 110, Scb, riii - Under the provisions of s. 23 of the Act 
of 1902 and s. 50 of tbe Act of 1903 respectively, excise licences for militaiy 
canteens may be granted in England and Scotland without a justice's licence 
or certificate to any persons holding canteens under the authority of a 
Secretary of State. 
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174a. Notwithstanding anything in the Disorderly Houses Act, 
IVSl, or in the Theatres Act, 1843, where a recreation room is 
managed or conducted under the authority of a Secretary of State 
or the Admiralty, it may he used for public dancing, music, or other 
public entertainment of the like kind or for the public performance 
of stage plays, without any licence in pursuance of those Acts, or 
.either of them. 

Note. 

The object and effect of this section is to dispense with the necessity for a 
licence being obtained, where music, dancing, or any other public entertain- 
nieut is carried on in a recreation room which is managed nnder the authority 
of the Secretary of State for War or of the Admiralty. 


fart IV. 

s. 174 a. 
Use of 
recreation 
rooms 
without 
licence. 

2h Geo. 2, 
c. 3G- 

6 & 7 Vlct, 
c. 68. 


Part V. 


APPLICATION OF MILITARY LAW, SAYING 
PEOVISIONS, AND DEFINITIONS. 


Part V. 


Introductory Obsermtions, ‘ 

Part V of the Act points out the persons who are subject to military law, Application 
that is to say, who are liable to bo tried and punished by courts-martial for to 
military and in some circumstances lor civil offences under the provisions of officMa^or* 


the Act. 


soldiers. 


Snell persons are of three descriptions : first, the regular forces, that is to 
say, the British forces, the Indian -forces, and the colonial forces ; secondly, 
the auxiliary forces, that is to say, tho militia, the yeomanry, and the 
volunteers 5 thirdly, persons subject to militaiy law not belonging to either 
tho i-ogular or tho auxiliary forces, that is to say, cither followers of the 
regular forces, or persons employed in or with the regular forces when on 
active service. The regular forces include the Eoyal Marinos when on shore 
and tho reserve forces when called out. 

Tho sections relating to the liability of persons subject to militai'y law 
divide them as follows ; (i) persons subject to military law as officers 
(s. 175), and (ii) persons subject to military law ns soldiers (s. 176). Sections 
are then added pointing out tho modifications which are necessary with 
respect to the Eoyiil Marines, the Indian forces, and the auxiliary forces, and 
with respect to oertnin members of tho regular forces, that is to say, warrant 
officers and non-commissioned officers, and with respect to the reserve ; also 
with respect to persons who, though subject to military law as above stated, 
belong neither to the regular nor to the auxfliary forces. 

Tho officers of tho land forces (commonly called officers of the regular Officers of 
forces) fom of course the principal class of persons subject to militaiy law 
as officers. 

The expression “ officer ” is defined by s. 190 (4) of the Act to mean an 
officer commissioned or in pay ns an officer in His Majesty’s forces, or any 
arm, branch, or part thereof ; also any person who by virtue of his com- 
mission is appointed to any department or corps of any of the said forces ; 

' also any person, whether retired or not, who by virtue of his commission, or 
otherwise, 1“ legally entitled to the style and rank of an officer of any of the- 
said forces. 

Every officer, as so defined, is not necessarily subject to military law. By 
section 176 (1), that law applies to officers of the regular forces on the active 
list; but officers of the regular forces who are not on the active h’st ore not 
as such subject to military law, though they become so subject if employed on. 
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Part V. * roilitory service under an ofRccr of the regular forces, or if they are members 
— of the permanent staff of the militia, yeomanry, or volunteers. 

The meanin g of “ active list ” must bo ascertained by reference to the Royal 
Warrant relating to jay. Under the warrant now in force, service on the 
active list includes full pay service and half pay service, and full pay service 
includes : — 

(a.) Service with a regiment or on the staff ; 

(&.) Service whQe seconded ; and 

(c.) Seiwice while on the temporary reserve list of the Engineers. 

Under the above warrant, “half-pay” applies only to officers who are on 
the half'pay list in anticipation of future employment in service on the 
active list. Officers who have retired from the active list are no longer 
included under the expression “ half pay officers,” and the pay they receive 
is termed “ retired pay.” 

By 8. 190 (4) warrant and other officers holding honorarj' commissions are 
declared to be officers within the meaning of the Act, and are consequently 
amenable to military law as officers. 

Tbe expression “ regular forces ” is defined by s. 190 (8), to include tbo 


Warrant 

officers. 


Officers of 
marines and 


of Indian 
forces. 


Officers of 
militia, 
yeomanry, 
and volun- 
teers. 


Reserve 

officers. 


Royal llaiincs and His Majesty’s Indian forces, and officers in those forces 
are therefore subject to military law as above mentioned, bnt with certain 
modifications made by the Act in their respective cases, the details of which 
are mentioned in ss. 179 and 180 and notes thereon. The most important are 
as follows 

As regards the Marines, the jurisdiction of the Admiralty over them is not 
interfered with ; and when home on Uie boohs of any ^ip in commission, 
they are, speaking generally, subject to the laws governing the Havy. 

As regards His Majesty's Indian forces, native officers, soldiers, and 
followers of His Majesty's Indian forces are amenable to the Indian Articles 
of War, though courts-martial for their trial may he convened by any officers 
duly authorised to convene courts-martial under this Act. 

Next in importance are all yeomanry officers who have received com- 
Tuissions since the 1 6th August, 1901, and the militia officers ; these are at all 
times subject to military law: s. 175 (3), and the Militia and Yeomanr}* Act, 
1901 (1 Edw. 7, c. 14), s, 1. 

Yeomanry officers, if they have not received commissions as such since the 
16th August, 1901, and volunteer officers, on the other hand, not belonging to 
the permanent staff, are only subject to military law when in actual command 
of men who are subject to military law, or when their corps is called out, or 
when, with their own consent, they are attached to or doing duty with any 
body of troops (whether regular or auxiliary) subject to military law, or 
are oi-dered on duty by the military authorities, s. 175 (5) (6). The effect of 
these enactments is shortly, that volunteer officers and those yeomanry officers i 
who are on the old footing are subject to military law whenever the men I 
actually under their command are so subject, or their corps is on actual 
military service ; and also whenever they are doing duty, apart from their 
corps, with any body of troops (whether regular or auxiliary) who are so 
subject. See further .as to the yeomanry, ch. IX, para. 112a. As to “actual 
military service,” in the case of volunteers, see s. 17 of the Volunteer Act^ 
1863 (26 & 27 Viet, c. 65), as amended by the Volunteer Act, 1900 
(63 & 64 Viet. c. 39). ' 

Officers belonging to the Reserve of Officers ancUffiiccrs belonging to the 
Indian Army Reserve of Officers, are subject ,to oailitaryjaw^onlw the I 

At the foot of page 414 «i»ert “ Officers oi the Special Reserve of 
“ Officers are at all times subject to military law (s. 175 (10) as am^ded 
“by the Army (Annual) Act, 1908, and officers of forces raised in India 
or a colony ate subject to military law when attached to or doing 
“duty with troops in the United Kingdom in the circumstmcea- 
“ mentioned in s. 175 Ql) as added by the Army (Annual) Act, 1909. 
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41S 


military 
Inn’ ns 
oflicers. 


Tliero remain certain persons wUo, without being commissioned ofHcors ot Part V. 

nny branch of llis Slajosty’s service, are novortheless declared ,‘n particular ““ 

circumstances to become subioct to military law as officers, namely 

^ persons 

(i.) Oflicers of forces raised out of tho United Kingdom and India, and si'Mect to 
sci'vmg imuer au oiRcer of tho regular forces, see s. 175 (4) and note. 

(ii.) Oflicers of strictly colonial forces. See s. 177 and note. 

(iii.) Persons who under tho orders of a Secretary of State, or of the 
Governor-General of India, accompany in an official capacity nny of His 
Jlajestj’'s troops on active service in any place beyond tho seas ; with the 
qualiflcation that such a person, if a native of India amenable to Indian 
military law, will ho subject to that law'. See s. 175 (7) and note. 

(iv.) Persons accompanying a force on active service, and holding from 
the cumnuinding officer of the force passes entitling them to bo treated ns 
officers. See s. 175 (8) and note. 

All soldiers of tho regular forces are, as a matter of course, subject to Soldiers nf 
military law (s. 17G (1)), including in tho o.vprossion “ soldier " warrant fireMf 
officers not having honorary commissions, and non-commissioned officers, 
s. 190' (j), (G). There are, how'ovor, corhain special provisions as to the trial 
and punishment of warrant officers and non-commissioned officers (ss. 182, 183) 
which must bo borne in mind in dealing with the case of any such officer. 

Hero also it must bo remembered that the regular forces include, subject to 
certain modifications, the Eoy'al Marines and His Majesty’s Indian forces. 

S. 17C (2), coujilcd with s. 181 (2), obviates, by an express provision, any 
doubt that could imssibly bavo bccu r.aisod as to the application of military 
law to all nou-commissioued officors and men of tbo permanent staff of the 
militia, 5 'comanry, and volunteers. 

Non-commissioned officers and men of forces raised out of tho United Colonial- 
Kingdom and Indio, and under tho command of an officnr nf »»- 

Pago 415, lino 30, after “ note ” insert “ Non-commissioned officers 
and men belonging to forces raised in India or a colony are subject 
“to militarj’ law when attached to, oracling ns part of, or with any 
“troops in tho United Kingdom— s. 176 (8a» as amended by the Army 
J' (Annual) Act, 1909 ” 

regular forces: ss, 170 (4) and 178, and notes. 

JlesiJn tlio regular forces, men of the raservo and auxiliary forces are neserve and 
subject to military law when called out for service ; and men in tho reserve 
(lilic pensioners) also wlion tlicyaro employed in military service under tho 
orders of .an ollicor of tho regular forces. 

This liability arises partly under tho Array Act and partly under the Acts 
relating to tho rcsorvo and auxiliary forces respectively. Sco ch. IX, pnra. 91, 
and ch. XI. 

Men in tho Array or Militia Bosorve Force when called out are subject to 
military law under tho Array Act (sco s. 176 (5) ), and Eoservo Forces Act, 

I 1882, s. 14. As to rosorvists employed in military service, see Army Act, 
s. 17G (5) (d). 

A Militia Eoservo man cannot as such be called out in aid of the civil power,' Arm^^and 
"and, except on the occasions above mentionod, is not, except so far as ho may itaserv e. 
bo .a militiaman, subject to military law. An Army Eoserve man, on the 
other hand, is in a modified way at all times subject to military law, inasmuch 
ns ho is liable to be tried by a court-martial under s. C of the Eeservo Forces 
I Act, 1882, for the offences mentioned in that section, which nrn failuro to 
attend at any place when required, iusubordiunto behaviour to superior 
oflicers, and non-compliance with the regulations for tho payment or govern- 
ment of tho force, 
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Part V. 

Militiiunen, 


Teomaniy. 


Volimtcers 


General 
prorisions 
respecting 
application 
of military 
lair to 
auxiliary 
forces. 


A mi litia m an as above mentioned (see cli. XI, para. 46), is liable to a pro- 
liminary training ; and every part of the militia is liable to be called out for 
an annual training or to be embodied for actual senice. ‘When the corps, 
or other body to irhich a non-commissioned ofBccr or man belongs is called 
out for training, or embodied, that non-commissioned ofiScer or man is subject 
to military law. The individual militiaman is also subject to military law 

during his preliminary training, or when he is undergoing any other trar 

with a portion of the regular forces or otherwise, or when he is attached 
otherwise acting as part of the regular forces. See s. 176 (6) (which super- 
seded ss. 56 and 57 of the Militia (Voluntaiy Enlistment) Act, 1875, now 
repealed), and Militia Act, 1882, ss. 23-27. Also a militiaman who volunteers- 
to serve under s. 2 of the Reserve Forces and Militia Act, 1898, is, whilst 
so serving, subject to military law. 

As to the liability of a member of the yeomanry enlisted after the 16th 
August, 1901, to be called out for an annual training or for actual service, 
sec ch. XI, paras. 47, 48, 58 ; as to the liability of other yeomen, see ch. 
IX, para. 112. 

A yeoman enlisted after the 16th August, 1901, is subject to military law ' 
in the same manner as a militiaman, and is also so subject u hen serving in 
aid of the civil power; as to the position of other yeomen, see ch. IX, 
para. 112. 

'When a volunteer corps or part of a volunteer corps is called out into actual 
military service (see ch. XI, para. 65), every member of that corps or 
part of a coips is snl^'ect to militaiy law. Individual members of the 
volunteer corps are also subject to military law when thej' are being trained 
or exercised with or are attached to or actingwithanyregular force, or when 
they are being trained or exercised with any portion of the militia wbf*'' 
subject to military law, and when a body of volunteers assemble for ti^ 
purpose of proceeding to the place where they are to be so trained or exercised 
they are so subject from the time they fall in for that pui-pose till the timo 
when they are dismissed on their return from that place.. (See Marks v. 
Frogki/ [1898] 1 Q.B. 888.) 

A volunteer who is called out for actual military service under s. 2 of the 
"Volunteer Act, 1900, is, during that service, subject to military law. • | 

It is the duty of the commanding officer of a volunteer force, except when 
the corps is called out, to provide for members of the corps, before entering 
on any service in which they wili become subject to military law, being 
informed that they 'nill be so subject, and having an opportunity of 
withdrawing from that service; but the absence of such notice will not 
exempt the volunteer. See s. 176 (8), which has superseded s. 23 of the 
Volunteer Act, 1863 (26 & 27 Viet. c. 65), now repealed. 

"When a volunteer is subjected to military law, he may be punished by 
dismissal, in the event of his committing any offence triable by a court- 
martial or by a commanding officer; s. 181 (6). 

In the case of the auxiliary forces the distinction between the case of the- 
coi^s being subject to military law and of individual members being subject 
to military law is important. In the former case every member of the corps, 
whether present with the corps or not, is subject to military law, and if abse^nf^ 
improperly can be dealt with as a deserter or absentee without leave (seo- 
Militia Act, 1882, ss. 23, 24, as to militiamen and yeomen). "Wherever the 
individual members only are subject, absent members are exempt. The- 
reason is obvious, especially in the case of the volunteers. If the corps is 
called out for actual service under proclamation, anj'one who does not atfend 
is a deserter. If, on the other hand, a volunteer corps goes out for a field 
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<%iy with a portion of the regular forces, it is optional with the members 
of that corps whether they do or do not attoau, but if they attend they 
<n\ust bo subject to the same rules and discipline ns the forces with which 
they arc serving, aud must tlioreforo be subject to military law. 

Lnstl}'. AVlien troops are on active service abroad it is absolutely 
necessary for the sake of military operations and discipline, that civilians who 
accompany them should be under the control of military officers and tribunals, 
'■‘■'ivilians who accompany troops in an official capacity or who have 
(iiined tho privilep of a pass from the commanding officer of the force will, 
"•aB already noticed, bo subject to military law as officers. All other civilians, 
commonly known as followers, who accompany tho troops either as sutlers 
or on other business connected with the forces, or for purposes of business 
not necessary to the forces, or of pleasure or otherwise, will be subject to 
military law as soldiers. 

The only modification in the application of tho Act to persons who do not 
belong to His Majesty’s forces which requires notice here, is that such a 
person cannot be punished by a commauiung officer and cannot be tried by 
fogimontal court-martial. 

As to the trial and punishment of a person who or whose corps has ceased 
to be subject to military law since tho commission of tho offence, sees. 158 
^ud note. 


Persons subject to MUitary Law. 

175. Tlie persona in this section mentioned are persona subject 
to military law as officers, and this Act shall apply accordingly to 
.all the persons so specified ; that is to sa}’’, . 

{1.) Officers of the regular forces on the active list, within the 
meaning of any Royal Warrant for regulating the pay 
and promotion of the regular forces, and officers not on 
such active list who are employed on military service 
under the orders of an officer of the regular forces who 
is subject to military law ; 

■{2.) Officers who are members of the permanent staffs of any of 
the auxiliary forces, and are not otherwise siibjcct to 
military law : J 

(3.) Officers of the militia other than members of the permanent 
staff : 'i 

(3a.) Officers of the Territorial Force other than meibers of 
the permanent staff : , 

(4.) All such persons not otherwise subject to militray law as 
may be serving in the position of officers of any troops or 
portion of troops raised by order of His Majesty beyond the 
limits of the IJnited Kingdom and of India, and serving 
under the command of an officer of the regular forces : 

Provided that nothing in 'this Act shall affect the 
application to such persons of any Act passed by the, 
legislature of a colony : 

(5.) Officers of the yeomanry, and officers of the volunteers, 
whenever in actual command of men who are, in pursuance 
of this Act, subject to military law, or when their corps is 
on actual military service : 

(6.) Any officer of the yeomaniy or volunteers, whether in receipt 
of pay or otherwise, during and in respect of the time 
when with his own consent he is attached to or doing 
duty with any body of. troops for the time being subject 
(ill.) 2 D 
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Genernl. who is a native of India, will be subject to Indian military law 
Sees. 180 ( 2 ). . 

See B. 184 for special provisions applicable to persons made subject to 
military law by these paragraphs. 

Paragraph (10). This paragraph vrasadded by the Army (Annual) Act, 1904. 
See Pay Warrant, Part I, Section XII, as to the composition of the Reserve 
of Officers. 

173. The persona in this section mentioned are persons subject to 
military law as soldiers, and this Act shall apply accordingly to 
-“all the persons so specified ; that is to say, 

(1.) All soldiers of the regular forces ; 

(2.) All non-commissioned officers and men of the permanent 
staff of any of the auxiliary forces who are not otherwise 
subject to military law : 

(3.) All non-commissioned officers and men serving in a force 
raised by order of His Majesty beyond the limits of the 
United Hingdom and of India, and serving under the 
command of an officer of idle regular forces : 

Provided that nothing in this Act shall affect the appli- 
cation to such non-commissioned officers and men of any 
Act passed by the legislature of a colony. 

(4.) All pensioners not otherwise subject to military law who are 
employed in military service under the orders of an officer 
of the regular forces : 

(5.) All non-commissioned officei'S and men belonging to the army 
reserve force or the militia reserve force, — 

(ct.) When called out for training and exercise ; and • 
(6.) When called out for duty in aid of the civil power ; 
and 

(a) When called out .on permanent service; * * * 
and 

((^.) When employed in militaiy service under *he orders 
of an officer of the regular forces : 

(6.) All non-commissioned officers and men in the militia of 
the United Kingdom, — 

(a.) During their preliminary training ; and 
(6.) When they or the body of militia to which they 
belong ai'e being trained or exercised either alone 
or wiSi any portion of the regular forces or o^er- 
wise; and 

(c.) "When attached to or otherwise acting as part of or 
with any regular forces ; and 
{d.) When embodied ; 

(6a.) All non-commissioned officers and men belonging to the 
Territorial Torce— 

(a.) When they are being trained or exercised, either 
alone or with any portion of the regular forces or 
otherwise; and 

(6.) When attached to or otlierwise acting as part of 
or with any regulai' forces ; and 
(c.) Wlien embodied ; and 

{d.) When called out for actual military service for 
purposes of defence in pursuance of any agree- 
ment. 

(7.) All non-commissioned offiem’s and men belonging to the 
yeomanry force of the United Kingdom,— 

(a.) When they or their corps are being trained or 
exercised, either alone or with any portion of 
regular forces or with any portion of the militia 
when subject to military law ; and 
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Applicaiion of Military Lav: {Soldiers). 

Pnvngrapli (6). As to tlio power to try by conrt-martial an Army Eeservo p-^^t V. 
man who on two consccutivo occasions fails to comply nath tlio regulations — 
inspecting paj’, or fails to attend at an appointed place, or is insubordinate 
to a superior officer, or obtains pay by any fraudulent means, or fails to 
comidy with tlio regulations for tlio government of the forces, see s. 6 of the 
Eeservo Forces Act, 1882. 

Parugrapbs (G), (7), and (8). Being trained or exercised with. The period 
during which militiamen and volunteers are subject to military law by reason 
of their being trained or exercised with troops subject to military law 
extends from the time ivhen they fall in for tho purpose of proceeding to the 
place to be trained or exercised noth such troops till tho time when they are 
dismissed or returning from tliat place. See Marks v. Frogkg [1898] 1 Q.B. 

888 . 

Pnragrapli (C). The local militia, if they were to be raised (see ch. IX, 
paras. 103, 105), would bo also subject to military law under the Acts relating 
to them, and tho A. D. and E. (Commoncemeut) Act, 1879, s. 5. As regards 
the application of the Act to these forces, see ss. 178, 181. 

This paragraph (except tho provision as to preliminary training) now 
applies also to all yeomen enlisted after the IGth August, 1901 ; Militia and 
Yeomanry Act, 1901 (1 Edw. 7, c. 14), s. 1. 

Paragraph (7). This paragraph (except so far ns it applies to yeomanry 
serving in aid of tho civil power) now applies only in the case of yeomen 
enlisted not later than tho ICth August, 1901. 

As to the provisions of tho Yeomanry Acts, making the yeomanry subject 
to military law, sec ch. IX, pain. 112. As to the application of the Act to the 
yeomanry, sec ss. 178, 181, and notes. 

Paragraph (8). As to tho application of tho Act to volunteers, see ss. 178, 

181, and inti'oduclory obsera-ations to this part of the Act. As to “actual 
military service,” see tho Volunteer Act, 18C3 (26 & 27 Viet, c. 65), s. 17. 

Informed. This information must be given on each occasion of entering 
on service, but it may bo given by an insertion in the notice for the corps 
to parade that a person who attends will become subject to military law, 
and that ho is at liberty not to attend. 

Paragraphs (9) and (10), See introductory observations to this part of tho 
Act. 

Sec 8. 184 for special provisions applicable to persons made subject to 
military law bj' paragraph (10). 

177. Where any force of volunteera, or of militia, or any other Persons 
force, is raised in India or in a colony, any law of India or the to c*oloninl 
colony may extend to the officers, non-commissioned officers and 
men belonging to such force, whether within or without the limits piUhary 
of India or the colony ; and where any such force is serving with officers or 
part of His Majesty’s regular forces, then so far as the law of'®*"® 
India or the colony has not provided for the government and 
discipline of such force, this .Act and any other Act for the time 
being amending the same shall, subject to such exceptions and 
modifications as may be specified in the general orders of the 
general officer.commanding His Majesty’s forces with which such 
force is seiwing, apply to the officers, non-commissioned officers, and 
men of such force, in like manner as they apply to the officers, non- 
commi.ssioned officers and men respectively mentioned in the two 
preceding sections of this Act. 
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hi pursuance of this section, and except that, where such Part V. 
officer or man while subject to this Act is serving beyond ^ 
the seas with any other portion of tlie regular foraes, 
and in the opinion of the general or other officer com- 
manding those forces (such opinion to be stated in the 
order convening the court and to be conclusive), there is 
not present any officer authorised by warrant from the 
Admiralty to convene a geneml court-martial, a general 
court-martial convened by such general or other officer, 
if authorised to convene general courts-martial, may try 
such officer or man : 

(2.) A district court-martial for the trial of a man in the Eoyal 
Xarines may be convened by any officer having authority 
to convene a district court-martial for the trial of any 
soldier of any other portion of the regular forces : 

(3.) Any power in relation to the convening of courts-martial, 
or of authorising an officer to convene courts-martial, or 
to delegate the powers of convening courts-martial, or of 
confirming the findings and sentences of courts-martial, 
or otherwise in relation to courts-martial, which under 
this Act His Majesty may exercise by any warrant or 
warrants, may be exercised in His Majesty’s name by a 
wamant or warrants from the Admiralty ; and any such 
warrant may be addressed to any officer to whom any 
wan’ant of His Majesty can be addressed : 

(4.) Any power vested by this Act in His Majesty in relation to 
the confirmation of the findings and sentences of courts- 
martial, or otherwise in relation to courts-mai'tial, may 
be exercised by the Admiralty : 

(5.) Without prejudice to any power of confirmation, the findings 
and sentences of any general or district court-martial on 
an officer or man of the Eoyal Marines may be confirmed 
by an officer authorised under this section to convene the 
same, or by any officer otherwise authorised under this 
Act to confirm the findings and sentences of general or 
district courts-martial, as the case may be, for the trial of 
any soldier of any other portion of the regular forces : 

(6.) Any power vested in His Majesty by this Act in relation to 
the making of rules, or to any order with respect to pay, 
or to any complaint in respect of an officer who thinks 
himself wronged, shall be vested in and exercised by the 
Admiralt 3 ’', and the provisions of this Act respectively 
relating to such rules, orders, and complaints shall be 
construed, so far as respects the Eoyal Marines, as if the 
“ Admiralty ” were substituted for His Majesty, as well as 
for the Secretary of State : 
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Part V. K^ote. 

— “ For definitions of “India” and “ colony,” see s. 190 (21), (23). 

This section applies to n'hat may be termed strictly colonial forces, that 
177-179. jg ggy^ forcBS Taiscd on the re^onsibility of the government of the 
colony. 

So long as such forces are within the colony their discipline can be provided 
for by the law of the colony. This section removes any donbts as to whether 
that law would apply to such farces when outside the limits of the colony. 

In order to prevent difSculties arising from deficiencies of the colonial law 
in cases where the colonial forces are serving with the regular forces, the 
section provides that such deficiencies may be remedied by the application 
of the Army Act, subject to any modification made by general orders of 
the general ofiicer commanding the regular forces in question. 


Ulntnal 
relations of 
regular 
forces and 
auxiliary 
forces. 


178. When, officers, non-commissioned officers, and men belonging 
to the auxiliary forces, or any pensioners, are subject to military 
law in pursuance of this Act, such officers, non-commissioned 
officers, men and pensioners shall be subject to this Act in all 
respects as if they were part of the regular forces, and the provisions 
of this Act shall be constmed as if such officers, non-commissioned 
officers, men and pensioners were included in the expression “ regular 
forces ” : Provided that nothing in this section contained shall affect 
the conditions of service of any officer, non-commissioned officer, or 
man belonging to such auxiliary forces, or of any pensioner. 


IfOTE. 

The effect of this section combined with s. 50 (1), and with the repeal of 
the provisions of the Militia and Volunteer Acte by which members of 
those corps are to be tried by their own officers, is to enable regular 
officers, militia officers, yeomanry officers on the new footing, and also, when 
subject to military law, yeomanry officers on the old footing and volunteer 
officers, to sit indiscriminately on courts-martial for the trial of members of 
tne reirular forces and members of the anxfiiary forces. Snle 20 (B), how- 
ever, provides that 

3?fr«B3.iTi nr uuliinte^^" A^tfl removal of doubts respecting command, see s. 71. 

Under s. 158 a militiaman, yeoman, or volunteer who has ceased to be 
subject to military law can, within three months afterwards, be tried by 
court-martial for an offence committed while be was so subject. See, as 
regards the qualification of s. 158 in the case of certain offences by militiamen ' 
and yeomen, s. 43 (2) of the Militia Act, 1882. 


Modiiica- 170. In the application of this Act to His Majesty’s Eoyal 
res^'et Marines, the following modifications shall be made : — 

Mat^s! Nothing in this Act shall prejudice any power of the 

Admiralty to make Articles of War for the Eoyal Marines 
or otherwise prejudice the authority of the Admiralty 
over the Eoyal Marines or confer on any officers who are 
not officers of the Eoyal Marines any greater authority to 
command the Eoyal Marines than they Have heretofore 
used ; aud a general court-martial for the trial of an officer 


or man in the Eoyal Marines shall not be convened except 
by an officer authorised by a warrant from the Admiralty 
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ill pursuance of this section, and except that, where such Part V. 
officer or man while subject to this Act is serving beyond ^ 
the seas with any other portion of the regular forses, 
and in the opinion of the general or other officer com- 
manding those forces (such opinion to be stated in the 
order convening the court and to be conclusive), there is 
not present any officer authorised by warrant from the 
Admiralty to convene a general court-martial, a general 
court-martial convened by such general or other officer, 
if authorised to convene general courts-martial, may try 
such officer or man : 

(2.) A district court-martial for the trial of a man in the Koyal 
Marines may be convened by any officer having authority 
to convene a district court-martial for the trial of any 
soldier of any other portion of the regular forces : 

(3.) Any power in relation to the convening of courts-martial, 
or of authorising an officer to convene courts-martial, or 
to delegate the powers of convening courts-martial, or of 
confirming the findings and sentences of courts-martial, 
or otherwise in relation to courts-martial, which under 
this Act His Majesty may exercise by any warrant or 
waiTants, may be exercised in His Majesty’s name by a 
wrarrant or warrants from the Admiralty ; and any such 
warrant may be addressed to any officer’ to whom any 
waiTant of His Majesty can be addressed : 

(4.) Any power vested by this Act in His Majesty in relation to 
the confirmation of the findings and sentences of courts- 
martial, or otherwise in relation to courts-martial, may 
be exercised by the Admiralty : 

(5.) Without prejudice to any power of confirmation, the findings 
and sentences of any general or district court-martial on 
an officer or man of the Eoyal Marines may be confirmed 
by an officer authorised under this section to convene the 
same, or by any officer otherwise authorised under this 
Act to confirm the findings and sentences of general or 
district courts-martial, as the case may be, for the trial of 
any soldier of any other portion of the regular forces : 

(6.) An y power vested in His Majesty by this Act in relation to 
the making of rules, or to any order with respect to pay, 
or to any complaint in respect of an officer who thinks 
himself wronged, shall be vested in and exercised by the 
Admiralty, and the provisions of this Act respectively 
relating to such rules, orders, and complaints shall be 
construed, so far as respects the Eoyal Marines, as if the 
Admiralty ” were substituted for His Majesty, as well as 
for the Secretary of State ; 
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the findings tind sentences of general or district courts-martial, as the case part Y 
may bo, on soldiers of other portions of the regular forces. — 

Paragraph (12). The formalities in tho enlistment of the marines urill be 
those contained in Part II of this Act fsce ss. 80, 81), but tho term of 179-180, 
enlistment, tho conditions of service, transfer, and forfeiture of service, uill 
remain under tho Acts relating to tho marines, 10 ifc 11 Viet. c. 63; 

20 Viet. c. 1. 

Paragraph (15), Proviso (n). This proviso refers to ss. 154 and 156. 

Proviso (i). Emploi/ed on land. This refers to employment for n length 
of time amounting to an expedition, and does not refer to the mere landing 
of marines for a temporary purpose. 

Paragraph (17). Offence. This means an offence punishable under this 
Act. 

Paragraph (21). And also a marine, ^c. These words were added by the 
Army (Annual) Act, 1904, in order to make clear the position of marine 

1 reservists raised under the Naval Beserve Act, 1900, and marine volunteers 
enrolled under the Naval Forces Act, 1903. 


180. (1.) lu the application of this Act to His Majesty’s forces Modifiea. 
wlieu serving in India the following modification shall be made w?th ms^ct 
A court-martial may take the same proceedings for the punish- Ma^^y’s 
ment of a person not subject to military law who, in any 
p.art of India, commits any offence as a witness before a 
court-martial, or is guilty of a contempt of a court-martial, 
as might be taken by any civil court in that part of India 
in the case of the like offence in that court, and 
any court in which such proceedings are taken shall have 
jurisdiction to punish such peraon accordingly. 

(2.) In the application of this Act to His Majesty’s Indian 
forces, the following modifications shall be made : — 


(a.) Nothing in this Act shall prejudice or affect the Indian 
militcary law respecting officers or soldiers or followers in 
His Majesty’s Indian forces, being natives of India ; and 
on the trial of all offences committed by any such native 
officer, soldier, or follower, reference shall be had to the 
Indian military law for such native officers, soldiers, or 
followers, and to the established usages of the service, 
but courts-martial for such trials may be convened in 
pursuance of this Act : 

(&.) Tor the purposes of this Act the expression “ Indian military 
law” means the Articles of War or other matters made, 
enacted, or in force or which may hereafter be made. 


enacted, or in f''. ,?NVder the authority of the Government 

of In'’ ■^”les or other matters shall extend 

to ba° followers wherever 

'ointedfof 

they are sex JfPeoS /}^ , 

(c.) The Govemor-Geneiiii oi India m.ay suspend the proceedings 
of any court-martial held in India on an officer or soldier 


belonging to His Majesty’s Indian forces ; 



y. 
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oLo-section (2) (</). Soo s. 42 and note. 

Snb-section (2) (c), {( 1 ), and (/) -wevc niodiiiod by tbo Army (Aunnal) 

Act, 1805, so as to give effect to tlio Madras and Bombay Armies Act, 1893. 

Tliis Act nbolislicd tbo Madras and Bombay armios as separate commands, 
and brought all the forces in India under the command of the Commander- 
hi-Chief, to wliom were transferred tho powers of the Commandors-in-Cliief 
in tho two presidencies. Tho Act of 1893 was explained by tho Army 
^{.Annual) Act, 189C, which enacted that things wliich might bo done under 
or in pursuance of s. 1 of tho Act of 1893 might bo done either within or 
without tlio presidencies of Madras and Bombay respectively. 

Sub-section (2) (/i). Under 23 & 24 Viet. c. 100, it is illegal to enlist 
European forces for service in India only. This sub-section permits 
Europeans to bo enlisted for medical or other special service in manner 
from time to time provided by the Governov-Genoral. 

It will be recollected that under s. 190 (21),“ India” includes the territories 
in India under tho dominion of any native prince or princes as well as the 
territories the government of which is vested in His Majesty. 

181. (1.) The provisions of this Act with respect to enlistment Jlodifica- 
shall not apply to a person enlisted or enrolled in any of His vithre^wt 
Majesty’s auxiliary forces, except so far as such person enlists or 
enrols himself, or attempts to enlist or enrol himself, in the regular 
, forces, or in a force raised in India or a Colony, and except so far 
as the said provisions may he applied by any other Act. 

(2.) The provisions of this Act shall apply to the permanent staff 
of the auxiliary forces who are not otherwise part of the regular 
forces, in like manner as if such permanent stafif were part of the 
regular forces. 

(3.) The provisions of this Act with respect to billeting and 
impressment of carriages shall apply to His Majesty’s auxiliary 
forces when subject to military law, in like manner as if they were 
part of the regular forces, subject to the following modification : 

(4.) An Older issued and signed as a route or an order signed by 
I the ofiicer commanding the unit of the Territorial Force, the 
battalion of militia, or the battalion or corps of yeomanry, or 
volunteers, shall be substituted for a route— 
j (a.) In the case of any man of the Territorial Force, or militia- 
man attending for his preliminary training ; and 
(b.) Ill the case of any officer, non-commissioned officer, or man 
J of the Territorial Force or militia assembled for training 

and exercise at the place in the United Kingdom appointed 
by His Majesty in that behalf ; and 
1 (c.) In the case of any officer, non-commissioned officer, or man 
] — of the Territorial Force or militia embodied under an 
order of His Majesty, who has joined his corps at the 
place appointed for his assembling; and 
Id.) In tlie case of any officer, non-commissioned officer, or man, 
of the yeomanry, or volunteers attending at the place at 
which his corps is required to assemble ; 


Part V. 

BS. 

180-181. 
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modifications for a non-commissioned officer) to the following Part V, 
modifications : 

S8« 

1.) He shall not be punished by his commanding officer nor tried 188-183. 
by regimental court-martial, nor sentenced by a district 
court-martial to any punishment not in this section 
mentioned ; and 
(2.) He may be sentenced — 

(a.) by a district" court-martial to such forfeitures, tines, and 
stoppages as are allowed by this Act, and, either in 
I addition to or in substitution for any such punishment, to 

be dismissed from the service, * * * * or to be 
reduced to the bottom or any other place in the list of the 
muk which he holds, or to be reduced to an inferior class 
of warrant officer (if any), or to be reduced to a lower 
grade, or, if he was originally enlisted as a soldier, but nob 
othenvise, to the ranks ; or 

(6.) by any court-martial having power to try him, other than a 
district court-martial, to any punishment which, under this 
section, a district court-martial has power to award, either 
in addition to or in substitution for any other punishment. 

(3.) A warrant officer reduced to the ranks, or remanded to 
regimental duty in the rank of private, shall not be 
required to serve in the ranks as a soldier ; 

(4.) The president of a court-martial for the trial of a warrant 
officer shall in no case be rmder the rank of captain. 


Note. 

Not holding an konorarg commission. Warrant officers holding honorary 
commissions are officers within the meaning of the Act ; s. 190 (4), (5). This 
section makes the Act apply to warrant officers who do not hold such com- 
missions as if they were non-commissioned officers. Consequently, subject 
to the modifications in this and the next section, the word “soldier" 
throughout the Act includes a warrant officer not holding an honorary 
commission. See s. 190 (6). In this and the next section, the commanding 
officer is the commanding officer as defined by Buie 129. Bee N.R., para. 456. 

Paragraph (2). A district court-martial can only sentence a warrant 
officer to the punishments mentioned in para, (a) ; but a general or field 
general court-martial can award an}' of the punishments so mentioned, either 
in addition to, or in substitution for, any punishment which they can awai'd 
under their ordinary powers. 

The Army (Annual) Act, 1904, amended 2 (o) in two ways, first, by taking 
away the power to award suspension from rank and pay and allowances, and 
secondly, by giving power to reduce a warrant officer to a lower grade, 
although he was not originally enlisted as a soldier. 

183. In the application of this Act to a nou-commissioned ofilcer, special pro* 
the following modifications shall apply : tonom^ 

(1.) The obligation on a commanding officer to deal summarily 

with a soldier charged with drunkenness shall not apply to “ffioer- 
a non-commissioned officer charged with drunkenness : 



422 


0 " activ. 0{ I„J° . ®» Vitb a,. 

“““rallTort"”"' “^WTiiav a ^ ’°’'®' «*"*' 

*“ Wcr ‘° fwfet safe?' “otsoce of = ' 

“ !ias**b°°* to b 

at t^ ®V be ^’’““fanaii ^ 

«"Ct «“ ^“b'-r"'* 

« , “'H orlr " '“toocei 1 ® of 1' '“P*»-' 

<^'0; of!J^®'“'°»H to be 1: ; "“PaBon. 

o' toffla^-"' ® «" 

Qo np- a Bon to officer 

non-com ^Cfr. 9 ^"^oiE ie 

^'“■■•'ffn.phs^i 8e ' ( 5 A irhfch ,v , I 



Application of Military Law {Mon-com, Ofjicm). 433 

When ft uon-commissionocl officer is reduced to the ranks imdor paragrapli 
(2), the date from n-hicli the reduction is to take effect should bo specified in 
' the order. 

I Words u’oro added to paragraph 0) and proviso (i) by the Array (Annual) 
Act of 1899, so as to givo effect to tho intention of tho Madras and Bombay 
Amies Act, 1893, See note on sub-section 2 (c) of s. 180. 

Foragriiph (3) must be read in conjunction with the King’s lioguktious, 
paras. 282, 283, defining what oi'c ranks. Acting rank is a umtlcr to bo de.vlt 
with entirely by the commanding officer, and not being legally a rank under 
tho King's Bcgulations is not cognisable in the sentonco of a court-martial. 
Tlierofore a sentonco of rcductiou from or to acting rank, e.g , , from or to 
tho rank of lauce-serjcaut or lance-corporal, is inoperative. But a lance- 
corporal, being a non-commissioned officer, loses his acting rank under 
paragraph (4) upon being sentenced to any of the punishments thoreiu 
moiitionod. 

Ordered to forfeit mitoriUj of rank. See note to s. 4-lw. 

Paragraph (4). Although under this parivgraph a non-commissioned officer 
sentenced to penal servitude, imprisonment, detention, or field punishment, 
is, ipso facto, reduced to tho ranks, it is desirable to specify tho reduction in 
the sentence. See Rules of Procedure, Appendi.v II, p. 677. 

I Proviso (a). This proviso allows a schoolmaster to bo sentenced to penal 
'servitude, impnsonmeut, or detention, allhongh he cannot be reduced to tho 
ranks unless ho has been ti'ausfon'od from the ronlcs, in which case he 

I may bo reduced to the rank which ho held at tho date of transfer. It 
docs not of course prevent tho inflictton of any loss punishment than 
detention.? 

184. In the application of this Act to persons who do not belong 
to His Majesty's forces, the following modifications shall be made 
(1.) Where an offence has been committed by any person subject 
to military law who does not belong to Ills Majesty’s forces, 
such person may be tried by any description of court-martial* other 
than a regimental court-maj'tial, convened by an ofiicci’ authorised 
to convene such description of court-mai’tial, within tho limits of 
wliose command the offender may for the time being he, and may 
be tried and on conviction dealt with and punished accordingly. 

(2.) Any pemon subject to militaiy law who does not belong to 
His Majesty’s forces shall, for the purposes of this Act relating to 
offences, he deemed to he under the command of the commanding 
officer of the corps, or portion of a corps (if any), to which he is 
attached, and if he is not attached to any corps, or poriion of a corps, 
under the command of any officer who nuiy for the time being be 
named as his commanding officer by the general or other ofiiccr 
commanding the force with which such person may for the time 
being be, or of any other’ prescribed officer, or, if no such officer is 
named or prescribed, under the command of the said general or 
..^ther officer commanding, but such peraon shall not be liable to be 
punished by a commanding officer' or by a regimental court-mavtiaL 
Provided that a general or other officer commanding shall noc 
place a person under the command of an officer of rairk inferior to 
the official rank of such person if there is imesent, at the place where 
such person is, any officer of higher rank under whose command he 
can he placed. 

2 a 


^art V. 
ss, 

188-184. 


Special pro- 
viBlons as to 
applicatioti 
of Act to 
persons not 
belonging 
to His 
Majesty's 
forces. 
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ARMY ACT. 


PiUt V. 


SB. 

184-187. 


Special pro- 
vision as to 
prisoners 
and prisons 
in Ireland. 


40£41 Vlct. 
0.49. 


Saving of 
ITa^’al Dis- 
cipline Act, 
as to forces 
when on 
board His 
Maje-sty’s 
ahips. 


Application 
of Act to 
Channel 
Islands and 
Isle of Uan. 


Note. 

Tills section provides for tbo trial by.conrt-niartial of a person ivbo does 
not belong to eitber tbe regular or tbe aujdliary forces, but wbo is subject to 
military law under eitber s. 175 (7) and (8) or s. 176 (10). 

P.nragrapb (2). This paragraph bas reference to certain offences, see 
Es. 7 (4), 14 (2), 15 (3), and also to tbe investigation by tbe commanding 
oMcer, see ss. 45 .and 46; see also s. 49 (field general court-martial), and 
Kule 129. ^ . _ 

Saving Provisions. 

18B. All jurisdiction and powers of a Secretary of State under 
this Act with respect to military convicts or military prisoners, or 
to prisons other than military prisons, shall in Ireland he vested 
in the General Prisons Boanl, and shall he exercised by that Board 
in the manner and subject to the regulations in .and under which 
the jurisdiction and powers of that Board are exercised under the 
General Prisons (Ireland) Act, 1877, and the provisions of this Act 
with respect to the orders and regulations of the Secretary of State 
shall apply to the orders and regulations of such Board. 

186. Nothing in this Act shall affect the application of the 
Naval Discipline Act, or any Order in C'onneil made thereunder, 
to any of His Majesty’s forces when embarked on hoard any ship 
commissioned by His Majesty, and the auxiliary forces shall be 
deemed to be part of His Majesty’s forces within the meaning of 
that Act. 

Note, 

Tbe pmiblon of tbo Naval Discipline Act bero referred to is s. 88, and 
is as follows {— 

*'Her Majesty’s land forces wbon embarked on board any of Her 
" Majesty’s ships shall bo subject to the provisions of this Act to such extent 

and under such regulations as Her klajesty, by any Order or Orders in 
“ Council, shall at any time or tunes direct.” 

As to Order in Council, see p. 605. 

Definitions. 

187. This Act shall apply to the Ghannel Islands and the Isle 
of Man in like manner as if they were part of the United Kingdom, 
subject to the following modifications ; 

(1.) The provisions of this Act relating to billeting and the im- . 
pressment of carriages shall not extend to the Channel 
Islands and the Isle of Man : 

(2.) For the purposes of the provisions of this Act relating to the 
execution of sentences of penal servitude, imprisonment,! 
or detention and to prisons and detention barracks, tbe I 
Channel Islands and the Isle of Man shall be deemed 
he colonies, and any sentence of penal servitude,. ia-I 
prisonment, or detention passed in any of those iriands] 
shall he deemed to have been passed in a colony ; 

(3.) For the of the provisions of this Act relating 

to the auxiliary forces the Channel Islands shall be 
deemed to he colonies : 
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(4.) For the purposes of the provisions of this Act relating to ^ 
the militia the Isle of Man shall be deemed to be a colonj". 


IfOEB, 


ss. 

187-180. 


Paragraph (i). Tlia effect of this provision is to require soldiers soutenccd 
1 to penal servitude, imprisonment, or detention in the Channel Islands or 
Isle of Man to bo brought to the United ICingdom under the same circum- 
stances ns when they are sentenced in a colony. See suction 131 (2). 

Paragraph (4). The volunteers in the Lie of Man are subject to the same 
hiTV as tbo volunteers in Great Britain. See s. 50 of the Volunteer Act, 1863 
(2G & 27 Viet. c. Go), 

188. Where a person subject to military law is on board a ship, 
tliis Act shall apply until he amves at tlie port of disembarkation ships, 
in like manner as if he and the officers in command of him were 

on land at the idace at which he embarked on board tlie said ship, 
subject to this proviso, that, if he is tried and sentenced while so 
on board ship, any finding and sentence, so far as not confirmed and 
executed on board ship, may be confirmed and executed in like man- 
ner as if such person had been tried at the port of disembarkation. 

Note. 

This sceliou provides for tlio trial of militaiy offouders on bo-ird ship, or 
for offences committed on board sliip. Under it the soldier will carry with 
him on board ship the military kw to which ho was subject at the time 
when ho embarked. Consequently an officer holding a waivant to convene 
courts-martial at the place of such embarlcation would bo able to convene a 
court-martial on board ship. On the other hand, if a man is tried on board 
ship, the sentence can bo couGrincd and executed at the place of disom- 
harlmtion, by the officer who would have had authority to confirm it if the 
court-martial had been cuim-ncd and (ho (rial held at that place, 

I As to troops eii route fur the scat of war, see nutu to s. 189, 

As to troops embarked on board His Majesty’s ships, see s. ISU and note. 

189. (1.) In this Act, if not inconsistent with the context, the interpreta- 
expression "on active service” as applied to a person subject to^™“«„„ 
military law means whenever he is attached to or forms part of a “kive 
force which is engaged in operations against the enemy, or is 
engaged in military operations in a country or place wholly or 

partly occupied by an enemy, or is in military occupation of any 
foreign country. 

(2.) Where the governor of a colony in which any of Hia 
Majesty’s forces are serving, or if the forces are seiwing out of 
His Majesty’s dominions, the general officer commanding such 
forces, declares at any time or times that, by reason of the immi- 
..nenco of active service, or of tlie recent existence of active service, 
it is necessary for the public service that the forces in the colony or 
under his command, as the case may be, should he' temporarily 
subject to this Act, as if they were on active service, then, on 
the publication in general orders of any such declaration, the 
forces to which the declaration applies shall be deemed to be on 
active service for the period mentioned in the declaration, so that 
(ir.i..) 2 E 2 
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Part y, the penod mentioned in any one declai-ation do not exceed thi'ee 
months from the date thereof. 

B8« ^ ^ 

189-180. (3*) If at any time during the said period the goveinor or general 

officer for the time being is of opinion that the necessity continues 
he may from time to time renew such declaration for another' period 
not exceeding three months, and such renewal shall be published and 
have effect as the original declaration, and if he is of opinion that 
the said necessity lias ceased, he shall state such opinion, and on 
the publication in general orders of such statement, the forces to 
which the declaration applies shall cease to be deemed to be on 
active service. 

(4.) Every such declaration, renewal of declaration, and statement 
by the governor of a colony shall be made by proclamation published 
in the official gazette of the colony, and it shall be the duty of 
every governor or general officer making a declaration or renewal 
of a declaration under this section, if he has the means of dii'ect 
telegraphic communication with a Secretary of State, to obtain 
the previous consent of the Secretaiy of State to such declaration 
or renewal, and in any other case to report the same with the 
utmost practicable speed to the Secretaiy of State. 

(6.) The Secretary of State may, if he thinks fit, annul a 
declaration or renewal pui'iiorting to be made in pm'suance of this 
section, without prejudice to anything done by virtue thereof before 
the date at which the annulment takes effect, and until tlmt date 
any such dedaralion or renewal shall be deemed to have been 
duly made in accordance with this section, and shall have full effect. 

Uora. 

It will be observed that the power given by this section to anticipate, 
or prolong, as it were, the period of active service is given to the Governor 
in a colony, and to the General when out of the King's dominions. The 
declaration of the Governor must be by proclamation in tbe official gazette, 
but it does not take effect as regards the forces until the declaration has 
been published in general orders. On sucli publication the troops will be 
deemed to be on active service, although active service, as defined by the 
Act, has not actually heguu or has ended. 

For definition of colony, see 8. 190 (23). 

Sub-section (1), Even before embarkation troops under orders to proceed 
to tbe sent of war are attached to, or form part of, a force which is engaged 
in operations against the enemy, and theveforo, under b. 1S8, can, when on 
board a transport en route for the scat of war, be considered as on active 
service. 

Interprets* 190. lu thid Act, if not inconsistent with the context, tbe 
terns! following expressions have the meanings hereinafter respectively' 
assigned to them ; that is to say, 

(J.) The expression “Secretary of State” means one of His 
Majesty’s Principal Secretaries of State ; 

(2.) The expression “Loi’d Lieutenant of Ireland” includes the 
lords justices or other chief governor or governors of 

Inslsinrl • 
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(3.) The expression “ Commander-in-CSiief ” means the field- JParbV, 
mamhal or other officer commanding in chief His Majesty’s ^ 
forces for the time being : 

(4.) The expression “ officer” means an officer commissioned or in 
pay as an officer in* Hia Majesty’s forces, or any arm, 
branch, or part tliereof ; it also includes a person who, by 
virtue of his commission, is appointed to any department 
or corps of His Majesty’s forces, or of any arm, branch, 
or part thereof ; it also includes a person, whether retired 
or not, who, by vii'tue of his commission or otherwise, is 
legally entitled to the style and rank of an ofiicer of His 
Majesty’s said forces, or of any .arm, branch, or part thereof : 

W.arrant .and other officers holding honorary commissions 
.are officera within the meaning of this Act, subject to the 
exceptions in this Act mentioned : 

(5.) The expression “non-commissioned officer" includes an 
acting non-commissioned officer, and includes an army 
schoolmaster when not a warrant officer, but s,ave as is in 
this Act mentioned does not include a warr.ant officer not 
holding an Ivonorary commission ; 

' (6,) The expression “ soldier ” does not include an officer as 
defined by this Act, but, with the modifications in this 
Act contained in relation to wamnt officera and non-com- 
missioned officera, does include a warrant officer not 
having an honorary commission and a non-commissioned 
officer, and every person subject to military law during 
the time that he is so subject : 

(7.) Tlie expression “superior officer” when used in relation to a 
soldier, includes a warrant officer irot holding an honorary 
commission, and also includes a non-commissioned officer 
as above defined : 

(8.) The expressions “ regular forces ” and “His Majesty’s regular 
forces” mean officers aird soldiers who by their commission, 
ternrs of enlistment, or otherwise, are liable to render 
continuously for a term mOifeiiy service to His Majesty 
in any part of the world, including, subject to the 
modifications in this Act mentioned, the Eoyal Marines 
.and His M.ajesty’s ludijin forces, .and tlie Eoyal Malta 
Artillery, and subject to this^ qualification that when 
tho reserve forces are subject to military law such forces 
become dui-ing the period of their being so subject part 
of the regular forces : 

The expression “reserve forces” means the army reseiwe 
force .and the militia reserve force : 
***** 

[Paragi-iiplis (10) and (11) were repealed by the eserve Forces Act, 1882 
'45 & 40 Viet. c. 48), and that Act enacted (s. 28) that in the Army] Act 
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Part V. espressioiig “ ai-my reserve force ” and “ militia reserve force ” slionld 
respectively mean the army reserve and militia reserve under the Eescrve 
6. 190, porces Act, 1882.] . 

(12.) The expression “auxiliary forces” means the territorial j 
force, the militia, the yeomamy, and the rolunteers : 

(13.) The expression “militia” includes the general and the local 
militia : 


(14.) The expression “ volunteers and volunteei' forces” includes 

the Honourable Artillery Company of London : 

(15.) Tlie expression “ corps” — 

(A) In the case of His hlajesty’s reguLar forces — 

(i.) Means any such military body, whether known as a 
territorial regiment or by any different name, as may 
be from time to rime declared by Eoyal Warrant to be 
a corps for the purpose of this Act, and is a body 
formed by His Majesty, and either consisting of 
associated battalions of the regular and auxiliary 
forces, or consisting wholly of a battalion or battalions 
of the regular forces, and in either case with or 
without the whole or any part of the permanent staff 
of any of the auxiliary forces -not included in such 
niilitaiy body ; and 

(ii.) Means the Eoyal Marine forces, in this Act refen'ecl 
to as the Eoyal Marines ; and also 

(iii.) Means any portion of His Majesty’s regular forces, by 
whatever name called, which is declared by Eoyal 
Warrant to be a corps for the purposes of this Act ; 
and also 

(iv.) Means any other’ portion of His Majesty's regular 
forces employed on any service and not attached to 
any corps as above defined ; 

(v.) And any reference in Par-t II of this Act to a corps of 
the regular forces shall be deemed to refer to any such 
military body as is hereinbefore defined to form a 
corps ; and 

(B) In the case of His Majesty’s auxiliary forces — 

(1.) Means any such militai’y body, whether known as a 
territorial regiment or by any different name, as may be 
from time to time declared by Eoyal Warvant to be a 
corps for the^mrposes of this Act, and is a body formed 
by His Majesty, and either consisting of associated bat- 
talions of the re£'ular and auxiliary forces, or consisting 
wholly of a battalion or battalions of the auxiliary 
forces, and either inclusive or exclusive of the whole 
or any part of the permanent staff of any part of the 
auxiliary forces ; and 

(ii.) Means any other por’tion of His Majesty’s auxiliary 
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AHMT ACT. 


•Part V. 


s. 100. 


‘Bummaiy 

Jurisdiction 

Acts." 

•12 £43 Viet, 
c. 49, 


27 ££8 Viet, 
c. sa 


U£15Tict. 

C.93. 


"Court of 
summary 
junsdio 
tion.” 


(27.) Tlie expression “governor” as respects the presideiiiy of 
Bengal means the Governor-General of India in Council, 
and as respects the presidencies of Madras and Bombay 
means the Governor in Council of the presidency, and in 
its application to a colony includes the lieutenant-governor 
or other officer administering the government of the 
colony : 

(28.) The expressions “oath” and “swear,” and other expressions 
relating thereto, include affirmation or declaration, affirm 
or declare, and expressions relating thereto, in cases where 
an affirmation or declaration is by law allowed instead of 
an oath : 

(29.) The expression “ superior court ” in the United Kingdom 
means His Majesty’s High Court of Justice in England, 
the Court of Session in Scotland, and His Majesty’s High 
Court of Justice at Dublin : 

(30.) The expression “supreme court” means, as regards India, 
any high court or any chief court ; and the expression 
“court of superior jurisdiction,” as regards a colony, means 
a court exercising in that colony the like authority as the 
High Court of Justice in England : 

(31.) The expression “ciril court” means, with respect to any crime 
or offence, a court of ordinary criminal jurisdiction, and 
includes a court of summary jm'isdiction : 

(32.) The expression “ prescribed” means prescribed by any rules 
of procedure made in pm^uance of this Act : 

(33.) The expression “ misdemeanor,” as far as regards Scotland, 
means a crime or offence, and so far as regards India 
means a mime punishable by fine and rigorous or simple 
imprisonment at the discretion of the court : 

(34.) The expression “Summary Jurisdiction Acts” — 

(a.) As regiirds England has the same meaning as in the 
Sumraarj' Jurisdiction Act, 1879 : 

(&.) As regards Scotland means the Summary Procedure 
Act, 1864, and any Acts amending the same ; and 
(c.) As regards Ireland, means within the police district of 
Dublin metropolis, the Acts regulating the powers and duties 
of justices of the peace for such district, or of the police of 
such district ; and elsewhere in Ireland, the Petty Sessions 
(Ireland) Act, 1851, and any Act amending the same : 

(35.) The expression “court of summary jurisdiction” — 

(a.) As regards England has the same meaning as in the 
Summary Jnmdiction Act, 1879 ; and ^ 

(6.) As regards Ireland, means any justice or justices of 
the peace, police magistrate, stipendiary or other magistrate, 
or officer by whatever name called, to whom jurisdiction is 
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ARJIY ACT. 


'Part V. 


8. 190. 


(27.) The expresBion “governor” as respects the presidency of 
Bengal means the Governor-General of India in Council, 

• and as respects the presidencies of Madras and Bombay 
means the Governor in Council of the presidency, and in 
its application to a colony includes the lieutenant-governor 
or other officer administering the government of the 
colony : 

(28.) The expressions “oath” and “sweai-,” and other expressions 
relating thereto, include affirmation or declaration, affirm 
or declare, and expressions relating thereto, in cases where 
an affirmation or declaration is by law allowed instead of 
an oath : 

(29.) The expression “ superior court ” in the United Kingdom 
means His Majesty’s High Coui’t of Justice in England, 
the Court of Session in Scotland, and His Majesty's High 
Court of Justice at Dublin : 

(30.) The expression “supreme court” means, as regards India, 
any high court or any chief court ; and the expression 
“ court of superior jurisdiction,” as regards a colony, means 
a court exercising in that colony the like authority as the 
High Court of Justice in England : 

(31.) The expression “civil court” means, with respect to any crime 
or offence, a court of ordinaiy criminal jurisdiction, and 
includes a coiu’t of simiraaiy jurisdiction : 

(32.) The expression “ prescribed” means prescribed by any rules 
of procedui’e made in pursuance of this Act : 

^ « inisdemeanor,” as far as regards Scotland, 

. ^I’jywu’da.JndiJL 


‘Btitnmary 

Jurisdiction 

Acts." 

42 & 43 Viet, 
c, 49. 

27 A 28 Viet 
c. 61 


lliJSVict. 
c. 93. 


"Court of 
summary 
jurlsdic- 
tion." 


Summai}' juiibuiuuou jclcu, 

(&.) As regards Scotland meaob . 

Act, 1864, and any Acts amending the same ; ana 
(c.) As regards Ireland, means within the police district of 
Dublin metropolis, the Acts regulating the powers and duties 
of justices of the peace fpr such district, or of the police of 
such district ; and elsewhere in Ireland, the Petty Sessions 
(Ireland) Act, 1851, and any Act amending the same : 

(35.) The expression “court of summary jurisdiction” — 

(a.) As regards England has the same meaning as in the 
Summary Jurisdiction Act, 1879 ; and 
(h.) As regards Ireland, means any justice or justices of 
the peace, police magistrate, stipendiary or other magistrate, 
or officer by whatever name called, to whom jurisdiction is 
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ABMT ACT, 


Party. 
8. 190. 


(23.) Colony. India is not treated as a colon}' for tlie purposes of ilio 
Act. 

The reference to a central legMatnro refers to such a case as Canada, where 
the Dominion parliament assembled at Ottawa is the central legislature, and 
the provincial parliaments for the provinces of Quebec, Ontario, &c., are local 
legislatures. Under the definition, the whole of Canada being under one 
central legislature will be one colony, and the provinces of Quebec,Ontario, &c. , 
will be parts of that colony, and not separate colonies, for the purposes of tEO' 
AcL Similarly the whole of the Commonwealth of Australia (see 63 & 64 
Viet. c. 12) will now be one colony, and Victoria, New South Wales &c., 
will no longer be separate colonies for the purposes of the Act. 

The Army (Annuel) Act, 1904, has extended the meaning of the term 
" colony” to include a British Protectorate, and forces raised in a British 
protectorate will thus be subject to the provisions contained in s. 177 of the 
Act. See also s. 93 (2). 

(24.) Foreign country. This inriudes the whole world, with the exception 
of the United Kingdom, India, and the colonies as above defined. I 

(23.) Beyond the seas. It will be observed that the Channel Islands and 
the Isle of Man, though for certain purposes treated as colonies (see s. 187), 
are treated as not being beyond the seas. 

(86.) Court of Summary Jurisdiction. The expression “ summary convic- 
tion ” is not defined by the Act, but means a conviction by a court of summary 
jurisdiction .*>8 defined by this section, and does not refer to the summary 
award of punisluneut by a commanding officer or to any other military pro- 
ceeding. 

By virtue of the definition in the Interpretation Act, 1889 (62 & 58 Viet, 
c. 63), a “ court of summary jurisdiction ” means, in England, a police or 
Elipendiaiy magistrate, and also any justice of the peace, including a mayor, 
M’ho is ex officio a justice ; but for hearing a case the court must consist of 
two justices, or of one police or stipendiary magistrate. 

The expression '^authorised prison” is not defined by this section, but is 
defined, as regards military convicts, by s. 62, and as regards military 
prisoners, by s. 65. 

It may be observed that under the Intei'pretation Act, 1889, in the con- 
struction of every Act of Parliament, masculine words include the feminine, 
the plural includes the singular, and the singular includes the plural ; the 
word “month” means a calendar month, and “oath,” “affidavit,” and 
“ swear,” include afiSrmation, declaration, and affirm or declare. This enact- 
ment, however, does not apply to documents not Acts of Parliament, and 
therefore in any such document, c.y., a warrant, “oath" will not indndo 
affirmation, &c., but under Buie 134 (c) “ month” in a sentence of imprison- 
ment, detention, or field punishment, means, unless the contrary is expressed, 

calendar month. 

Throughout the Act a year means twelve calendar months, and may be held 
to commence on any day in any month. 
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Pam VI. 


COMMENCEMENT AND APPLICATION OP ACT AND 

REPEAL. 

Part VI (ss. 191-193) and the Fifth Schedule were repealed 
by the Statute Law Revision (No. (2)) Act, 1893(66 & 57 Vict.c. 54). 


FIRST SCHEDULE. 


Pom of Oath to he taTceu hj a Master whose Apprentice has ahstonded, 
and of Justice's Certificate annexed, 


I, A.S., of do make oath, that I am hy li-ado a 

, and that was bound to serve 

as an opprentico to me in the said trade, by indenture dated the 
day of for tlie lemi of years; and thot 

the said did on or about the day of 

abscond and quit my service without my consent and that to the best of 
my knowledge and belief the said is aged about 

3 'ears. Witness my bond at , tho day of 

19 . 


I hereby certify that the foregoing affidavit 
Avas sworn before me at , 

this . day of ‘ 

,19 . 


(Signed) A.B, 


(Signed) C.I)., 
Justice of the Peace 
for , 


Form of Oath to he taken ly a Master lohose Indeutvred Zabovrer 
in India or a Colony has absconded, and of Jvstice’s Certificate 
annexed, 

I, , of , do make oath that 

was bound to me to seiTO as an indentured 
laboimer by indenture dated the day of for 

the term of years, and that the said did on 

or about the day of abscond and quit my service 

without my consent. Witness my hand at 
the day of 19 , 

(Signed) A,]}. 

I hereby certify, &c. [as for apprentioey 


s. 96, 
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ABUT ACT. 


ss. 

loe-ios. 


SECOND SCHEDULE. 

BiiLETiira, 


PAM I, 

Aceommdaiion to le furaished ly Keeper of TiclnalHng Some. 

A keeper of a rictu&lling lionse oi) rrhom any officer, soldier, or Lorse 
is billeted— 

(1.) Shall furnish the officer and soldier with lodging and attendance ; 
and 

*(2.) Shall, if required by the soldier, furnish him for every day of the I 
march and for not more than two days, if the soldier is halted 
at an intermediate place on the march for more than two days, 
and on the day of arrival at the place of final destination, with 
breakfast, hot dinner, and supper on each day, such meals to 
consist of snch quantities of food and drink as may from time 
to time be fixed by His Majesty’s Begulations, not exceeding— 
((?) Eor breakfast, six ounces of bread, one pint of tea 
with milk and sugar, four ounces of bacon ; 

(i) For hot dinner, one poimd of meat previous to being 
dressed, eight ounces of bread, eight ounces of potatoes 
or other vegetables, one pint of beer or mineral water 
of equal value ; 

(c) For supper, six ounces of bread, one pint of tea with 
milk and sugar, two ounces of cheese; and 
*(3.) When the soldier is not so entitled to be furnished with a 
meal, shall furnish the soldier with candles, vinegar, and salt, 
and allow him the use of fire, and the necessary utensils for 
dressing, and eating his meat ; and 

(4.) Shall furnish stable room and ten pounds of oats, twelve pounds 
of hay, and eight pounds of straw on every day for each horse, 
t For the purposes of this Part of this Schedule the expression 
“ furnish with lodging" shall include the provision of a separate bed for 
each officer and soldier. 


PAET n. 

Seyulations as to Sillels. 

(1.) Wlicn the troops are on the march the billets given shall, 
except in case of necessity or of an order of a justice of the 
peace, be upon victmlling houses in or within one mile from the place 
mentioned in the route (a) : 

(2.) Care shall always be taken that the billets be made out to the less 
distant victualling houses in which suitable accommodation can be found 
before billets are made out for tbe more distant victualling houses ; 

(3.) Except in case of necessity, where horses are billeted, each man 
and his horse shell be billeted on the same victualling house : 


* This provision was amended by the Army (Annual) Act, laOT. 
t This provision was added by the Anny (Annual) Act, 1904. 
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(4i.) Except in case of necessity, one soldier at least shall be billeted 
whore there are one or two horses, and two soldiers at least where there 
are four horses, and so in proportion for a greater number : 

(5.) Except in case of necessity, a soldier and his horse shall not bo 
billeted at a greater distance from each other than one hundred yards ; 

(6.) V^lion any soldiers with their horses are billeted upon the keeper 
of a Tictualling house who has no stables, on the written requisition of 
■nthc commanding officer present the constable shall billet the soldiers 
and their horses, or the horses only, on the keeper of some otlier 
victualling house who has stables, and a court of summary jurisdiction 
upon complaint by the keeper of the last-mentioned victualling liouse 
may order a proper allowance to bo paid to him by the keeper of the 
victualling house relieved : 

(7.) An officer demanding billets may allot the billets among the 
soldiers under his command and their horses as ho tlunks most expedient 
for the public service, and may from time to time vary such allotment : 

(8.) The commanding officer may, where it is practicable, require that 
not less than two men shall be billeted in one house. 


s. 113. 


IMPRESSMENT OF CARRIAGES. 

Table of Rates of Payment for Carriages and Animals, 


Carringes and Animals. 

1 

llnte per Mile. 

In Great Britain, 


A waggon wdth four or more horses, or a wain with six 
oxen, or four oxen and two horses. 

One shilling. 

A waggon with narrow wheels, or a cart with four 
horses, carrying not less than fifteen hundred- 
weight. 

Einopencc. 

Any other cart or carriage, with less than four horses, 
and not carrying fifteen hundredweight. 

In Ireland, 

Sixpence. 

For every hundredweight loaded on any wheeled 
vehicle. 

One halfpenny. 


The mileage when reckoned for the purposes of payment shall include 
the distance from home to the place of starting end the distance home 
^'’from’the place of discharge. 


Eegulaiions Os to Carriages atti Animals. 

(1.) Whore the whole distance for which a carriage is furnished is 
under one mile the payment shall be for a full mile. 

(2.) In Ireland, the minimum sum payable for a car shall be three- 
pence, and for a dray, sixpence per mile. 


THIED SCHEDULE. 
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AHMY ACT. 


8. 154, 


(3.) In Groat Britain, wlienthe daj’s march exceeds fifteen miles, the 
justice granting his warrant may fix a further reasonable compensation 
for every mile travelled, not exceeding, in respect of each mile, the rate 
of hire authorised to he charged hy this Act ; when any such additional 
compensation is granted, the justice shall insert in his own hand in the 
warrant the amount thereof. 

(4.) In Ireland the payment shall he at the same rate for each 
hundredweight in excess of the amount which the carriage is liable under 
this schedule to carry. 

. (3.) A caniage shall not he required to travel more than twenty-five 
miles. 

(6.) A carriage shall not, except in case of pressing emergency, he 
required to travel more than one day’s march prescribed in the route. 

(7.) In Great Britain a carriage shall not be required to carry more 
than thirty hundredweight. 

(8.) In Ireland a carriage shall not he required to carry, if a car, more 
than six hundredweight, and if a dray more than twelve hundredweight. 

(9.) The load for each carriage shall, if required, at the expense of 
the owner of the carriage, and if the same can be done within a reason, 
able time without hindrance to His llajesty’s service, be weighed before 
it is placed in the carriage. 


FOUETH SCHEDULE. 


Fobji op Descbiptite BEimar. 

Descbiptiyb Beiubk of who* at on 

the day of , and was committed to conGnement 

at on the day of as a deserter [or 

absentee without leave] from the Bn. of the 

Begiment of . 

* After the word “who,” to be Inserted either the words “was appreliended,” 
or “surrendered himself,” as the case may be. 


Age ....... 


Height ...... 

Feet. Inches. 

Complexion 


Hair ...... 

' 

Eyes ...... 


Marks • ’ - 


In uniform or plain clothes - - . ' * 


Probable date and place of attestation < 


Probable date of desertion or beginning of absence, 
and from what place - - * . 
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Name, occupation, and address of tliojserson by whom 
or throngh whose means the deserter [or absentee 
without leave] was apprehended and secured.* 


Particulars in the evidence on which the prisoner 
is committed, and showing whether ho surren- 
dered or was apprehended, and in what manner 
and upon what grounds. The fullest possible 
• — details to be given. 



I do hereby certify that the 
prisoner has been duly ex- 
amined before me as to the 
circumstances herein slated, and 
has declared in my presence that 
lief 

the before-mentioned 
corps, and I rccommendj 
for a reward of s. 


•—-Signaitire ■) . ... 

^ReHdence W 

J.lrCvtU’Cit’LG f t i , 

magisirctfe. 


— Post Town J 
Signature of prisoner, 
— Signature of informant. 


Or where the prisoner confessed, and evidence of the truth or false- 
hood of such confession is not then forthcoming : 

I hereby certify that the above- 


named prisoner confessed to the 
circumstances above stated, but 
that evidence of the truth or 
falsehood of such confession is 
not forthcoming, and that the 
case was adjourned until the 

day 

of for the purpose of 

obtaining such evidence from a 
Secretary of State. 


. Signature, 
^Besidiiice. 
JBost Town. 


” It Is Important for the public service, and for the Interest of the deserter or 
absentee without leave, that this part of the return should be accurately filled up, 
and the details should bo inserted by the justice in his own handwriting or, under 
his direction, by his clerk. 

t Insert ts or is not a deserter or absentee wittumt leave from or belongs or does not 
belong to, as the case may bo. 

i The justice will Insert the name of the person to whom the reward Is due, and 
the amount [5s„ 10s., 15s<i or 20s,] which; in his opinion, should bo granted In 


Fim SCHEDULE. 

Aasi TLBStAUD. 

[fiep. Stflt. Law Eer. (No. (2) ) Actj 1893.J 
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RULES OF mOGEUURE, 1907. 


Paut I— AEREST and trial. 

Arrest. 

1. Eepoi't of delay of trial under Army Act, s. 45. 

Power of Commanding Officer. 

2. Duty of commanding officer as to investigation of cliarge 

for offence. 

3. Hearing of cliarge. 

, 4. Disposal of the chai’ge or adjournment for taking down the 
summary of evidence. 

5. Remand of accused. 

6. Summary award of punishment by commanding officer. 

7. Right of trial by court-martial in lieu of summar 3 ' award. 

8. Procedure on charge against officer. 

Fi'aming Charges. 

9. Chai’ge-sheet and charge. 

10. Commencement of charge-sheet. 

11. Contents of charge. 

12. Validity of charge-sheet. 

Preparation of Defence hg Accused. 

13. Oppoi’tunity for accused to prepare defence. 

14. Information of charge and delivery of summary of evidence 

and list of officers to accused. 

15. Joint trial of accused persons. 

Convening of Court-Martiul, 

16. Convening of regimental coiu't-martiaL 

17. Procedure of officer on convening court-martial 

18. Adjournment for u^uMcient numher of officers. 

19. Ineligibility and disqualification of officers for court-martial 

20. Corps of membem of court-martial 

21. Bank of members of court-martial in certain cases. 

Procedure at Trial. — Constitution of Court. 

22. Inquiry by court as to legal constitution. 

23. Inquiry by court as to amenability of accused and validity 

of charge. 

Procedure at Trial. — Challenge and Swearing. 

24. Appearance of prosecutor and accused. 

25. Proceedings for challenge of members of court, 

26. Swearing of members. 

27. Swearing of judge-advocate and other officers. 

28. Substitutioii of solemn declaration for oath. 

29. Form of oath in case of trial of several accused persons, 

30. Swearing of person according to the form of his religioiL 
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Pmecution, Defence, and Summing Up. 

31. Arraignment of accused. 

32. Objection by accused to charge. 

33. Amendment of charge. 

34. Special plea to the jurisdiction. 

35. General plea of “ Guilty ” or “ Not Guilty.” 

36. Plea in bar. 

37. Procedure .after plea of “ Guilty.” 

38. Withdrawal of plea of “ Not Guilty.” 

39. Plea of “ Not Guilty "and case for the prosecution. 

40. Procedure where no witness to facts (except accused) Ciilled. 

41. Procedure where witnesses called for defence. 

42. Summing-up by judge-advocate. 

Finding and Sentence. 

43. Consideration of finding. 

44. Form and record of finding. 

45. Procedure on acquittal. 

46. Procedure on conviction. 

47. Mode of forfeiting seniority of rank of officer or non-com- 

missioned officer. 

48. Sentence. 

49. Eecommendation to mercy. 

•50. Signing and transmission of proceedings. 

Confrmaiion and Revision. 

SI. Procedure of confirming offiicer. 

'52. Revision. 

53. Promulgation. 

54. Mitigation of sentence on partial confirmation, 

55. Confirmation of finding on alternative charges. 

56. Confirmation notwithstanding informality in or excess of 

punishment. 


^Insanity. 

57. Pro\isions as to finding of insanity and custody of insane 

person. 

General Provisions as to Proceedings of Court. 

58. Seating of members. 

59. Responsibility of president 

•60. Power of court over address of prosecutor and accused. 

61. procedure on trial of accused persons together. 

62. Sep.arate charge-sheets. 

•63. Sitting in closed court 

64. Time for trial. 

65. Continuity of trial and adjournment of court 
<66. Suspension of trial. 

67. Proceeding on death or illness of accused. 

68. Presence throughout of all members of court 
•69. Taking of opinions of members of court 

70. Procedui’e on incidental question, 

71. Swearing of court to try several accused persons. 

.72. Swearing of interpreter and shorthand u'riter. 

(M.L.) 2 S' 
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RTiLES OF PROCEDTTKE. 


GeMToH Pfoisisio'M as to Witnesses and Evidence. 

73. Evidence to be relevant and according to rules in English 

courts. 

74. Judicial notice. 

75. Calling of all prosecutor’s •witnesses. 

76. Calling of witness whose evidence is not contained in 

summary or abstract. 

77. List of witnesses of accused. 

78. Procuring attendance of witnesses, 

79. Adjournment of court for non-attendance of witnesses. 

80. Evidence of the accused and his -wife. 

81. Withdrawal of -witnesses from court. 

82. Swearing of \vitnesses. 

83. Mode of questioning witnesses. 

84. Examination and cross-examination. 

85. Questions to witness by members of court or judge-advocate 

86. Eecalling of witnesses, and calling of witnesses in reply. 

Friend of Accused and Counsel. 

87. Accused may have a person to assist him on trial. 

88. Counsel allowed in certain general courts-martial. 

89. Eequirements for appearance of counsel. 

90. Counsel for prosecution. 

91. Counsel for accused. 

92. General rules ns to counsel. 

93. Qualifications of counsel. 

94. Statement by accused defended by coruisel or officer. 

Proceedings. 

95. Eecord in proceedings of transactions of court-martial. 

96. Custody and inspection of proceedings. 

97. Transmission of proceedings after finding. 

98. Preservation of proceedings. 

99. Bate of payment for copies of proceedings. 

100. Loss of proceeding 

J udge-AdooCtite. 

101. Appointment of judge-advocate and disqualification. 

102. Substitute on death, -illness, or absence of judge-advocate. 

103. Powers and duties of judge-advocate. 

Exception from Rules. 

104. Suspension of rules on the ground of military .exigencies 

or the necessities of discipline. 

Field General Court-UaHicd. 

105. Convening of field general court-martial, 

106. Composition of field general court-martial, 

107. As to field general court-martial where militaiy exigencies" 

occur. 

108. Charge. 

109. Trial of several accused persons. 

110. Cliallenge. 

111. Swearing of court. 

112. Arraignment. 
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Arrangement of Rules, 

113. Plea to jurisdiction. 

114. Evidence. 

115. Mode of swearing witness and solemn declaration. 

116. Defence. 

117. Acquittal. 

118. Sentence. 

119. General provisions as to votes and powers of court. 

120. Confirmation. 

121. Application of rules. 

122. Definitions. 

123. Evidence of opinion of convening and confirming officer. 


P.\nT II.-MISCELLANEOTJS. 

Regulations for Courts of Inquirg, other than Courts of Inquiry 
hM under section 72 of the Army Act. 

124. Coui*ts of Inquiry. 

Regulations for Courts of Inquiry under section 72 of the Army 
Act, for the purpose of determining the illegal Absence of 
Soldiers, ' 

125. Courts of inquiiy as to illegal aljsence under sect. 72. 

Explanation of “ Prescribed” and Commanding OJHcer.”' 

126. Prescrilied officer for committing, removing, commuting and 

discharging authority and for the purpose of ss. 43 and 73. 

127. Prescribed procedure for court of inquest (India) under 

sect, 13.3, 

128. Prescribed officer for competent military authority (sect. 101). 

129. Definition of “ commanding officer.” 

Prisons and Detention Banach Abroad. 

130. Committal and removal of soldiers under sentence in one 

colony to authorised prisons or detention barracks in other 
colonies. 


131. 

132. 
-133. 

134. 

135. 

136. 

137. 

138. 

139. 


Part III.-SUPPLEnl^W^. 

. can be ootamed.' ifc,./ 

Exercise of powers vested ^jU ^>)ffice. 

Cases unprovided for. will have fijU/ 

I^orms m appendices, to^-^ 

Definitions. j - ' 

Construction of rules, tecalb^’'^ ^ 

Application of rules to JlX^el Island3,aad Isle of Airy , 
Extent of applicatipirfif rules. ^ 

Short title. y' 

Commencement of rules. 



(M.L.) 
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Rtri-ES OF PROCEOTJBE. 


FIRST APPENDIX, 

Form of Charges. 


SECOND APPENDIX. 

Form as to Courts-MarticH. 


THIRD APPENDIX, 

Forms of Commitment. 


HTJLES FOR FIELD PUNISHMENT. 



Arrest— Power of Commanding Ofieer. 
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RULES OF PROCEDURE, 1907. (a) 

PAET Ir-ARREST AND TRIAL 
Arrest. 

1. The special report of the necessity for further delay in ordeiing Eeport oi 
a court-mai'tial to assemble for tlie trial of an officer or soldier “^er 
required under section 45 of the Army Act, shall be made -by Army Act, 
means of a letter from the commanding officer of that officer or s- 
soldier reporting the necessity to the general or other officer 

i to whom application would be made to convene a court-martial for 
the trial of that officer or soldier. 

See generally as to Rules 1-8, ch. I V, and K.R. , para. 463, et seq. 

Tins rule prescribes the manner in which the special report required by 
s. 45 of tho Army Act is to be made. A. similar report must be furnished 
^veekly until the accused is released or a court-martial assembled; and on 
the receipt of every such report, tho general or other officer to whom it is sent 
must satisfy himself as to tho necessity for the continued retention of tlio 
accused in custody. K.E., para. 464. This special report is not required 
on active service. 

Power of Commanding Officer. 

2. Every commanding officerwill take care that a person under his Duty of 
command, when charged with an offence, is not detained in custody 
for more than forty-eight hours after the committal of that person as toinTCs- 
into custody is reported to him, without the charge being in- tigntion or 
vestigated, unless investigation within that period seems to him 
impi'acticable with due regard to the public service. Every case of 
I a person being detained in custody beyond a period of forty-eight 
’ hours, and the reason thereof, shaU be reported by the commanding 

I officer to the general or other officer to whom application would be 
made to convene a court-martial for the trial of the person charged. 
Commanding Officer. See Rule 129 and note. 

This Rule applies to officers as well as soldiers. 

/nmtiyaferf.— Army Act, s, 45 (5). This means that the investiption 
must be commenced, thougb it may be impossible to complete it within tho 
time here specified. As to e:tclu&ion of Sunday, Good Friday, and Gbristmas 
Day, see Rule 135 (A). 

Is not detained in custodg, ^c . — A commanding officer who unnecessarily 
detains a person in arrest or confinement, exposes himself to a charge under 
s. 21 (1) of the Amy Act. 

Slim be repoi’M— The report should be made by letter, and should refer 
specifically to tho case, and state the rensous justifying the detaining of the 
accused iii custody and preventing the investigation. The absence of an 
important witness would justify a remand ; or the accused might be ordered 
to return to his dut}', with a distinct iutimation that his case will bo in- 
vestigated so soon as the absent witness can be obtained. IC.R., para. 490. 

0. (a) Every charge against a soldier will be heard in the Hearing of 
jtresence of the accused. The accused will have full liberty to cross- charge, 
examine any witness against him, and to call any witnesses and 
make any statement in his defence. On the application of the 
accused, he and his wife may be called as witnesses, subject to the 
provisions of Rule 80. 

1 (a) These Rules supersede tiie Ruies of Procedure, 169P, as amended by Army 
Orders dated April, 1902, and October, 1904, which tliey reproduce with certain 
changes necessitated chiefly by tlie new system of commands, and thoamcndincnts 
in the law introduced by the Army (Annual) Acts, 190D and 1907. 
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(b) If the accused demands that the evidence against him be 
taken ou oath, the oath "will be administered to each witness by 
the investigating officer in the same form as provided for a court- 
martial, or, hi the case of a witness allowed before a court-martial to 
make a solemn declaration, the like solemn declaration will be made 
before the investigating officer. 

(A) As to the mode of conducting the investigation, see ch. iv, parns. 
18-28; and ILB., paras. 483-491. 

The .Army Act and Buies do not require the investigation to he by the 
commanding officer, but do make him responsible for the decision, s. 46 (1). 
The evidence is not taken in writing, and, therefore, in the case of a remand, 
must be taken in writing afterwards as directed by Hnle 5. 

The accused may on his own application give evidence himself or call his 
wife as a witness (see Buie 80, which will apply to the evidence of the 
accused and his wife at this and every other stage of the proceedings). The 
accused's evidence will or will not bo on oath, according as the evidence of 
the other witnesses is or is not on oath. 

The right of the accused to make a statement will not be prejudiced by 
1 bo fact that he has given or intends to give evidence himself, whether ou 
cath or not. 

Taken on oath . — See note to s. 46 (6) of the Army Act. 

Samejomu — See Bole 82. 

To make a solemn declaration. — See Army Act, s. 52 (4), and Buie 82 (D). 

4. (a) The commanding officer will dismiss a charge brought 
before him if in his opinion the evidence does not show that some 
offence under the Army Act has been committed, or if, in bis dis- 
cretion, he thinks the charge ought not to be proceeded with. 

(b) At the conclusion of the bearing of a charge if the com- 
manding officer is of opinion that the charge ought to be proceeded 
with, he shall, without unnecessary delay, either — 

(1) dispose of the ease summarily ; or 

(2) refer the case to the pi’oper superior military authority ; or 

(3) adjourn the case for the purpose of having the evidence 

reduced to writing. 

Provided that the commanding officer shall not dispose of a case 
summarily unless the accused is a soldier, or if the accused, being 
a soldier, has elected (under Section 46 of the Army Act) to be 
tried by a district court-martial. 

(c) Where the case is so adjourned, at the adjourned hearing 
the evidence of the witnesses who were present and gave evidence 
before tlie commanding officer, whether against or for the accused, 
.shall be taken down in writing in the presence of the accused 
before the commanding officer or such officer as he directs. 

(d) The accused may put questions in cross-examination to any 
witness, and the questions with the answ'ers shall be added in 
writing to the evidence taken down. 

(e) The evidence of each witness when taken down, as provided 
in (c) and (d), shall be read over to him, and shall be signed by 
him, or, if he cannot write his name, shall be attested by his mark 
and witnessed. Any statement of the accused material to his 
defence shall be added in writing. 

(A) Every offence which a pcrsoii subject to military law can commit is 
an offence against the Army Act, because it is either a militaiy offence or a 
civil offence. If it is a civil offence, it is provided for by s. 41 ; if it is a 
military offence, it is either particularly specified in the Act, or is an act to 
the prejuffice of good order and military discipline under s. 40. Where the 
act done is not a civil offence, and is not sppcided in the Act, the command- 
ing officer must consider whether it is or not to the prejudice of good order 
and military discipline, as, if not, it is not a military offence. He must 
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PoKcr of Commandiii'f Oficcr. 

iilso roiiMder wliplljor, liiiviiif; roRiinUo llio liinilfliioii# of time prcscribcfl Ly 
dll' A<'t (ht'clioiis lob'(l), till' ir.'CliFcil is liablu lo bo orucvudcd ngniust, 
1C. It., ]>:ira. -ISlb 

imt tn he ])rotetil(iI lelth. — If llio (•oiiiniaiiiliHg ofiiour is of this opinion, 
on a*vonnt either of llio ovidcnco lieing doubtful, or of tlio triviality of tho 
'M'C, or of the good rliararfer of the neciised, or of n doubt wlietlier tho act 
<loiie is- to the prejiidirc of good order and mditary dihi ipline, or ns a matter ol 
discretion, for any reason, be must dhsiiiiss thu c.ise. Army Act, s. -It! ; K.II., 
ji.ira. -tbs. 'I’d malm an entry agaiust tho man without imuihlnueut is not 
dismissal of thn r.use. Tho ease must also he dismissed if tlio man has been 
previously nequitted or eonvieted ol the offencu by lii.s commanding ofliccr, 
or by any court, military or civil, Anny Act, --s' li! (7), 107, 1G2 (fi). No 
particular liuit' is fixed snlliiii whn-h a conimmnliiig ollieer must dis})u.so of a 
ca'-e, so that lie can nhvays carefully consider a dillieiilt caso; but as a rulo 
liu siinuld ilccide imim'diattdy, and hliunid never delay for more llinu a day, 
unless furtber evidence is ivqiiired. 

(11) Of the three iillernalive course.s wlneh a eommanding olHcDr jnay adopt 
in respect to a case wliicli ho tliiuks should bo proceeded with, bo will 
adopt the fn-st (i.r,, disposing of the uisc summarily), unless the case is ono 
of which be eaiinot dispose smnmnrily, cither by reason of tlio liwused not 
I being a private stJdier (sec K.lt. •lli!i), or by reason of the acenstd having 
'elected to he tried by a dislrictcourt-iimrlial, or bceanse ho thinks tho case 
IS one which slionld be tiied by conrl-inarlial, or bei-naso the case is ono 
with which lie cannot, witlumt the leave of superior military authority, deal 
witli smiiiimrily. There is no case which a cimimanding ollieer is compelled 
liy (he Act or the rules to send la-fore a eourt-martial. lint the ofTeiieo of 
drunkenness by a piiviite soldier must in certain cases he disiiosed oi 
f ummarily lAnuy A< t, s. -IG (A)). IVra. -187 of llio K.K. specilles the cases 
whieli may Ik- di's]ioM-(l of summarily iwlhoiil reference to superior mililiiry 
authority. If the ease is not one siiecilii-d in that panigrapli, hut tlio com- 
manding ollieer thinks tliat it is one that onglil to he disposed of snmniarily, 
he Cl ill adopt tin- second nltenmiivo and refer tliecase to tin- proper superior 
military aiitiiority. lii any other case tin- tiiiril alteriiiitive must Lie adopted 
'I'lie filial deiistou of tin- comiiinmliug ollieer ns to wlii-tlu-r tlie caso sliould 
III- tried liy comt'iiiartial is defeniid until t la- eiidence iiiis been taken down 
ill writing* and (lie c<mimiuiiiing oflici-r has considered llie evidence so taken 
<l<iwii, A summary is to he inndi- ulictlier it i.s inlemled to relnaud tlio 
accused for trial liy a regimental or hv district or gi-iienil court-nmrtiid. 

Wittmiil wincn'f’nri/ delni/, the adjourned lieariiig for reducing tlio evidonco 
loavriliiig sliould, if possible, ha lield the smm- day as the invi-stigntioii. 

As to (lie eoiirse to lie followed, ivhi-ro siiflieii-nl evideiiee ia not forthcoming 
at llie investigation, or wln-re a second offoiice is disclosed during tho 
investigatioM, seo K.I!., jiarns. 4'.H(, 4JI1. 

J’eopn' viilihiri/ itiillioriUf, see Jfiilcs IJtl (A), 111.) (11),_ 

(C)— (K).— The eommanding oflka-r, on adjoiiriiing the caso for tho 
piniioso of iiaviiig lln- (-videnco reduced to writing, nmy direct anoflicr jifticcr 
to take down the evidence. Hut an ollieer who has given material cvidcuco 
at the investigiilion must not bu iipixiiiitod for this purpose. At thu 
adjnurm-d hearing thu nceiisi-d must liu allowed to ]mt any rcasonablo 
iiuehtioii to a witness, and (-sprehilly lo pul qnesjiona respecting any vnrianco 
between the uvidem-o taken down and that given before tho conmiamliiig 
ollieer, siteli, c.//,, ns would nrisc if llio witness's miBwcrs in cross-exmnlimtioii 
heiuro the cominaiidiiig oilicor were omitted. In taking tho ovidonco 
immaterial slatomonls may he oniittcil, Jf the ncciiseil or his wife has given 
eviduiico lieforo tlie ennimnmliiig ollieer iimk-r Hitlo JI, lio or slio may, on tho 
application of tlie aecusi-d, ami Biilijcct lo tlio pi-ovisioiis of lliilo 80, give 
evuleiiee, lo lie taken down in writing and inserted in Hie suminary Iiko tlio 
evidonco of otlior witnesses under this iiile, Imt iH-illier lie nor she can, in 
llie aliseiico of sueli an application, ho compelled to rejical tljo ovidonco 
jirevioiisly given. If eillior of tliem does give evidciioo under tliis rule, that 
evideiico may lio used in tlio like manner and for llio iiko purposes ns tlio 
evidence of otlier witnesses. Therefore, before tlio application of the accused 
is enterfaim-d, ho filioiild bo wanieil of tho iiso to wiiicli tlio cvideiico of 
himself and his wife, ns Inkoii down in tho smiuimry, nmy bo put. 

If llio accused has made a statement, wlicthoi- in addition to or in lion of 
giving cvideiico under Unlo 3, tho material parts of liis stntomont aro to bo 
siddcd, but it will bo ndvisablo nsirally to tnko doivn fully any stnloinout ho 
mnlvos’ ; lio cannot bo required to sign it. Tlio statomont of an ncousod person 
can only bo given in ovidoiicoat llio trial if it is voluutai'y(soo ch. VI, paras. 74 to 
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81), Before, tlieiefore, an accused person makes any statement, he should be 
warned that he is not bound to say anything, and that any statement he makes 
may be used as evidence against him; and,ii he is asked forhis defence, a similar 
warning should be given to him ; but if the statement u'as made voluntarily 
the mere fact that the warning was not given ■null not prevent tlie statement 
being used as ovidence. In no case must he he authoritatively called on to 
account for his nroceedinge, or required to make any statement. See also 
kfemoranda for Guidance of Courts-MailiDl, p. 682. 

For the power to dispense with the provision of parjgraph,s (c), (u), and (e) j 
of this rule, see Buie 104. 


6. (a) The evideace and statement (if any) taken down in writing 
in pursuance of Bnle 4 (in these rules referred to as the summary 
of evidence) shall be considered by the commanding officer, who- 
thereupon shall either — 

(1) remand the accused for trial by court-martial ; or 

(2) refer the case to the proper superior militaiy authority ; or 

(3) if he thinks it desiraole, and the accused is a soldier and ha.**^ 

not himself elected to be tried by a district court-maitial,. 
rehear the case and dispoee of it summarily. 

(b) If the accused is remanded for trial by court-martial, the 
commanding officer shall without unnecessary delay either issue 
an order for the assembly of a court-martial, or apply to the 
proper military authority to convene a court-martial, as the case 
i-equires ; this delay, ana any delay in the reference to superior 
militaiy authority, should not ordinarily exceed 36 hours. 

(c) The summary of evidence, or a tnie copy thereof, shall he 
laid before the court-martial before whom the accused is tried on 


the assembly of the court 

(A) The commnnding officer is to consider tbe evidence after it has been 
reduced to writing, and sbould be careful to note wbetber or not tlie evidence 
taken down in the eummaiy corresponds to tbat given before him at the 
investigation. On the evidence being reduced to writing a different aspect may 
be given to tbe case ; if so, tbe commanding officer may, if the case is within his 
jurisdiction and the accused has not elected (under s. 46) to be tried by a district 
Gonrt-martial, re-bear tbe case, and if he tlunks fit, dispose of it summarily. 

If the commanding officer determines to remand the accused for trial by 
court-martial, he will have to consider hy what class of court-m.artial the 
accused should be tried. ‘Usually, if the accused is not dealt uitli summarily, 
application should be made for a district court-martial. The application (like 


te ' 
it 


the charge-sheet) must be signed by the officer in actual command of the unit 
to which the accused belongs. 

For form of application for court-martial see p. €04. See also Memoranda 
for Guidance of Courts-Martial, p. 582. 

(B) TlV’fAoKf vnntcessatif delay . — ^Tbe order for a regimental court-martial 
sliould as a rule be issued so as to admit of the court assembling next 
day, care being taken to allow the interval of eighteen hours required by 
Eulel4CA> 

Thint/'Six hours . — As to exclusion of Sunday, &c., in reckoning time, see 
Rule 135 (A). 

(G) "Where the accused is charged with several offences, the eridence in 
relation to each offence should be kept, so far as possible, distinct. 

As to the summary of evidence of the trial, see Buie 17 (E) and note. r 

The accused is entitled to have a copy of the summary gratis : see Rule ( 
14 (B). 


6. (a) The term of detention when awarded by a commanding 
officer in days shall begin on the day of the award. The term of ' 
detention when awarded by a commanding officer in hours shall begin 
at the hour when the toldier sentenced is received at the detention 
barrack or branch detention baixack to which he is committed, or ' 
if he has not been sooner received into the detention barrack or 
branch detention barrack, shall begin on the day after the day of the ' 
award at the hour fixed for the commitment and release of soldiers ■ 
under sentence. ‘ 
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Pojiw of Commanding Officer. 

(b) Wlien the commanding officer has once awarded punishment 
for an offence, he cannot afterwards increase tiie punishment for 
that offence. 

Commanding officcrB must bear in mind tlio regulations ns to summary 
award of punislimonts, K.E., paras. 403-507; and as to drunkenness, i6. 
paras. 608-513. Soo also cli. I V, paras. 31-38. 

(A) A commanding officer will award bis sentence, up to seven days, in 
hours, but if exceeding seven d.ays, in days. K.R, para. 494. In law (in the 
.nbscnco of special provision) tUoro is no division of a day, and, thei-efore, 
however late in tlio day a soldier under sentence is committed, his tern of 
detention is considered to have commenced at the first minute of that day, that 
|s, tlie first minute after midnight. Whore, therefore, the sentence Is awarded 
in days, the sentence will begin on the first minute of the day of the award. 

But whereascntouco is awarded in hours, the dotentiou by virtue of this rule 
will not commeuca until the hour at which the soldier Is received luto the 
detention barrack or branch detention barrack, or if he is not received into the 
detention barrack or branch detention barrack on the day of the award, then 
until the hour at which on tho next day soldiers under sentence are usually 
received into the detention barrack or branch detention barrack. This rule 
will, therefore, allow a commanding officer, when there is noacoommodatiou in 
the branch detention barrack, to postpone tho commitment of the soldier for 

I one day, and to keep him in the guard detention room without his term of 
detention beginning to run, till tho usual hour of commitment on the next day 
after tho detenticn is awarded, whether Sunday or not(8ee Rule 135 A) ; but n 
ho is kept longer iii the guard detention room, his term of detention will begin 
to run, ft must be rocollccled tbnt a soldier's pay cannot be stopped for any 
day on which ho is in custody, before his detentiou begins to run under this rule. 

(R) The award is considered final when the soldier has been removed 
from the presence of the commanding officer. The commanding officer can at 
any time diminish the punishmeut before its completion, though he cannot 
add to it. 

As to entry of award or decision of commanding officer in each case, 

K.R., paras. 485, 607. 

7. (a) If a soldier is dealt with summarily by bis commanding 
tofficei’, and the award or finding involves a forfeiture of pay, or court- 
[(tliougb such forfeiture is not involved) the award is not an award martial in 
of a minor punishment, and his commanding officer has omitted 
to ask him whether he desires to be dealt with summarily or to award, 
be tried by a district court-martial, the soldier may, at any time 
oil the same day before the hour fixed for the commitment and 
J release of soldiers under sentence, claim his right to be tided by a 
district court-inai'tial. 

(n) Except as mentioned in sub-section (8) of section 46 of the 
Army Act and in this rule, a soldier has no right to claim a trial 
by court-martial. 

A commanding officer should of course never omit to put to tho soldier the 
questiou which he is directed by s. 46 (8) of the Act to put ; hut in the case 
of such an omission tlie soldier may claim a court-mai'ual within the time 
mentioned in this rule. 

Sight to be tried,— 'Hie effect is that tho court tries the case without reference 
to tho proceedings of the commanding officer ns regards the question of the 
accused person’s guilt or innocence. The claim of the soldier to be tried is 
not of itself a re.isim for awarding a more severe punishment than the com- 
luaiiding officer might have awarded. While it is competent to tho com-t to 
pass such a sentence ns tho nature and degree of the offence and the 
antecedents of the accused may seem to them to warrant, thej' should bear 
in iniud that the commanding officer, who is primarily rosponsiblo, has, by 
electing to make a summary award, implied that a summarj’ punishment is 
in his judgment sufficieut in the interests of discipline. 

Minor punishment. See K.B., p.Trn. 493. 

8. (a) Where an officer is charged with an offence under the Ai-my „ 

Act the investigation shall, if he requires it, be held, and the against 
evidence taken in his presence in writing, in the same manner, as officer, 
nearly as ciroumstaiices admit, as is required by Eules 3 and 4 in 
tlie case of a soldier. 
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rules op procedure. 


Cbarge. 
sheet and 
charge. 


Commeuco 
meat of 
chaise* 
sheet. 


Contents of 
charge. 


(b) "Where an officer is ordered for trial by court-martial ■without 
any such taking of e'vidence in his presence, an abstiact of tlie 
ovidence to be adduced shall be delivered to him mntis not less 
than twenty-four hours before his trial, and shall be laid before 
the court-martial on the assembly of the court. 

(A) The effect of this provision is to give the commanding officer the 
option of dispensing mth any pabHc proceeding preliminary to trial, unless 
the accused officer demands it It does not preclude the commanding officer 
from calling tlie officer before him and investigating the case as he may deenr - 
necessary. The officer, however, can only demand the fomal investigation of 
his case by the commanding officer, and has no right under this Buie to 
demand a couit of inquiry. 

(B) The convening olhcer wilt be responsible for the preparation and 
furnishing of this abstract, which should not be too much in detail. It 
should always he delivered as a matter of course, even though the subject 
matter of the charge may previously have been investigated by a court of 
inquiry ; and if a court of inquiry has been held, tho officer may Lave a copy 
of its proceedings. See Buie 124 

Where there are several charges, the abstract should be divided so as to 
correspond to each charge. 

For the power to dispense with observance of this rule on the ground of 
military exigencies, or the necessities of discipline, see Rule 104. 

Framing Charges. 

9. (a) a charge-sbeet coutaius the whole i&sue or issues to he 
tried by a court-maitial at one time. 

(b) a charge means an accusation contained in a charge-sheet that 
a person amenable to military law has been guilty of an offence. 

(c) A charge-sheet may contain one charge or several charges. 

The convening officer is by Bnle 17 made responsible for the charge, which 

in practice is usually framed by the adjutant, or some other officer under the 
(hrection of the convening officer. The charge-sheet must be signed by the i 
officer in actual command of the unit to ■which the accused belongs. ) 

10. Every charge-sheet will begin with the name and description 
of the person charged, and should state, in the case of an officer, his 
rank, and name, and corps (if any), and in the case of a soldier, his 
number, rank, and name, and corps (if any), and where he does not 
at the time of the trial belong to the regular forces, should show by 
the description of him, or directly by an express averment, that 
be is amenable to military law in respect of the offence charged. 

The name or description of a person chained is immaterial, so long as his 
identity is established. In military courts it is also necessary' to establish 
that he is subject to militai'y law. As an officer or soldier of tlie regular 
forces Ls always subject to military la%v, a statement that the accused belongs 
to a battalion composed of the regular forces, will be sufficient to aver, and 
evidence of his so belonging -will be sufficient to prove, w'ithout expressly 
adding the words, that he is subject to military law. If the accused belongs 
to the militia, yeomanry, or volunteers, or to the reserves, the charge must 
state, and the court must by e'vidence or from tbeir military knowledge be 
satisfied, that he was at the time of the offence subject to militaiy laiv. If 
he is a civiliau, or if his name and position are unknown, as may happen in 
tho case of active service, the chaigo should expressly aver that he was 
subject to military law, although it ■n ill be safficicutif the description of the 
accused is such as to imply that he ■was so subject. Evidence must be given 
of the fact, as, for instance, that he ■nas a sutler, or the holder of a pass from 
the officer in command, (w that he was found in camp, or under such cu'cum-, 
stances as to show that he was subject to military law. Bee illustratire form 
^0. d, p. fi4o. 

11. (a) Each chaige should, state one offence only, and in no case 
should au offence be described in the alternative in the same charge. 

(b) Each charge should be divided into two parts — . 

(1) The statement of offence; and, 

(2) The statement of the particulars of the act, neglect, or 

omission constituting the offence. 
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Framing Charges. 

(o) The offence should be ‘stated, if not a civil offence, in the 
\voi^s of the Army Act, and if a civil offence, in such words as 
sufficiently describe that offence, but not necessarily in technical 
words. 

(d) The particulars should state such circumstances respecting 
the alleged offence as will enable the accused to know what act, 
neglect, or omission is intended to be proved against him as consti- 

_-tuting the offence. 

(e) The particulars in one charge maybe framed wholly or partly 
■ by a reference to the particulars in another charge, and in that 
case so much of the latter particulars as is so referred to shall be 
deemed to form part of the first-mentioned cliai’ge as well as of the 
other charge. 

(f) Whei'e it is intended to prove any facts in respect of which 
any deduction from ordinary pay can be awarded as a consequence 
of the offence charged, the particvlurs should state those facts. 

(A) to (0). Seo First Appendix, Forma of Clnirges, and Preliminary Note 
as to use of Forms of Charges, p. o29, and Memoniuda for Guidanco of Conrts- 
3Iiirtial, p. 582. 

A biiigle transaction, nlthougli technically disclosing more than ono offence, 
should not ns a rule bo made the subject of more than one charge. For 
instance, ■where violence to a superior is accompanied by insubordinate 
language, the violence alone should be charged, the language being admissible 
in eM'deucc as to the intent. 

IForrfs oj (he Army Act . — Under Eulo 184 (C), this will include the words 
<if any other Act creating the offence, snch, for iustanco, as the Acts relating 
to tlio reserve or auxiliary foices. Whore the offence is under any such Act, 
caro must ho taken to observe this rule. Sec Note as to use of Forms of 
Charges (25), p. 632. 

Although the description of an offence in the alteimatire in tho same 
charge would make the charge bad, it does not therefore follow that the 
Word "or" is never to appear in tho charge. For instance, a chaige under 
section 15 of the Act of “ when in garrison, being found beyond the limits 
fixed by gonei'al orders without a pass or written leave from his commanding 
officer ” is a good charge, because in this case ho is not charged with one 
offouco or the other, hut with a single offence, which is constituted by his 
having neither a pass nor written leave. If in tlio charge the words “beyond 
tho limits fixed b v general or garrison orders ” were used, the charge would bo 
a bad charge, because it might ho one offence to be beyond the limits fixed 
by general orders, and another offence to be beyond the limits fixed by 
garrison orders. 

When offences against civil law ai’e tried by coui’t-martial under section 41 
of the Army Act, although technical terms need not be used in the charge, 
tho essence of the civil offence must be expressed— r.y., in a case of damaging 
property, tho charge must aver tho damage to have been done “ wilfully “ or 
“maliciously." 

(D) If of the acts or omissions indicated in the particulars sufflciont are 
not proved to coubtituto tho offence charged, but nevertheless other acts and 
omissions not so indicated but sufiicicut to constitute the offence are proved, 
the accused is entitled to he acquitted of the charge, but may be detained 
in custody and he tried anew in respect of the last-mentioned acts or 
omissions. For instance, if tho accused is charged with having been absent 
without leave, in that he was absent from his regiment without leave on the 
10th, 11th, and 12th days of August, and he proves that on those three days 
ho was in barracks on duty, but it appears from the evidence that ho was 
absent without leave on the 21st of the same month, the dato is so material 
'"•as' to amount to a now charge, and the accuecd must be acquitted, though 
lie may be tried on a now charge of being absent without leave on the 
21st of August. In such a caso a special finding is of no avail, as it cannot 
introduce now material particulars not mentioned iu the charge, Bee note to 
EuIe44(C). 

If, however, he -u'ero charged with being absent from the 10th of August, 
until' ho was apprehended on the 21st, audit is proved that he was absent 
during that time, but thot his absence began on the 1st of August and he was 
apprehended on the 23rd, he may be convicted, as the material paid of the , 
charge, absence from the 10th to tho 21st of August, is proved. 
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'V\'li6ii tLere is such a divergence 1}et\rcen the head of charge and the state- 
ment of the particulars that each in substance discloses a different offence, 
the charge is bad, and a conviction, even on a plea of guilty, could not bo 
upheld. But the incidental mention of a separate offence in the particulars 
■would not of itself iu'validate the chai^. A charge of desertion in ■which 
the particulars alleged that the accused broke out of barracks on a certain 
day, and ■was absent tidthout leave for a certain time, was held to be goudr 
inasmuch as these facts ■were mentioned as incidents of the offence charged, 
and the accused was still distinctly informed that the charge he had to- 
meet ■was one of desertion. So was a charge of desertion (in which the^ 
duration of the absence was an element) where the particulars stated that the 
accused absented himself without leave for the time stated. Where the 
head of charge discloses no offence, hut tlie statement of particulars does,, 
and with sufficient precision to inform tlie accused of his offence, a con^viction 
of the offence disclosed in the particulars was, notwithstanding the irregularity,, 
held good. 

(E) An instance of this ■will be seen iu Form Jfo. 49 of the illustrated 
forms added at the end of Appendix I, p. 551. If in sneh cases the persona 
charged were to be acquitted of the first charge and convicted on the second, 
charge, the conviction when recorded should specify the place and date 
mentioned in the first charge. 

(F) If these facts are stated in the charge, evidence must he given by the 
prosecution to sliow the amount wliich ought to he deducted from the pay 
of the accused. Note as to use of Forms of Ch.irve (23), Appendix I, p. 532. f 

By K.lt., paras. 563, 5^4, the value of any article in respect of ■which it is | 
desired that the com t shall sentence the offender to stoppages must be stated 
in the particulars. It is, however, unnecessary to state the value of regimental 
necessaries or of personal clothing, as a court-martial does not a^ward stoppages f 
for them. As to evidence of value, see note to Army Act, s. 24 (4). 

12. (a) a charge-sheet shall not he invalid by i*eason only of 
any mistake in the name or description of the person charged, if 
he does not object to the cbjirge-dieet during the trial, and it is 
not shown that injustice has been done to the person charged. 

(b) In the construction of a charge-sheet or charge there shall be 
presumed iu favour of supporting the same every proposition which 
may reasonably be presumed to be impliedly included, though not 
expressed therein. 

(A) Although the trial of an offender is not invalid on account of a mistake 
in a name, such mistakes are dangerous, in so far as they may lead to 
mistakes of substance. For instance, the accused might thus he mistaken 
for a man named in a certificate of previous conviction or in the conduct 
hook, and a mistake of this description might cause the invalidity of the 
whole proceediug. Where, however, a man'^ has eulistcd and is commonly 
known under an assumed name, he may be described by that name. The 
court has power to amend the charge sheet by correcting, under Hule 33 (A), 
any mistake in the name or desciiption of the accused. 

(B) The object of this paragraph is purely legal, and docs not touch tlio 
duties of an officer. If the proceedings were questioned in a court of law it 
would require that court to presume matters which, though not stated in the 
charge, were necessary to support its validity. 

Preparation for Defence by Accused Person. 

13. An accused person for whose ■trial a court-martial has been 
ordered to assemble sball be afforded proper opportunity of preparing 
his defence, and shall be allowed free communication with liis wit- 
nesses, and with any -friend or legal adviser ■with whom he may 
wish to consult. 

The freest communication which is consistent with good order and mflitary 
discipline aud with the safe custody of the accused should bo allowed. A 
failure to give the accused full uppoi lauity of preparing his defence, and free 
communication ■with others for the purpose, may iuvalidute the proceedings. 

The accused is not bound to call as witnesses everyone with whom ho 
communicates with reference to giving evidence. 

As to friend of accused in court, see Buie 87 ; and as to counsel at 
general and district courts-martial, llulcs 88-94. 
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Aslo Uionp;htof (Iin nccnscil lo coiisoU tlio iiidi'C'ndrocato on questions 
■of lav, son itiilti 10:i (A). ‘ 

for ilip powor lo ilisjiciiso with this rule, seo lliilo 101. 

14. (a) Tile accii.<!e(l, before he is arraigned, should he informed 
0/ an olllcer of every charge on which he is to be tried ; and also charSand 
that, on his givijig tlie names of anj’ witiiciscs wliom lie desires to dciiveiyof 
-call in Iiis defence, reasonable steps will be taken for procuring 
their attendance, aiul those steps shall be taken accordingly; the audiistof 
interval between his being so informed and his arraignment should nco«s«/° 
not be less, in the case of a regimental court-martial, than eighteen, * ‘ 
and in the case of any other court-martial, than twenty-four houra. 

(n) The ofiicer, at the time of so informing the accused, should 
give the accused a copy of the charge-sheet, and, where the accused 
is a soldier, should, if nccc.ssary, explain the charge-sheet and charges 
,to him, and should a!.so, if he is illiterate, read the charges to him. 

1 The ofiicer will, at the same time, give to the accused gratis a true 
copy of llie summary of evidence. 

(c) A list of the names, rank, and corps (if any), of the president 
and olliccrs who arc to form the court, and where ollicem in waiting 
are named, also of those olliccrs, should, as soon as the jircsidentand 
ofticcns are named, be delivered to the .accused if he desires it. 

(d) If it appears to the coui-t that the accused is liable to be 
prejudiced by any non-compliance with this rule, the court should 
take steps, and, if necessary, .adjourn to avoid the accused being so 
prejudiced. 

Arraiffntd. Sco cli, V, parn. 49. 

(A) by llnlo 78 (A) tho convening olReor, or, after tho assombly of tUo 
■court, tlio president of tlio court, is required to take tho proper stops to procure 
tho nttondnneo of witnesses wltoin tho accused desires to call. Commanding 
ollicers will thurofore take caro tliat any request of tho accused for witnesses 
shall bo transmitted to tho convening officer, or, after tho court is convened, 
to the ]ircsidcnt of tho court. Tho request of an accused person should only bo 
refuNod if it is quito clear that tlio ovidoneo of the witness will bo immaterial, 
or if it is impossible to sccitro tlio attondauco of the witness within a reason- 
able time. Any rofii.'Sii] of his request should bo commuiiicntcd to tho court, 
with tho reasons for tho refusal, and tlio court will deal with tho matter 
under paragraph (D). Sec also Rule 77. 

In the case of an es’scntinl witness tho court should always adjourn for tho 
purpose of oimhling him lo attend, ns tho absunco of such a witness may 
ennso the proceedings to bo invalid. 

(11) A copy of tho clmrgc-slieet must always bo given, unless this rule 
has been snsiwndod under Rnlo 10-1. Rvon wlioro it is so suspended, tlio 
full charge jniist bo clearly explained to tho accused, as otherwiso lio has 
not pro]X!r opportunity to inako his defence. If tho accused objects to tiio 
charge liu avill Imvo an opportunity of making his objection when called 
on to plead. Rule 32. 

Tlio accused must also bo given gratis a copy of tbo summary of cvidonco, 
j except in a caso wlioro tliis rulo 1ms boon suspendod. 

(G) In tho caso of a gonorni GOnrt-m.artial, tins list sliould invariably bo 
dcliTcrod, nltlioiigb a request is not made. In tho case of a district court- 
martial nisi), tlio list slionid bo dolivorcd, notwithstanding tho nbsonco of a 
request, if tiioro is any ronson to suppose from tlio circumstances of tho caso 
that tho accused may reasonably object to any mombor of tho court. 

The jirosecnior will usually bo llio officer on wliom tho duty of complying 
witli tho provisions of Rulo 14 devolves; whon ho’ is not, ho should, before 
tho trial, satisfy himsolf that it has beon compliod with. Oomplianco with 
tins rule, as well ns with Rulo 13, may ho disponsod with on tho ground 
of military oxigoncios, or tho nocossitios of diecipliiio, by virtue of Rulo 104 ; 
but in every c.aKo tho accused must have information of the charge, and 
opportunity of cnlRng ids witnesses. 

(D) Seo noto above on (A). 

IB. Any number of accused persons may be tried together for an 
offence charged to have been committed by them collectively, but in accused 

persons. 
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such a case notice of the intention to try the accu.sed persons 
together should be given to each of the accused at the time of his 
being informed of the charge, and any accused person may claim, 
either by notice to the autWity convening the court, or, when 
arraigned before the court, by notice to the court, to be tried 
separately, on the ground that the evidence of one or more of the 
other accused persons proposed to be tried together with him will 
be material to his defence ; the convening authority or comi;, if 
satisfied that the evidence will be material, and if the nature 
the charge admits of it, shall allow the claim, and the person 
making the claim shall be tried separately. 

Each of the accused should also be told that, if he gives evidence himself, autl 
in doing so gives evidence against any of the other persons charged with the 
same offence, he will bo liable to be cross-examined as to cbaracter. But 
this liability will not of itself entitle tbe accused to claim to be tried separately. 

It must be remembered that though each of the accused is a competent 
witness, none of the other persons charged rvith the same offence can compel 
him to give evidence. The reason, therefore, for allowing accused persons 
to claim to be tried separately remains unaffected by the new law. 

/f tie nature of the charge . — In the case of conspiring to cause a mutiny, 
or joining in a mutiny, the essence of the charge is combination between 
the accused. In such a case the nature of the charge may not admit of 
their being tried separately. In cases of doubt, the accused should be tried 
separately. 

See BtUe 71 and note. 


Convening 
of regi- 
menml 
conrt- 
martiaL 


Frocedure 
of ofliceron 
convening 
court- 
martial. 


Cojivening of Court-Martial. 

16. A regimental court-martial shall be ordered to assemble as 
soon as seems to the convening officer practicable (having regard 
to Eulel4(A)), a,fter tbe completion of the investigation. by the 
commanding officer into the charge which the court-martial is to try. 

See Army Act, 8. 47,K.B.,para.65‘». For form see Appendix II, Form No. 8. 

A regimental cooi't-martial should .assemble as soon as possible after the 
interval, which is required by Bale 14 (iO, between the accused being 
informed of the charge and the meeting of the court. Where, therefore, 
that rule is suspended by au order under Bale 104, the court should assemble 
immediately. 

The officer convening a regimeutal court-martial will appoint or detail (see 
Buie 17 (D) ) not less than three ofScers as members of the court, each of 
whom must have held a commission during not less th.’in one whole year. 
The above number (which is the legal minimum for a regimental court- 
martial) includes the president, who is also appointed by the convening 
officer, and must not be under the rank of captain, except in the case of the 
court being held on the line of march, or on board a ship, or unless the 
convening officer is of opinion that a captain is not, with due regard to the 
public service, available. In the latter case he must state that opinion in 
the order convening the court. In any of the above excepted cases he can 
appoint an officer of any rank to he president; but he can in no case appoint 
himself, or, indeed, sit on the conrt-mariial. Army Act, ss. 47 (3) (4) ; 50 (2). 

Be^ment.al courts-martial will now, however, be infrequent, as the com- 1 
manding officer has now greater powers of summary award, and it has been | 
laid down that, for cases not summarily disposed of, a district couri-martial' 
should as a rule be convened. 

17. (a) An officer before convening a court-martial sbould first 
satisfy himself that the charges to be tried by tbe court are for 
ofiences within the meaning of the Army Act, aud tb<at the evidence 
jnstifies a trial on those charges, and if not so satisfied should order 
the release of the accused, or refer the case to superior anthority. 

(b) He should also satisfy himself that the case is a proper one 
to be tried by the description of court-martial which he proposes to 
convene. 


(c) If more than fifteen days in the United Kingdom, or more 
than thirty days elsewhere, elapse between the time when an officer 
having power to convene a general or district court-martial receives 
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an application for a court-martial, and the date at which the case 
is disposed of, either by the assembly of a general or district coiirt- 

i martial, or otherwise, the officer shall report the case, and the 
reasons for the delay, if elsewhere than in India, to the Army Council 
and if in India to the Commander-in-chief of the forces in India. 

(d) pie olHcer convening a court-martial shall appoint or tletail 
the officers to form the court, and may also appoint or detail such 
waiting officers as he thinks expedient. 

(e) The ofliccr convening a court-martial shall send to the officer 
appointed president the original charge-sheet on which the accused 
is to be tried, and the summary or abstract of evidence. 

(A) nnd (B). With respect to the duties of tlio convening officer, see 
cli. V, pai-M. 28-53 ; and ILll., paras. 517-571. 

(A) In the case of a general court-martwl in the United Kingdom, the charge- 
nnd summary of evidence slionld invariably be submitted by the convening- 
oincer to the Judge Advocate-General before the court is convened (sec also 
llnlo 101 (A) and note), 

(0). Tlie convening officer must state in the order convening the court Ids. 
opinion in the following cases:— 

(Ij As to the rank of the president (see Army Act, s. 47 (4), 48 (9) ). 

(2) As to the rank of members (Rule 21). 

(3) As to members belonging to different corps or regiments (Rule 20). 

The opinion ns to military exigencies tlispousing avitli certain rules (set- 
Rule 101) should bo in a separate order, signed by the convening officer. 

(1)) See generally ns to a general or district court-martial, the number of 
members and tlieir {pinlification and rank, and the rank'of the president. 
Army Act, ss. 48, 182 (4); ICR., paras. 67C, 578. 

The convening officer must appoint by name the president of a general or 
district court-martial, who must not bo under the rank of field officer, 
unless— 

(fS The convening officer Is under that rank ; or 
(if) The convonltig officer is of opinion that a field officer is not with duo- 
regard to tlie public service nvaiiablc. 

In either of such cases lie may appoint an officer not below the rank of 
captain ; nnd in tlie cn.so of a district court-martial, if lio thinks a captain is 
not, Avith duo regard to the public service, available, may appoint an officer 
bclou' tliat rank, unless tho court is to try a warrant officer. Army Act, 
ss, 48 & 182 (4). Rut whenever a general officer or colonel is nvnilnblo to sit 
as i>rcsidcnt of a general court-martial, an officer of inferior rank K not to be 
appointed. K.R., para. 578 (i). 

Tho leg.al minimum of a general court-martial in the United Kingdom, 
India, Malta, and Gibraltar is nine, and clscw’liero five, 

Tlio legal miniimun of a district court-martial is three. Army Act, 
6. 48 (3), (4). 

Under s. 53 of the Army Act, a court-martial which after the commence- 
ment of flic trial is reduced below the legal minimnm. is dissolved. The- 
King’s Regulations, para. 570, therefore point out tliat where tlie trial is- 
likely to be prolonged it is desirable to form a general conrt-mavtinl of more- 
tlmn tbe legal miiiimnni, in order that tho court may not bo dissolved, if one 
member fails througli illness or otherwise. In such case not less than thirteen 
officers sliould usually bo appointed, or if thirteen cannot conveniently bo 
assembled, eleven. In tho case of a district court-martial it will seldom 
be ncces.sary to appoint more than tho legal minimum, ns it is unusual for 
a trial beforo a district court-raarllal to oxtciid beyond two daj’s, and littlo- 
inconvenienco will usually arise from the dissolution of the conri, as if tho 
proceedings have not boon concluded, tho accused can be tried by another 
court, 

---It mil usually bo desirable, in the cane of a general rourt-mnriial whero 
the trial is likely to bo prolonged, to add two or more waiting officers, in 
order to fill the places of oHicais retiring on a cJwUengo, mid tJm same comse 
will not unfi'cqucntly bo expedient in convening a riislrict eourt-martial, 

K.R., para. 57G. , , ,7 , , 

(E) Tho order for tho assembly of the court-martial slionld also be sent. 
Thonotos to tho Form of Application for a court-martial (below, p. G04) show 
hew tho convening officer should deal with the various documents tran'mittcd 
to him, 
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Adiourn' 
tnent for 
insufficient 
number of 
officers. 


The object of tliis paragnipli is to enable the original charge-sheet to be 
annexed to the proceedings, and also to enable the president of the court- 
martial to examine before the conrt meets the charge-sheets and summary of 
evidence in the different cases, so that he may have a general knoivledge of 
the cases which are to come before the court. If any amendment in the 
charges appears to him to he required he should communicate with the 
convening officer before the trial begins. See above, Buie 5 (0). 

Where the accused pleads guilty the summary of evidence may be used for 
determining the sentence. Buie 87 (B). Otherwise the summary of evidence 
may be used at the trial for the purpose of showing that the witness has 
contradicted himself or has made a particnlar statement; and daring the- 
trial the president should compare the evidence given by each witness with 
his statement contained in the summary of evidence, and if there is any 
material variance should question the witness respecting the variance. 

The summary of evidence cannot otherwise be used as evidence, and if the 
witness is absent, must not be read or referred to by the court so far as it 
relates to that witness. Great care must be taken by the members of the 
court not to be biassed in any way by the statements in the summaiy of 
evidence, except so far as they affect the credibility of the witness by 
showing that he has contradicted himself ; indeed, it may usually be expedient 
that no one but the president should refer to the summary. 

Any statement (but not the evidence) of the accused contained in the 
summary of evidence, if not taken contrary to the directions in note to 
Buie 4 (C)-(E), may, and usually should, be read to the court as evidence, 
whether it is in farourof or against the accused. ‘ 

Where the accused pleads guilty, the summary of evidence is to be annexed 
to theproceedings (see App. II, Form of Proceedings, para. (4), p. 564). If the 
accused pleads not gnilty, the summary may be destroj-ed, but it will usnally 
be convenient to enclose it with the proceedings when sent to the conhrming , 
officer; it need not, however, be annexed to the proceedings unless there is 
a materia] variance betn-een the statement of any witness in the summary and 
his evidence at the trial. 

Abstract of Evidence. Sob Buie 8 (B). 

18. (a) If before the accused is arraigned the full numher of 
officers detailed are not available to serve, by reason of non- 
eligibility, disqualification, challenge, or otherwise, the court should 
ormnarily adjoxun for the purpose of fresh members being 
appointed ; but if the court are of opinion that in the interests of 
justice, and for the good of the service, it is inexpedieut so to 
adjourn, they may, if not reduced in number below the legal 
niinimum, proceed, recording their reasons for so doing. 

(b) If the court adjourns for the purpose of the appointment of a 
new president, or of fresh members, whether under these rules or 
otherwise, the convening officer may, if he thinks fit, convene 
another court 

(A) Under this paragraph a court for whiidi, say, thirteen members have 
been detailed, will not ordinai-Uy begin the trial with less than thirteen, 
although they may proceed, unl^s reduced below the legal minimum (see 
notes to Buies IG, 17). The court should always adjourn, unless there are 
strong reasons against it. 

If at any time the number of officers is, from whatever cause, below the 
legal minimum, or the president is absent (Buie 65 (B) ), there is no court ; if 
the proceedings under Buie 22 are not begun, no court can be formed ; if they 
are begun they must immediately cease. In either case a report of the 
‘circumstances should be made to the convening officer by the president, or, 
if he is absent, by the senior officer present. 

(B) A'ew ^Presztfenf.— This will apply if the president is found to -be" 
ineligible or disqualified (Buies 19, 22), or not to be of the r'.quired rank 
(Buie 22 (A) (iv) ), or if an objection to the president L; allowel (Army Act, 
s. 51 (3), and Buie 25), or u the president cannot attend (Armj' Act, 
B. 53 (2) ). 

^ Fresh Members . — The court will adjourn under the circumstances men- 
tioned in paragraph (A) of this rule, as to which see Buies 19, 22, and 25, 
and Army Act, s. al. After the trial has once begun, fresh members cannot 
bo appointed in any circumstances, Army Act, s. 53 (1). 
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19. (a) All officer is not eligible for serving on ji court-martial if ineligibility 

! is not subject to railitiry 1 ■> w. “"i 

(b) An officer is disqualiiied tor serving on a court-martial if lie — 

(i.) Is tlie officer who convened the court ; or '' 

(ii.) Is the prosecutor or .a witness for the prosecution ; or 
(iii.) Investigated the charges before trial, or took down the 
summary of evidence,\or was a member of a court of 
inquiry respecting the matters on which the charges against 
the accused are founded, or was the company, &c., com- 
mander who made preliminary inquiry into the case ; or 
(iv.) Is the commanding officer of the accused, or of the corps 
or battalion to which the accused belongs ; or 
(v.) Has a peinonal interest in the case. 

fc) An officer is not eligible to serve on a court-martial unless he 
has held a commission duiing not less than the following periods, 
that is to say 

(i.) If it is a regimratal court-martial, one whole year ; 

^ii.) If it is a district court-martial, two whole years ; 

(iii.) If it is a general court-martial, three whole years. 

(A) Uligible is used with reference to an ofScer being subject to militiiry 
Inw, and of the necessary standing. It refers, in point of fact, to the status 
of the officer, aud involves no personal considerations. 

(B) Lhqmlifiei^ on the other hand, is used with reference to personal 
disqualification on the part of an officer. 

It will bo observed that most of the disqualifications are contained in the 
Array Act, s. 60 (2), (8). 

Except so far as provided by Eulo 20, the cojjib to which an officer belongs 
is immaterial as regards his eligibility or qualification to serve on a court- 
martial, for the Army Act, s. 60 (1), provides that “ the officers sitting on a 
court-martial may belong to the same or different corps, or may be unattached 
to any corps, and may try persons belonging or attached to any ct^s." 

(iii) Investigated. — In conscqnenco of the increased power of disposing of 
offences now given to company, &c., commanders, and in order to prevent 
prejudice, this Kulo has now been amended so as to disqualify the officer who 
takes the summary of oridenoe, and the company, &c,, commander who 
makes the preliminary inquiry into the case. 

(v) Personal This ivill extend to even a remote or very small 

interest; for oxiimplc, in a charge roliiting to the embezzlement of a sum, 
howevor small, belonging to the regimental mess, every officer of that mess 
has a personal interest, and is therefore disqualified. A remote or even a 
merely technical interest has been held to disqualify a pei-son in a judicial 
position. For examplCj a person who holds as trustee or otherwise on 
behalf of others money in which he has no beneficial share himself, never- 
theless has a personal interest in any charge relating to that money. 

A/) Tliis is taken from the Array Act, ss. 47 (i), 48 (3) (4). 

Further, an officer is not, when it can be avoided, to ne detailed to sit on a 
I court-mai'tifd unless he has previously attended as a supernumerary at least 
|tweuty-fivo times, aud is, in the opinion of his commanding officer, competent ; 

K.It., para. 672. \71ien the number is three, not more than one member is 
to bo a subaltern officer. In doubtful or complicated cases the court should 
still, when possible, consist of five officers. 

20. (a) a general or district court-martial shall, as far as seems Corps of 
"to the convening officer practicable, be composed of officers of 
different corps, and in no case shall be composed exclusively of martial, 
officers of the same regiment of cavalry, or the same battalion of 
infantry, unless the convening officer states in the order convening 

the court that in his opinion other officers are not (having due 
regard to the public service) available, and also, if he belongs to 
the sflinp- regmient of cavalry or battalion of infantry as the 
I accused, that an order to convene a court composed partly of other 

(M.I..) - ' 2 G 
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the court to satisfy themselves that the court is legally constituted ; 

(that is to say), 

(i.) That so far as the court can ascertain, the court has been 
convened in accoi-dance with the Army Act, and these 
Buies ; 

(ii.) That the court consists of a number of officers not less 
than the legal minimum, and, save as mentioned in 
Buie 18, not less than the number detailed ; 

(iii.) That each of the officera so assembled is eligible and not 
disqualified for serving on that court-martial ; 

(iv.) That the president is of the required rank and duly 
appointed ; and 

(v.) In the case of a general court-martial, that the officers 
are of the required rank. 

(b) The court should further, if it is a general or district coiu’t- 
martial to wlifcli a j«c?gn-a(fvoca6e has been appoiniied, ascertain 
that the judge-advocate is duly appointed, and is not disqualified 
for acting at that court-martial. 

(c) The court, if not satisfied on the above matters, should I’eport 
their opinion to the convening authority, and may adjourn for that 
puiTiose. 

It is of great importance for the court, as far ns lies in tlieh power, to 
ascertain that they have jurisdiction. Sea Chapter VIII. 

(A) See Appendix II, Fom of Proceedings, para. (1), p. 661. 

(i) The sections of tho Annj’ Act relating to the convening of courts- 
martial aro SB, 47, 48, 49, 60, 122, 123: in the case of marines, s. 179 ; in the 
case of His Majesty’s Indian forces, s. 180 ; in tlio case of warrant ofiScers, 
s. 182 (4); and in tho case of persons not belonging to His Majesty’s 
forces, 6. 184 (1). The rules roferring to the convening of tho court are 
Hulei. 17 to 21. 

The court, in considering whether they are convened in accordance with 
tho Act and Pules, can only look at the Ordor convening the court, and cannot 
inquire whether the officer issuing the order has or has not a warrant which 
justifies tho issue of tho order. But they must have regard to Pules 20 and 21, 
and should soe that the order states all that it is rcqtui'od to state. (See note 
to Rule 17 fO).) 

(ii) Lcffal mitimi/m, see Amy Act, ss. 47, 48, and note on Pule 17. In 
counting tho number of officers tho presidont is included. 

(iii) applies to the president as well as to tho other officers. Where there 
has been a court of inquiry, care should be taken that no member of that 
court is appointed to servo on tho court-toartial. 

As to eligibility and non-disqualificiition, see Pule 19 and note, and 
ebap. V, para. 37. 

(iv) As to rani; of president^ soo Army Act, ss. 47 (4), 48 (9), 182 (4). 

If tho president in the case of a gonoral or district court-martial is not a field 
officer, it will bo necessary to ascertain that a proper statement is in the order 
convening the court. See note to Pule I 7 (D), 

(v) Required rank. Soo Rule 21, and note. 

■ (B) Tho court must consider whether the judge-advocate is appointed by 
the proper authority as well as in the proper manner. In the United 
Kingdom, therefore, they should ascertain that tho judgo-advoente is 
appointed by the Judgc-Advocatc-Qenei-aL Out of the United Kingdom, if 
the judge-advocate is appointed by the convening officer, the court must 
assume that that officer is authorised by a warrant to appoint the jiidgo- 
f advocate. As to disqualification, see Bale 101 (B). 

83. (a) Tlie court, when satisfied on the above matters, should inquiry by 
satisfy themselves in respect of each charge about to be brought 
before them, — of accused 

(i.) That it appears to be laid against a person amenable of charge, 
to military law, and to the jurisdiction of the court ; and 

(m.l.) 8 o 2 
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(ii.) That each charge disclose.'! an offence under the Army Act, 
and is framed in accordance with these rules, and is so 
explicit as to enable the accused readily to understand 
what he has to answer. 

(b) The court, if not satisfied on the above matters, should report 
their opinion to the convening authority, and may adjourn for that 
purpose. 

(A) Satisfy See Appendix II, Perm of Proceedings, para. (1)_ 

p. 561. 

Amenable to military law. — See introductory observations to Part V of 
the Aimy Act, p. 413, e< sea. 

Amenable to the jurisdiction of the Court. — The following are examples of 
cases where the accused would not be amenable if the court were a regi- 
mental court-martial and the accused were a warrant ofBcer or camp follower 
(Army Act, s. 182 (1), 184(1)) ; nr if a reserve man were chained with an 
offence committed when net subject to military law, unless Ihe offence he one 
mentioned in the Beserve Forces Act, 1882, ss. 6, 15 ; if the accused were a 
field officer, and the court comprmed a member under the rank of captain 
(Army Act, s. 48 (7), and Eule 21 (B) ) ; if the court were a field general 
uourt-martial under s. 49, and the accused was not on active service, and 
the offence charged was not committed against the property or person of 
an inhabitant of, or resident in, the country. 

In the case of persons not belonging to the forces, the question of 
amenability may depend on whether such person is subject to notary law 
as an officer (Army Act, s. 175 (7) (8)), or as a soldier (see Army Act, s. 176 

^ ^^er<? the accused is a marine, the question whether he is amenable or 
not (see s. 179 (1) ) cannot be apparent to the court, and therefore at this stage 
of the proceedings the court must pre.sume that the accused is amenable, 
unless the accused challenges their jorUdicUon on some ground which appears 
to them reasonable and probable; in that case they should refer to the 
convening officer. 

Questions of amenability may also possibly arise with reference to natives 
of India (see Army Act, ss. 175 (7), 176 (10), and 180 (2) (a) \ 

Framed.— See Eules 10 and 11. 

The inquiry by the court under Eules 22 and 23 is not required to be, but 
may be, in closed court 

Procedure at Trial — Challenge and Swearing, 

24. When the court have satisfied themselves as to the above 
facts, the prosecutor, who must be a person subject to military law, 
should take his place, and the court shall cause the accused to be 
brought before the court. 

The duty of appointing the prosecutor devolves on the convening officer, 
who, in the trial of a soldier, ordinarily selects the adjutant of the I'egunent to 
whimi the accused belongs. But the convening officer must not appoint him- 
self to he prosecutor, and the prosecutor must not confirm the finding and 
sentence of the court. In trials by general court-martial, and in compUcated 
cases, 3 prosecutor shoald be specially selected for his experience and 
knowledge of military law, and should be, as far as possible, relieved from 
ordina^ military duties, so that he may be enabled fully to master tbe case.! 
In ordinary cases, one of the officers mentioned in Enie 19 (B) (iii) may* 
suitably be detailed to act ss prosecutor. 

As to connsel, see Eules 88-94. 

25. (a) The court, upon the accused being brought before them, 

shall ascertain that the court is constituted of officers to whom the 
accused makes no reasonable objection. , 

(b) The accused has no right to object to the prosecutor or 
judge-advocate. 

(c) The accused shall state the names of all the officers to whom 
he objects before any objection is disposed of. 

(d) The accused may call any person to give evidence in support 
of his objection. 

(b) Jf more than one officer is objected to, tbe objection to 
each officer will he disposed of separately, and the objection to tbe 
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lowest iu rank will be disposed of first ; except that, if the president 
is objected to, the objection to him will be disposed of before the 
objection to any other officer. On an objection to an officer, all the 
other officera present shall declare their opinions on the disposal of 
the objection, notwithstanding that objections have been made to 
any of those officers. 

(f) When an objection to an officer is allowed, that officer shall 
forthwith retire, and take no further part in the proceedings. 

(o) When an officer objected to (other than the president) retires, 
and there are any officers in waiting, the vacancy shall be forthwith 
filled by one of the officers in waiting being directed to serve in lieu 
of the retiring officer. If there is no officer in waiting available, 
the court will proceed as directed by Rule 18. 

(h) The eligibility, absence of disqualification, and freedom from 
objection of an officer filling a vacancy, including that of president, 
will be ascertained by the court, as in the case of other officers 
appointed to serve on the court 

This rule must bo read ia connection with section 51 of tho Arm 3 ' Act. 

For Form, see Appendix II, Form of Proceedings, para. (2), p. 662. 

(A) The accused cannot object to the court collectively, but must make 
each objection scpamtclj’. If tlio accused persists in objecting to tho court 
collectively, the court should treat the objection as made to all tho members 
individually, and should deal with such objections in the usual waj*. The 
court may be closed to consider each objection, Tho objections, together 
with tho statement of any uitnesses examined are to bo entered in the 
proceedings. 

An officer objected to on the score of personal enmity, prejudice, or malice, 
or for having formed and expressed nn opinion on the case, should, unless the 
objection is obviously groundless, request, and be permitted, to withdraw. 

Objections to individual members under this rule are quite distinct from 
a plea to the jurisdiction of tho court (as to which see Eule 84), though an 
objection may be equivalent to a plea to tho juiisdiction of the court; as, 
for example, when an objection is made to the rank of the president, or when 
on the trial of a field officer one of tho members is objected to because he is 
below tho rank of captain. In such case the objection should be allowed, 
although it might be raised subsequently under Buie 84. 

(B) This is because tho prosecutor and judge-advocate do not form a part 
of the court. 

(D) The witnesses cannot bo c.xamincd on oath, as the court arc notj'ct 
sworn, but Buies 83 and 84 will substantially apply. 

Tho accused may apply to give evidence himself or to call his irifc as .a 
witness (sec Buie 80). 

a Too object of tho latter part of tho paragraph is to secure a sufficient 
r of officers to determine tho objections. 

Other oncers.— This excludes an officer from voting on his own case. 
Present, i.e,, who hare not retired on the objection being allowed. 

(F) An objection to the president is allowed, if allowed by one-third or 
more of the other officers appointed to form the court, and who have not 
retired. If tho objection is allowed, the court must adjourn for the purpose 
of the appointment of another presidont. (See Buie 18 (B), and note.) 

Tho convening authority must appoint another president, subject to the same 
right of the accused to object (Aray Act, s. 51 (3), (4)), or must convene n 
new court. (Buie 18 (B).) 

(G) Directed to sprwe.— This “ prescribes, " under s. 61 (6) of the Anny 
Act, tho manner of filling a vacancy. It is the duty of the president to 
appoint one of the officers in waiting to fill a vacancy. 

~ ■ "Proceed as directed by Rule 18.— That is, if tho court are reduced in number 
below the legal minimum, they must adjourn lor the purpose of tho appoint- 
ment of fresh members; and though not so reduced they should ordinarily 
adjourn unless they are of opinion that, in tho interests of justico and fur 
the good of the service, it is inexpedient to adjourn. 

(H) Inasmuch as this paragraph du-ects that the eligibility and absence of 
disqualificiition of an ofiicer filling a vacancy ore to be ascertained by the 
court, as in the case of other members, the court will ascertain that 'ho is 
eligible and not disqualified under Buie 19, before tho accused is asked 
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■whether he objects to him, but as this does not form part of 'the recorded 
proceedings, it may be done by the court in the case of officers iii^'waitihg at 
the same time as the inquiry under Sule 22, before the accused is brought 
before them. The accused will be asked whether he^ objects to the new 
officer, and if he does, the objection 'will be dealt with, if^ he^is junior to any 
other officer objected to, immediately, if not, after the objections to any other 
officers who are junior to him ha've been dis])o&ed of. He will, though 
objected to, have to vote on the objection to any other officer who is junior 
to hiin. The court should always, in a doubtful case, allow .an objection, as it 
is very important that the court should not only be impartial, but be belie'ved 
by the accused and his comrades to be so. 

26. As soon as the court is constituted with the proper number 
of officers who are not objected to, or the objections to whom have 
been over-raled, the oath shall be administered to each member of 
the coiirt as follows : — 

(1) If there is a judge-advocate, the oath shall be administered 
by him to the president first, and afterwards to the 
other members of the court ; 

(ii.) If there is no judge-advocate, the oath shall be administered 
by the president to the other members of the court, and 
shall be administered to the president by any member 
of the court already sworn. 

The form of oath is set out in s. 52 (1) of the Army Act. 

See Appendix II, Form of Proceedings, para. C2),p. 563. 

As to mode of swearing, see note to Rule 30. 

The oath may be administered to each member separately, or to two or 
mure members collectively. Peers are sworn as otli^ members. 

A solemn declaration maybe substitutedfor an oath under the cirenmstancos 
specified in the Army Act, section 52 (4). 

As to swearing the court to try several persons, see Buie 71. 

r 27. After the members of the court are all sworn, an oath shall 
be administered to the following persons, or to such of them as are 
present at the court-martial, by the president, or by some member 
of the court, or, except in the case of the judge-advocate, by the 
judge-advocate, if present, in the follo'wing form : — 

(a) The form of oath for the judge-advocate shall be : 

“ You do swear that you will not, unless it is necessary for the 
due discharge of your official duties, divulge the sentence of this 
court-marti^ until it is duly confirmed ; and that you will not on 
any account, at any time whatsoever, disclose or discover the vote 
or opinion of any particular member of this court-martial, unless 
thereunto required in due course of law. So help you GOD.” 

(b) The form of oath for au officer attending for the purpose of 
instraction shall be : 

“ You do swear that you "wiU not divulge the sentence of this 
court-martial until it is duly confirmed ; and that you will not on 
any account, at any time whatsoever, disclose or discover the vote 
or opinion of any particular member of this coni't-martial, unless 
thereunto required in due course of law. So help yon GOD.” 

(c) The form of oath for a shorthand writer shall be : 

“ You do swear that you will truly tahe down to the best of 
your power the evidence to be given before this court-martial, and 
such other matters as you maybe required, and will, when required, 
deliver to the court a true transcript of the same. So help you GOD.” 

(d) The form of oath for an interpreter shall be : 

“ You do swear that you "will to the best of 3 ’’our ability truly 
interpret and translate, as you shall be required to do, 'touching 
the matter before this court-martial. So help you GOD.” 

See Army Act 52 (2), and note to Buie 30. 

For Form see Appendix II, Form of Proceedings, para. (2), p. 563. 
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A eolomu dcclai-ntion mny bo substilutod nudor the circumstances specified 
in tbe Army Act, s. 62 (4). 

28. Wliere a person is pennitted to make a solemn declaration Substitu* 
instead of being sworn, tlie form of declaration shall be as follows : 

5S»te. 

(A) In the case of the president or other member of the court : 

, do solemnly promise and declare that I 
will well and truly try the accused before the court according to 
the evidence, and that I ^rill duly administer justice according to 
the Army Act now in force, without partiality, favour, or affection, 
and I do further solemnly promise and declare that I will not 
divulge the sentence of the court until it is duly confirmed, and 
further that I will not on any account, at any time whatsoever, 
disclose or discover the vote or opinion of any particular member of 
this court-martial, unless thereunto required in due course of law. 

(n) In the case of the judge-advocate : 

I, , do solemnly promise and declare that I will 

not, unless it is necessary for the due discharge of my official duties, 
divulge the sentence of tliis court-martial until it is duly confirmed ; 
and that I will not, on any account, at aii}'^ time whatsoever, disclose 
or discover the vote or opinion of any particular member of this 
court-martial, unless thereunto required in due course of law. 

(c; In the case of an officer attending for the purpose of 
instruction : 

I, , do solemnly promise and declare that I will not 

divulge the sentence of this court-martial until it is duly confirmed ; 
and that 1 will not, on any account, at any time whatsoever, disclose 
or discover the vote or opinion of any particular member of this 
court-martial, unless thereunto required in due course of law. 

(d) In the case of a shorthand writer : 

I, , do solemnly promise and declai’e that I will 

truly take down to the best of ray power the evidence to be given 
before this court-martial, and when required will deliver to the 
court a true transcript of the same. 

(e) In the case of an interpreter : 

I, , do solemnly promise and declare that I will, to 

the beat of my ability, faithfully and truly interpret and translate 
as I shall be I’equired to do touching the matter now before this 
court-martial, 

(f) The declaration shall be made before some person authorised 
by these rules to administer the oath. 

Permitted to make a solemn declaration, — This is pomittod under the 
circumstances specified in the Army Act, s. 52 (4). 

Giving wilfully false evidotico on solemn declaratiou is punishable both by 
a military and civil court precisely ns if the evidence were pveu on oath. See 
Army Act, ss. 23, 126 (2). 

In case a solemn declaration is made, a note should he added to the 
proceedings, stating that the individual has made a solemn declaration 
instead of being sworn. 

29, When the oath is administered to or the declaration made by 

the members of a court who ai’e about to try several persons, the “ trial 

nlwal shall be substituted for the singular wherever required. several 
, -n 1 -1 persons. 

Several persons, see Huh, 1. _ . , ^ ^ . Swearing of 

.80. (a) If any person desires to swear with uplifted hand iii person 
the form and. manner in which an oath is usually administered in 
Scotland,' he shall be permitted to do so. of his 

, • (b) In any case an oath may be administered in such form and religion, 
.with such ceremonies as the person to be sworn declares to be, 
according to his religion, binding on his conscience, 
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(c) For tlie purpose of botli (a) and (b) tbe words “You do 
swear ” and “ So help me GOD ” may be omitted or varied. 

The oath will usually bo administered as follows : — The person to be sworn 
will take the book in his right hand ungloved. The person administering the 
oath will repeat the oath, and, on the repetition being ended, the person to be 
sworn will say the words “ So help me GOD,” and kiss the book. The words 
of the oath should be said with distinctness and solemnity by the person 
administering it. 

The book must be the New Testament, or some book containing it. An 
oath taken on the Book of Common Prayer containing the Epistles and Go^^ils^^ — 
is properly taken, and a person violating the oath may be convicted of pe ^-jnry. 

In the case of a nutness, it is well, in the interest of truth, to prevcent 
subterfuges such as omitting the words “ So help me GOD,” or kissing th p 
thumb instead of the book, as dishonest witnesses fancy that thus they escape 
the guilt of perjury. _ _ | 

If the above ceremonies are not in accordance with tbe religion of tbe perso^ 
to be sworn, the ceremonies of lus religion mnst be followed as providecfi 
by this mle. If be objects to take an oath, and tbe court are satisfied of this 
sincerity of the objection, or if he is objected to as incompetent to take an 
oath, and the couit are satisfied that tbe oath has no binding effect on h^ 
conscience, the court should permit him to make a solemu declaration in tine 
form directed by Buie 28,- or in tbe case of a witness, Bnle 82, Ar^y 
Act, B. 52 (4). { 

A person desiring to be sworn in tbe Scotch form will swear standing'- and 
holding up his right baud, and tbe oath will be in these terms: I swiNear 
by Almighty GOD, as I shall answer to GOD at tbe Great Day of Judgmen.^, 

C^t ” If a person has expressed his desire to be so sworn, no 

question as to his religious belief is to be asked, nor is he to be required to 
hold or kiss a Bible while being sworn. This provision is in accoi-dance with 
the general law, 51 and 52 Yict., c. 46 (Oaths Act, 1888). 

A Jew is sworn on the Old Testament, with his head covered. In the (^e 
oi a Boman Catholic tbe book is closed and a cross is marked on tbe cover. 

A Mabommedan is sworn on the Koran, sometimes kissing it or placing it 
on his head. In the case of natives of India, tbe form varies according to ' 
race, caste, and the part of the country, and it will be well to follow tbe 

{ iraetice of the civil courts of tbe district, and if they receive an afSrmation 
natead of an oath, to receive such affirmation. 


Prosecution, Defence^ and Summing-up. 

Arraign- (a) After the members of the court and other persons are 

mentirf sworn as above mentioned, the accused shall be arraigned on the 
charges against him. 

(b)' The charges upon which the accused is arraigned will be read - 
to him, and he will be required to plead separately to each chaige. 

Arraigned . — See Ch. V, paras. 49, 60. 

The accused is usually arraigned by tbe president or the judge-advocate. 
For Form see Appendix II, Form of Proceedings, para. (3), p. 5G3. 

Where two or more persons are tried together for tbe same offence, each 
is separately arraigned. 

(B) The charge-sheet containing the charges as settled by the convening 
officer will bo in tbe possession of tbe president, Buie 17 (E), who will lay 
the charge-sheet before the court immediately before arraigument, and tbe 
charge-sheet will then be annexed to the proceedings. If any charge appears 
to the prosecutor to require amendment, he should communicate with the 
convening officer before the trial begins. 

Obieotion 83. The accused, when required to plead to any chai;ge, nmy 
tochare^ the charge on the ground that it does not disclose an 

offence under the Army Act, or is not in accordance with ■&ese rules. 

See Buies 9-12. For Form see Appendix II, Form of Proceedings, 
para. (3), p. 663. An objection to the jurisdiction of the court must be raised 
by way of special plea, Buie 34. 

If it appears that the accused is, by reason of insanity, unfit to take Jiis 
trial,^ the court will find the fact specially, and be will be dealt with as 
provided in s. 130 of the Armj'- Act and in Kule 57, 
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33. (a) At any time during tlie trial, if it appears to the court 
that there is any mistake in the name or description of the accused 
in the charge-sheet, the court may amend the charge-sheet so as to 
correct that mistake. 

(b) If on the ti'ial of any charge it appears to the court, at any 
time before they have begun to examine the witnesses, that in the 
interests of justice any addition to, omission from, or alteration in, 
the charge is requmed, they may report their opinion to the con- 
■vening authority, and may adjourn, and the convening authority 
may either direct a new trial to be commenced, or amend the charge, 
and order the trial tn proceed with the amended charge after due 
notice to the accused. 

(A) A mistake in name or description mil only be amended, if it is cleor 
to the court that the accused is the person intended to be charged in the 
charge-sheet, and that ho is not prejudiced in his defence by tbe mistake 
having been made. 

(3) The court may act under tliis paragraph whether the objection to the 
charge is taken by the accused or tbe judge-advocate, or by a member of 
the court, and cither before or after the arraignment of the accused, (See 
Buies 23,32.) 

The iviinmes.— That is, the witnesses on the substance of the charge, not 
witnesses as to objections to the officers, or with respect to a special plea 
to the jurisdiction. 

If the addition, omission, or alteration can bo met by means of a special 
finding under Buie 44 (ns, for instance, by omitting some of the artidcs 
alleged to have been stolen or lost by neglect, or by correcting a mistake in 
an immaterial date), it will not usually bo nocessfiry to have the charge 
amended ; but if the date is material, or if the charge appears not to disclose 
an offence under the Army Act, or if any addition requires to bo made to 
the charge, it will be safer for the court to adjourn and apply for the amond- 
meut of the charge. 

34. (a) The accused, before pleading to a charge, may offer a 
special plea to tbe general jurisdiction of tbe court ; and, if he does 
so, and the court consider that anything stated in the plea shows 
that the court have not jurisdiction, they shall receive any evidence 
offered in support, together with any evidence offered by the 
prosecutor in disproof or qualification thereof, and any address by 
the accused and reply by the prosecutor in reference thereto. 

(b) If the court overnile the special plea they should proceed 
with the trial. 

(c) If the court allow the special plea, they shall record their 
decision and the reasons for it, and report it to the convening 
authority and adjourn ; such a decision shall not require any con- 
fiimation, and the convening authority shall either forthwith 
convene another court for the trial of the accused, or order the 
accused to be released. 

(d) If the court are in doubt as to the validity of the plea, they 
may refer the matter to the convening authority, and may adjourn 
for that purpose, or may record a special decision with respect to 
the plea, and proceed with the trial. 

(A) Matf ojer a special plea to the general jurisdiction of the Court — A pica 
to the general jurisdiction, that is, to the right of the court generally, to ta-y 
'the accused on any charge at all, is here kept distinct fi-om any plea which 
reliitos only to the particular charge on which the accused is brought before 
thecourt. ‘Under the fomer ho may plead, for example, that the court is 
improperly constituted, cither in respect of the rank or number of the 
members, or that he is not amenable to the court, either as not being 
subject to military law or not subject to that description of court; as, for 
instance, in the case of a warrant officer being brought before a regimental 
court-martial. See above, note on Eulo 23. 

A plea relating to the particular charge, and raising the defence of 


Amend- 
ment of 
charge. 


Special pica 
to tbe juris 
diction. 
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preTicms conviction or acquittal bj a court-martial or civil court, summary 
punifaliment by the commauding officer, pardon of the offence or its con- 
donation by me deliberate act of some superior authority, or the lapse of 
more than three years since the date of the offence, vrill to raised by 'nray 
of plea in bar of trial, under Buie S6. 

Evidence, when necessary, is heard in support of a plea to the jurisdiction, 
and if taken, must be taken on oath, like the evidence of other witnesses. 

Evidence offered in support. — ^Indudes the evidence of the accused wd his 
wife. The accused may, notwithstanding that he has given evidence, 
address the court in reference to the plea. 

(B) The confirmation of the &ding, after a plea to the jurisdiction is' 
overruled, will, without any special mention, necessarily have the effect of 
confirming the decision of the court overruling the plea. If, on the other 
hand, the confirming officer thinks that the plea to the jurisdiction, although 
it was overruled, is valid, he must refuse to confirm the finding of the court ; 
but inasmuch as the court must in that case be considered as having had 
no jurisdiction to try the accused, the accused, in strict law, will not have 
been tried at all, and can, therefore, still to tried for the alleged offence. 

(G) If the conrt allow the plea, the convening officer cannot overi-ule the 
finding, inasmuch as to do so would to to compel the court to try the 
accusS, and thus render its members liable to a possible action for damages 
(see ch. viii, para. 40) after the expression of their own opinion that they 
had no jurisdiction. But the convening officer may convene another court. 

(D) il/oy record a special decision. — This in effect transfers the question to 
the decision of the confirming authority, who should act merely as if the plea 
had been overruled. See note to ^). 

General plea 35. (a) If HO special plea fo the general jurisdiction of the court 

or '''h^t'^” offered, or if such plea, being offered, is over-ruled, the accused 

guilty.” person’s plea — “ Guilty ” or “ Not guilty ” (or if he refuses to plead, 

or does not plead intelli^bly either one or the other, a plea of ‘‘Not 
guilty ”) — shall be recorded on each charge. 

(b) If an accused person pleads “Guilty," that plea shall he recorded 
as the finding of the court ; hut, before it is recorded, the president, 
on behalf of the court, should ascertain that the accused uudei*- 
stands the nature of the charge to which he has pleaded guilty, and 
should infoim him of the general effect of that plea, and in par- 
ticular of the meaning of the charge to which he has pleaded 
guilty, and of the difference in procedure which will he made by 
the plea of guilty, and shall advise him to withdraw that plea if it 
appears from the summary of evidence that the accused ought to 
plead not guilty. 

(A) Plead intelligibly, — If the accused pleads iu some langua^ not under- 
stood by the court, or inarticulately, be will not have pleaded intelligibly, 
and a plea of Not gnilty ” will be entered. 

(B) Understands the nature of the charge. — This direction is to prevent the 
accused pleading guilty under a misapprehension. For instance, a man 
charged with >vilfully damaging his arms may, under a misapprehension, 
plead gnilty, because the arms have been actually damaged, though not 
wilfully. In such a ease the president must explain to him that if he did 
not do it wilfully, he must jdead not guilty. Bo, again, on a charge for 
desertion, the plea “ Guilty, but I intended to return ’* amounts to a plea 
of ‘‘ Not guilty,” as the intention not to return is (except as mentioned in 
ch. iii, para. an essential element in the offence of desertion. 

A plea of “ Guilty " is only to be taken to the extent to which it is pleaded. 
Thus a man arraigned upon a charge of losing by neglect a number of 
articles, who pleads guilty iu respect of some of those articles only, must be 
taken to have pleaded ** Not guilty,” as regards the remaining arddes: " 
An accused person arraigned upon a charge of receiving property knowing it to 
have been stolen, who pleads guilty ** except that he did not know it was 
stolen," must be dealt With as having pleaded not guilty. So as regards any 
act of which the intention is an element, where the accused pleads guilty, 
but says that he 1 did not intend to do it," or words to that effect; so if the 
accused pleads guilty to two or more sJtemative charges, the president shall 
point out that he can only to guilty of one. 

Generally, the president has, under this rule, the duty of advising the 
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accitsod to withdraw a pica of guilty, if it appears from the summary of 
evidence that he ought to plead not guilty, 

If the accused plesids guilty, a statement that the requirements of Eule 36 
« (E) have been complied with must he recorded. See Form of Proceedines, 

App_. II, para. (3), p. 5C3. ’ 

Dijerence in the procedure.— This is shown by Buie 37. Under that rule the 
accused, though able to call witnesses as to character, cannot call them in 
e.vtenuation of the offence, except by leave of the court under Rule 37 (P) 
to prove what he alleges in mitigation of punishment Consequently if he 
J^'^sl^es, thoiigli admitting tlio offence, to sbow extenuating circumstances, 
ho must plead_ not guilty, and cross-exaniine the witnesses for the prosecu- 
tion, or call witnesses on his own behalf to prove the extenuating ciroum- 
stanccs See ch. V, para. 54, 

It must be recollected that there is nothing untrue in a person pleading 
not guilty, even though he committed the offence, as the plea merely amounts 
to an expression of desire to have a formal trial. 

For example, if a man admits that he struck a non-commissioned officer, 
but wishes to show that it was done under circumstances of very great pro- 
vocation, and does not therefore deserve severe punishment, he must plead 
not guilty j as if ho pleads gruilty he wjjl not be able, either by m-oss- 
examination of the prosecutor's witnesses or by calling witnesses on his own 
behalf, to show the existence of such provocation, save ns above mentioned 
under Eule 37 (F), 

As to {iroceWe where it appears froin suhsequent proceedings that the 
plea of guilty was entered under a misapprehension, see fiide 37 (D). 

36. (a) The accused at the time of his general plea of “Guilty” Plea in bar 
or “Not guilty” to a charge for au offence, may offer a plea in 
bar of trial on the gi-ouud that — 

(1) he has been previously convicted or acquitted of the offence 
by a competent civil court or by a court-martial or has 
been dealt with summarily by his commanding officer for 
the offence ; or 

(2) the offence has been pardoned or condoned by competent 
military authority ; or 

(3) the time which elapsed between the commission of the offence 
and the beginning of the trial was more than three years, 
or in the case of a civil offence proceedings in respect of 
which must be commenced within a shorter period than 
three yeara, more than that shorter period. 

(b) If he offers a plea in bar the court shall record it as well as 
his general plea, and if they consider that any fact or facts stated 
by mm are sufficient to support the plea in bar they shall receive 
any evidence offered, and hear any address made by tlie accused 
and the prosecutor in reference to ths plea, 

(c) If the court find that the plea in bar is proved they shall 
record their finding, and notify it to the confirming authority, and 
shall either adjouim, or if there is any other charge against the 
accused, whether in the same or in a different chai'ge-sheet, which 
is not affected by the plea in bar, may proceed to the trial of the 
accused on that charge. 

(n) If the finding that a plea in bai* is proved is not confimed, 
the court may be re-assembled by the confirming authority, and 
proceed as if the plea had been found not proved. 

_^{e) If the court find that a plea in bar is not proved, they shall 
prooeed^ith the trial, but such a finding shall he subject to con- 
firmation like any other finding of the court. 

The Ai-my Act provideB that a man shall not he ’liable to be tried for an 
offence of which ho has been convicted or acquitted by a court-martial (s, 167), 
or by a civil court (s. 162"(6»t.W-^or which ho has been dealt with sum- 
marily. by his commanding officer'iy- 46 (7) ), or which (^vith the exceptions of 
mutiny, desertion, or fraudulent enll'itmeiit) was committed more than tliree 
years before the Me of the trial (s. 161), In general there is in civil courts 
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(except courts of summaiy iurisdictioii) no limitation of time -within -which 
criminal proceedings for civil offences may be commenced, but in some few 
cases — e.g., carnal knowledge of a girl between 13 and 16 — proceedings 
must be commenced within a shorter period than six months from the com- 1 
mission of the offence. See ch. Vll, para. 37. In these cases ^proceedings 
must be commenced in the military courts -within the shorter period. 

This rule enables the accused to raise any of the abo-ve defences,^ as well 
as the defence of pardon or condonatdon, by way of a plea in bar of trisL^ 

If the court find that the plea in bar is proved, they must a^ourn, 
unless there is some other charge against the accused which is not^ affected 
by the plea, and if the finding is confirmed, the accused will not be tried. _ ' 

If the court find that the plea in bar is not proved, they will proceed with 
the trial, bnt this finding -will be sabject to confirmation. 

Evidence offered. — See note to Bnle 34 (A). 

Procedure 37. (a) Upon the record of the plea of '' Guilty,” if there are other 
^Guift^'°^ charges in the same charge-sheet to which the plea is “Not guilty,” 

“ the trial will first proceed with respect to those other charges, and, 
after the finding on those charges, will proceed with the charges 
on which a plea of “ Guilty ” has been entered j but if they are 
alternative charges, the comrt may either proceed with respect to all 
the charges as if the accused had not pleaded “Guilty” to any 
charge, or may, instead of trying him, record a finding of “ Not 
guilty ” on each alternative charge to which the accused has not 
pleaded “ Guilty.” 

(b) After the record of the plea of “Guilty” on a charge (if 
the trial does not proceed on any other charges) the court shall 
receive any statement which the accused desires to make in refer- 
ence to the charge, and shall read the summary or abstract of 
evidence, and annex it to tiie proceedings, or if there is no such 
summary or abstract, shall take and record sufficient evidence to 
enable them to determine the sentence, and the confirming officer 
to know all the circiimstances connected with the offence. This 
evidence will be taken in like manner as is directed by these Buies 
in the case of a plea of “Not guilty.” 

(c) After evidence has been so taken, or the summaiy or abstract 

of evidence has been read, as the case may be, the accused may 
make a statement in mitigation of punishment, and may call I 
witnesses as to his character. | 

(n) If from the statement of the accused, or from the summaiy 
or abstract of evidence, or otherwise, it appears to the court that 
the accused did not undeistand the effect of his plea of “ Guilty,” 
the court shall alter the record and enter a plea of “ Not guilty,” 
and proceed with the trial accordingly. 

(b) If a plea of “Guilty” is recorded, and the trial proceeds 
with respect to other charges in the same charge-sheet^ the pro- 
ceedings under (b) and (c) will take place when the findings on 
the other charges in the same charge-sheet are recorded. 

(p) When tie accused at any court-martial states anything in 
mitigation of punishment which in the opinion of the court requires 
to be proved, and would, if proved, affect the amount of punish- 
ment, the court may permit the accused to call witnesses to prove 
the same. 

(A) For instance, in the illustration of charge in Appendix I,-p.-543, the^ 
charges are not altemafive, and therefore, if the accused pleads guilty to 
one charge and not guiltj to the other charge the court should proceed to 
try him on the remaining charge. In the case of alternative charges a man 
cannot be ^ilty of all of them. For example, in Form 59, p. 652, he cannot 
have committed the offence of making ayroy -with, and also of losing by 
neglect, the same articles of his regimental necessaries. If, therefore, he 
pleads guilty to one charge, the court should usually enter a finding of not 
gnilty on the other, as inconsistent with the one to which ho has pleaded 
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guilty; but if the summary of ovidonco shows clearly tliat he made away 
mth the articles, and ho pleads guilty only to losing them by neglect, the com’t 
should try him for the making away witu his necessaries, inasmuch as it is a 
more serious offence than losing by neglect, and a soldier ought not, by 
pleading guilty to the smaller offence, to escape punishment for the greater. 
See also Memoranda for Guidance of Gonrts-Martial, p. 682. 

(B) and (D) Any statUMnt.—li it appears from this statement' or other- 
wise that the accused did not understand the effect of his plea of “ Guilty," 
it will bo the duty of the court to record a plea of “Not Guilty," and to 
^ -proceed with the trial. (See notes to Htile 35. J Or, again, if he alleges very 
great provocation for the offence, it maybe desirable to record aplea of “Not 
Guilty” in order to allow the existence of such provocation to bo proved in 
the ordinary way. 

If a court fail to observe this rule and treat such a plea as mentioned 
in the note to Eule 35 fB), in the case of desertion, as a plea of “ Guilty," the 
confirming officer should refuse confirmation ; he can then order a new trial. 
See Army Act, ss. 54 (6), 157, and notes. If he confirms, the whole prO' 
ceedings are nevertheless invalid. 

In the case of a plea of “ Guilty," the accused will always be asked 
whether he has any witnesses to call ns to character, see (0). 

For Form see Appendix II, Form of Proceedings, para. (4), p. 564. 

If evidence is taken under (B), the acensed can cross-examine the witnesses 
both in extenuation of the offence with a view to the mitigation of punish- 
ment, and ns to character. See Rule 39,8nd for Form, Appendix II, Form of 
Proceedings, para. (4), p. 565. 

(G) It will be observed that the accused cannot, except by permission 
of the com't under (F), call witnesses in extenuation of the offence and con- 
sequent mitigation of punishment. 

(F) The court should always, if the accused requests it, allow witnesses 
to be called, to prove any statement made by him in mitigation of punishment. 

(0) iiud (F) Call witnesses. Bee Eule 80 (1). 


88. The accused may, if he thinks fit, at any time during the mthdrawHl 
trial, withdraw his plea of “ Not guiltv ” and plead “Guilty,” and 
in such case the court will at once, subject to a compliance with gujfty. • 
Rule 35 (b), record a plea and finding of “ Guilty,” and shall, so far 
as is necessary, proceed in manner directed by Eule 37. 

If the accused proposes to withdraw bis plea of not guilty, the court must 
inform him of the general effect of his withdrawal, and of the difference in 
the procedure, in the same manner as if be pleaded guilty under Rule 35. 

39. After the plea of “Not guilty” to any charge is recorded, the Plea of 
trial will proceed as follows gmiiy’’ and 

(a) The prosecutor may, if he desires, make an opening address. Mse for the 

(b) The evidence for the prraecution shall then be taken. prosecution. 

(c) If it should be necessary for the prosecutor to give evidence 
for the prosecution, he should give it after the delivery of his 
address, and he must be sworn, and give his evidence in detail. 

(n) He may be cross-examined by the acensed, and afterwards 
may make any statement which might be made by a witness on 
re-examination. 

For Form see Appendix II, Form of Proceedings, pai-a. (6), p, 665. 

(A) In cases of any complication, such as cases of embezzlement, the 
prosecutor should ^ways make an opening address for the purpose of 
explaining the charge, and enabling the court better to follow the evidence. 

This is the only object of the address. As a rule the address of the prose- 
cutor should be in writing. See further Rule 60, and note. 

■ (B) As to the evidence, see Rules 81 to 86. The evidence will he taken by 
question and answer. Rule 83. , , . . 

All facts essential to constitute the offence charged must be proved; 
e.g.fOn a charge of making false accusations, &c., it is necessary to prove — 

(1) That the accusation was made against nn officer or soldier by the 
accused ; 

(2) That it was false ; , 

(3) That the accused made it knowing it was false. 

Respecting the duty of the president, seo Rule 59, and note. 



478 


BULBS OF FBOCEDURB. 


Frocedure 

where no 
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facts 

(except 

accused) 

called. 


(G) The prosecutor should never himself give evidence hefoTB the finding 
nnleSB it be to prove a date or other formal matter, or produce documents ; 
but even formal matter should not be left to be proved by him, if it can 
possibly be helped. The prodnction of documents which are in lus posses- 
sion is not open to the same objection. 

The only possible exception to the rule of the prosecutor not giving 
evidence will he occasionally on active service, where the trial cannot 
postponed, and the same ofBcer is a material witness and also the only 
available officer for the dnty of prosecutor. In these exceptional cases, it 
is essential that his sworn statements as a witness should he kept quite - 
distinct from his statements made as^ prosecutor. Consequently he must 
give his evidence before any other witness, and in detail, and must not, 
after delivering an address, be allowed to swear generally to the statements 
contained in it. 

If several cases are tried before the same court on the same day, and the 
same person is prosecutor in more than one sneh case, he must, if he gives 
evidence, be sworn as a witness in each case. It is not sufficient that he has 
been previously sworn, as the oath mnst be taken in the presence of the 
accused in respect of whom he gives evidence. 

Documentary evidence will he read by the judge-advocate, or by tbe pre- 
sident, or by some member of the court, and will be entered on the proceedings. 

When counsel appears on behalf of the prosecutor, (G) and (D) do not 
apply. See Buie 89 (D). 

40. — (1) At the close of the evidence fof the prosecution the 
accused shall he told by the court that he may, if he wishes, give 
evidence as a witness, but that if he gives evidence he will subject 
himself to cross-examination. 

(2) The accused will then be asked whether he wishes to give 
evidence as a witness himself, and whether he intends to call any 
witnesses to the facts of the case other than himself. 

(3) Unless the accused states that he intends to call witnesses 
to the facts of the case other than himself the procedure will be 
as follows : — 

(a) The accused, if he wishes to do so, will give evidence 

as a witness. 

(b) At the close of the evidence of the accused, or, if the accused 

has not given evidence, then immediately after the 
accused has been asked the question mentioned in (2) the 
prosecutor may address the court a second time for the 
purpose of summing up the evidence for the prosecution 
and commenting on the evidence of the accused (if any). 

(c) The accused will then be asked if he has anything to say in 

his defence and may address the court in his defence. 

(d) The accused may call witnesses as to his character. 

(e) The prosecutor may produce, in reply to the witnesses as to 

character, proof of former convictions and entries in the 
conduct hook, hut he may not again address the couii:, 

(1) Tho information required to bo given to the acensed 'vriU be given by 
the judge-advocate, or, if there is not one, by the president. Great care 
should be taken to explain to tbe accused, especially if he is not defended 
by counsel, that he need not give evidence unless he wishes, and what his 
position will be if be gives evidence himself. (See also notes to Buies 80 
and 94.) 

(2) The questions ivill be put by the judge-advocate, or, if there is not one, 
by the president. The accused must be informed of the difference between 
witnesses to facts and witnesses to character only. In particular it must be 
explained to tbe accused that if he wishes to produce any evidence (other 
than his own evidence) in extenuation of the offence, with a view to the 
mitigation of punishment, he will not hare a right to do so if he only calls 
witnesses to character. 

As to power of court to allow a person who has pleaded guilty to call 
witnesses to prove a statement of the accused in mitigation of punishment, 
see Buie 37(F). 
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I'urther, tlic accused must be told that liis wfo cannot bo called as a "(ritnoss 
unless bo applies to tbe court to Lave her called (ns to the exceptions to this 
rule, SCO notes to Ilulo 80). For forms see Appendix II, Form of ProccedinM, 
paras. (6) and (7), pp. 507-570. 

“ IVilnesses to the facts of the case.'" Every witness except a ivitncss to 
chai-acter only is a witness to the facts of the case. Accordingly, a ■nitness 
as to extenuating circumstances is a ivitncss to tbe facts of the case. 

3(A). if the accused is tbe only ivitness to the facts of the case he is to 
give his evidence directly after the close of the case for the prosecution. No 
, — questions may be put to the accused as to his character except in tlie circuni- 
. stances specified in Rule 80. (As to the duty of the ipresident and judge- 
I advocate towards the accused, see Rules 69(B) and 103 (G) and (H) and 
notes.) 

(B) The observations irith respect to the opening addi'ess of the prosecution 
(see note to Rule GO (A) ) apply equally to his second address. In summing 
up the oi’idenco the prosecutor must confine his remarks to the evidence. 

He may comment on the evidence given by the accused, but must not com- 
ment on the fact that the accused or his ivife has not given evidence. Ho 
must not keep back or gloss over any weak points of the evidence of the 
pro5cuution,or the strong points of the evidence for the defence; in fact, ho 
should understate rather than overstate that view of the facts which it is his duty 
to bring before the court on behalf of the prosecution ; still less must he state 
any new fact relating to the case, wliich has not been given in evidence. 

Any deviation in these respects on the part of the prosecution, or any want 
of moderation, may lead to the proceedings being invalidated. The court 
should, so far as possible, stop the prosecutor transgressing in any of these 
respects. The accused, on the other hand, has the privilege, whether he has 
given evidence himself or not, of maldng statements in his addicss unsup- 

E orted by ci'idcnco, and when those statements arc made on the personal 
nowlcdge of the accused, they must be dealt with as eiddeneo, though noton 
oath. But if the accused has given evidence himself, any statement which 
could have been made on oath can hardly have much weight with the court 
if not so made. See also note to Rule 43 (A). 

1 (0) The fact that the accused has given evidence liimsclf will not deprive 
him of Iiis right of addressing the court, unless be is defended by counsel or 
by an oiliccr acting asTOunsel : see Rule 94 and note. 

(E) Tliis evidence can only be adduced before the finding in cases where 
the accused calls witnesses to character or obtains from the prosecutor's 
witnesses evidence of bis good character. 

41. If the accused states that he intends to call witnesses to procedur 
the facts of the case, other than himself, the procedure will he „ 
as follows we called 

(a) Tlie accused will be asked if he has anything to say in 
his defence, and may address the Court in his defence. 

(b) The accused may himself give evidence as a witness, and may 
call his other witnesses, including witnesses as to character. 

(c) After the evidence of all the witnesses for the defence has 
been taken, the accused may again address the Court, and 
the time at which his second address is allowed is in these 
rules refen-ed to as the time for the second address of 
the accused. 

(d) The prosecutor will be entitled to address the Court in 
reply. 

For form, sco Appendix II, Form of Proceedings, para. (8), p. 670. 

(A) As to the questions to be addressed to the accused, see notes to 
-.-Rule 40. The utmost liberty conqptent with the interest of parties not 
before the court, and with the dignity of tho court itself, should be aUowed 
to tho accused in maldng his defence (see Rule 60 (0)), and the court 
should, if necessary, adjourn to allow him time lor its preparation. If tho 
accused has expressed an intention of giving evidence himself, he should he 
warned against making statements as to facts within his own knowledge, 
which ho ^11 not be able to substantiate on oath. As to friend of accused 
and counsel, sec Rules 87-94. 

(B) Tho accused is entitled to give his evidence at any time whilst the 
evidence for the defence is being heard, and even though ho has previously 
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Btated that lie did not intend to give evidence hiniself. But flie accused 
ehonld usually gfive his evidence before any other witnesses for the defence. 
The accused should be warned that if he gives his evidence after hearing 
the evidence of other witnesses for the defence, the value _of Hs evidence 
may considerably discounted. The prosecutor would be justified in com~ 
menting on the fact that the accused had chosen to give Ms own evidence 
after hearing the evidence of his other witnesses. 

Summing- 48* (a) The judge-advocate, if any, will, unless he and the court 
up by judge think a summing-up unnecessary, sum up in open court the whole 
advocate. COUrt. 

(b) After the judge-advocate has spoken, no other address shall 
be allowed. 

(A) The summing-up of the judge-advocate ought, like tliat of a judge to 
a jury, to be perfectly impartial. See Buie 103 (G), (H). In simple cases a 
eunuoing-up is unnecessary ; but even where the facts are simple, difficult 
questions may sometimes arise as to the particular offence which the acts 
constitute in law, and in that case the judge-advocate should give his 
opinion on the legal point. The judge-advocate has, it will be observed, a 
right to sum-up whenever he considers a snmjuing-np necessary. The 
summing-up need not be in writing. 

The judge-advocate may in his snmming-np cosuucnt on the fact that the 
accused has not applied to give evidence himself or to call his Avife as a 
witness : whether be does so or not must be left to his individnal'discretion 
in each case (see Kops v. The Queen, L.B. [1894] A.C. p, 653 ; R. v. Rhodes, 
L.B. [1899] 1 Q,B. 77.) The judge-advocate may also comment on the fact! 
that the accused has chosen to give his evidence after hearing the evidence 
of other witnesses for the defence. 

If the summing-up is unnecessary, an entry to that effect must be made 
in the proceedings. See Appendix XI, Form of Proceedings, para. (9), p. 572. 


Considera- 
tion of 
finding. 


Finding and Sentence. 

43. (a) The court will deliberate on their finding in closed court. 

(b) The opinion of each member of the co^ will he taken^ 
separately on each charge. 

^) Closed court , — See Bnle 63. 

The president may commence the deliberation on the finding hy a statement 
of the questions to be conridered, and the order in which they are to be 
considered, and the bearing of the evidence on those questions, and other 
members of the court may comment on the evidence, and the truth or 
otherwise of the defence^ 

The great points for all the members to keep before their minds are (I) that 
according to one of the fundamental maxims of FugHsh law a man is to be 
presumed innoceut until he is proved guilty, and (2) that they have to find 
according to the Jacts proved in evidence\ and to tbis end they must carefully 
separate mere statements made by the prosecutor or by the accused, when not 
giving evidence on oath, firom facts proved by the respective witnesses. Some 
weight may, however, be allowed to a statement of the accused, even though 
not given on oath. For instance, if the statement would not have been 
admissible as evidence from the accused, or if it is corroborated incidentally, 
or otherwise, by evidence, or if the accused has been unable to procure a 
witness who might have given evidence on the point, considerable weight 
maybe allowed to the statement. It will, however, be hardly possible to 
attach any weight to a statement not on oath which the accused might have 
made on oath and subjected to the test of cross-examination. 

An accused person, though he gives evidence himself, will have the same 
right of addressing the court as he had before the passing of the Criminal 
Evidence Act, 1898. But if an accused person defended by counsel or. by-j_ 
an officer acting as counsel gives evidence himself be will not be able to make| 
a statement in addition to his evidence. See Bnle 94. 

It must further be bmne in mind that the case for the prosecution, in order 
to justify a conviction, must, in spite of the new right of the accused to 
give evidence himself, be as conclusive as heretofore. It will not be suffi- 
cient for the prosecutor to make out a prim& fade case against the accused 
and then to say Let the accused go into the box and cusprove my case if 
he can.” In such a case it would be the duty of the court to enter an 
acquittal just as if the accused had no power to give evidence himself. 
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Where the proceedings are voluminou*, the jutlgo-ndvocate should bo 
prepared ■with such notes ns may assist the ineinbcrs in refomng to any 
particular part of the evidence. IIo will not offer any opinion except on 
legal points. (See llule 103.) 

It is conipetent to the court, if they think fit (see Rule 83 (D) ), to call or 
recall a witness for the purpose of putting any question deemed essential ; 
but any such witness must bo examined in the presence of the parties, and 
all questions put to him, whether by a momW of the court, the prosecutor, 
or accused, will bo put through tho president. 

- (B) As to taking opinions, see RuleGO, and note. 

The opinions will bo taken separately on each charge, and tho court, if 
thc}' think that tho offence stated in any charge is not proved, must ac jiiit 
the accused on that charge, irrespective of any other charge ; but where tlio 
chaises are alternative, the conviction under one necessarily involves an 
acquittal under tho other charges, as, for instance, in tho example in Form 59, 
among tho further illustrations of charges, p.'518. If 'the accused is con- 
^•ictod under tlio charge of having made away with certain articles of his 
regimental necessaries, lie is nocossaril}' acquitted of having lost them by 
neglect. 

44. (a) The finding on every charge will be recorded and, except Form and 
as mentioned in these rules, will be recorded simply as a finding of 
“ Guilt}’,” or. of “ Not guilty/’ or of “ Not guilty and honourably 
acquit him of the same.” 

(n) Wliere the court are of opinion as regards any charge that the 
facts which they find to be proved in evidence differ materially from 
the facts alleged in the statement of particulars iu the charge, but 
are nevertheless sufficient to prove the offence stated in the charge, 
and that the difference is not so material as to have prejudiced the- 
accused in his defence, they may, instead of a finding of “Not. 
guilty,” record a special finding. 

(c) The special finding may find the .accused guilty on a charge, 
subject to the statement of exceptions or variations specified therein. 

(d) Where the court are of opinion as regards any charge that the • 
facts proved do not disclose an offence under the Army Act, the- 
court will acquit the accused of that charge. 

(e) If the court doubt as regards any charge whether the facts' 
proved show the accused to be guilty or not of an offence under 
the Army Act, they may, before recording a finding on that charge, 
refer to the confirming authority for an opinion, and, if necessary, 
adjourn for that purpose. 

(f) Where there are alternative charges, and the facts proved 
appear to the court not to constitute the offence mentioned in any 
of those alternative charges, the court shall record a finding of 
“ Not guilty ” on that charge ; but if the court think tliat the facts 
so proved constitute one of the offences stated in two or more of 
the alternative charges, but doubt wdiicli of those offences the facts 
do at law constitute, then they may, either before recording a finding- 
on those charges refer to the confirming authority for an opinion,, 
and, if necessary, adjourn for the purpose, or they may record a. 
special finding, stating the facts which they find to be proved, and 
stating that they doubt whether tho.se facts constitute in law the-, 
offence in such one or another of the alternative charges as aro 
specified in the finding. 

(A) For form see Appendix II, Form of Proceedings, paras. (10) and' 

(11), p. 673. Under s. 64 (3) of the Army Act, an acquittal on a chavgo 
requires no confh-mation. For procedure where the finding is “Not gnilty” 
on all the charges, see Rule 45. Tho finding of honourable acquittal may bo 
recorded in tho case of non-commissioned officers and privates as -well m of 
ofiScors, but is not to bo recorded as a matter of course upon an acquittal. 

A finding of honourable ocquittol is incorrect in a caao where the charge 
does not affect the honour of tho accused person, 

(M.L.) 2 H 
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• A iiother rftye in which an hononrabloacqmttal is incoiTcct is thus pointed 
out lij tlie Duke of Wellinofton (Well. Desp, vol. 5, 221"-2): — 

“ It is difiicuU and needless at present to define in what cases honourahlo 
“ acquittal is peculiarly applicable ; bnt it must appear to all persons to bo 
“ objectionable in a case in which hny.part o£ the tranftaction which has been. 

“ the subject of investigation before the court-martial is disgraceful^ to the 
“ character of the party under trial. A sentence of honourable acquittal by 
‘*a court-martial should be considered by the officers and soldiers of the 

army as a subject of exultatioui but no man can exitlt in the teminatioii 
''of any transaction, a part of which has been disgraceful to him; and 
“although such a tiunsaction maybe toi-mina ted by an honourable acquittal 
“ by a court-martial," it cannot be mentioned to the party without offeuce, or 
“ without exciting feelings of disgust in others ; thcs6 are uot the feelings 
“ whitdi ought to be excited by the recollection and mention of a sentence of 

honourable acquittal." 

(B) For Form of special finding, see Appendix 11, Form of Proceedings, 
pain- (10\ p. 573 ; and for Form of Acquittal, para. (11), p. 573. In case of 
immaterial variation, the finding may simply be recorded as “Guilty"; as, 
for example, if the accused is found to have’matle away with his regimental 
necessaiips on the 25tli. and not ou the 36th of August, or to have made 
away with two pairs of hoots, and not one pair of boots, tho variation is 
immaterial, and he may bimply be found guilty of the charge. 

(C) Thus, if tho court find that the facts stated in the charge are only 
proved in port, they may find the accused guilty, subject to the exceptions or 
variations. The facts," howerar, w'hich they find to be proved, subject to 
tlte exceptions or variatioas, must amount to tlm sulvshtnce of the offence 
actually charged, otherwise the court should acquit the accused. If, for 
•example (see Form 53 among the further illustrations of charges, p. 548), they 
dind tliat the accused made away iritli one brush, but not the pair of boots, 
4he other brush, and the shut, they may find the accused guUty, with the| 
«xception that he did not make away with tho pair of boots, one brush, and 
Ihe shirt. If, on the other band, they find from tho evidence that he did noti 
make away with a pair of boots, two brushes, or a shirt, but did make away I 
with other regimental necessaries, they must acquit the. accused; or if they^ 
tfiud that he lost the articles aforesaid, but did not make away with them by... 
sale or otherwise, they must acquit him of the cliarge of making away with 
them. So, again, if he is charged with being absent Without leave, and the 
particulars specify an absence from the '20lh to tho 30th of June, and tho 
evidence prove an absence from the 21st to tlie 30th of June, the court may 
find the accused guilty with the variation of the 21st for the 20th. But if 
the evidence proves an absence from the 20th to the ,80tli of July, tho 
■difference is so material as to amount to a new charge, and the court must 
acquit the accused, and ho can be tried on tho new charge for the absence 
in July. See Buie 11 (D) note. 

(D) If, for example, a man is charged with receiving, knowing it to bo 
; stolen, thc*moDey of a comrade, and the court are of opinion that, although the 
.money had actually been stolen, tho accused was unaware of the fact, they 
Tmust acquit him, inasmuch as the act of receiring stolSn money, apart from 
■guilty knowledge, would not amount to an offenca 

, (E) Thisparagi-aph provides that, where tho -court doubt as to whether the 
-facts proved constitute in law tho offence charged, the court may refer to 
the confirming authority. For instance, if they find that tho accused took 
•.certain sums olmoney, but doubt wheiher the circumstances under which he 
■took them do or do not constitute emDezziement, or an offence of a fraudulent 
chaiacter, they may state the facts which they find proved, and refer to the 
•confirming authority for an opinion as to whether they Constitute the offence. 
The court, however, cannot refer to the confirming authority for any opinion 
03 to the facte, but merely as to the legal results to which those facts amount. 

(F) The special findings before mentioned relate only to the particulars 
in the charge. A siiecial finding can in no case (except under s. 56 of the 
Army Act as mentioned below) alter the statement of the offence in tho 
•charge ; but under.this paragraph, if there are alternative charges, and the 
.court doubt whether the facts proved amount in law to one charge or the 
■other, and they do not tliink it advisable to refer .to the confirming authority 
for an opinion, they can record a special finding, and .thus leave it to the 
confirming authority under Buie 55 (A) to determine whether the facta 
tound by the coiirt constitute in law the one offence or the other. For 
example, if ou a charge for insubordinate. language, they find that the 
accused used the langmge charged, but doubt whether Hie language isnuch 
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therein, shall be produced; and if the accused alleges that the- 
summary is in any respect not in accordance with the regimental 
books, or such certified copy, as the case may be, the court shall 
compare the summary with those books or copy, and if they find 
it is not in* accordance therewith, shall cause the summary to be 
corrected accordingly. 

When all the evidence on the above matters has been given, the ; 
accused may address the court thereon. 

(e) If by reason of the nature of the service of the accused in a 
departmental corps, or otherwise, the finding of the court renders 
him liable to any exceptional punishment in addition to that to be • 
awarded by the sentence of the court, it will be the duty of the * 
prosecutor to call the attention of the court to the fact, and it will ■ 
be the duty of the court to enquire into the nature and amount of , 
such additional punishment. 

(A) For Form see Appendix II, Form of Froceedings, para. (12), p. 573. 

The court will always take evidence as to character, unless the circum- 
stasces render it impracticable so to do, in which case they will reccH’d 
the reasons for such impracticability in the proceedings. 

It must be recollected that it is not competent for the court to take verba) 
evidence of the accused being a had character. The badness of his character 
must be proved by former convictions and entries in the conduct book, 
and not by the expression of any opinion to that effect by witnesses, although 
such opinion is admissible as evidence of good character. However, if 
the accused calls evidence of good character, the prosecutor may cross- 
examine those witnesses, with a view to test their veracity, and thereby 
indirectly bring out evidence of bad character. If the accnsed himself gives- 
evidence, the prosecutor may in such cases cross-examine him as to character 
(see Buie 80 and note). 

Witnessesinfavour of the character of the accused will bo called, as a rule,, 
either as part of his defence, or after his address and before the finding;, 
but under this rule (D) may bo called to rebut the evidence given by the-_ 
prosecutor after the finding. 

In cases of alleged desertion, the fact of the accused having snrrendcredf 
or been apprehended should not be left until after the finding; it is one- 
of the mateiial facts of the case, and as such ought to he proved by the- 
prosecutor; it may have some bearing on the question of whether the accused’ 
intended or not to return. 

The court will not, when the accused belongs to the regnlar forces, take 
evidence of any conviction while he was a civilian. But convictions by a 
civil court while the accused is a soldier may be given in evidence- 
although the offence was committed while be was in a state of absence or 
desertion. (E.B., para. 553.) 

Evidence of expenses, loss, damage, or destrnction will be taken in 
the course of the trial, as Buie 11 (F) provides that the facts justifying any 
deduction from pay are to be stated in the particulars. In case, such 
evidence hos not been taken, there is nothing to prevent the court taking' 
it after the finding, if necessary. In case of damage caused by on offence, 
the cause aud effect must be dosely related in order to warrant a sentence- 
of stoppages. Thus an accnsed person would not for this purpose be said 
to have caused damage to a military policeman's clothes because the police- 
man fell down and damaged them while in pursuit of the accused when: 
endeavouring to escape. < 

If two or more persons are convicted of a joint offence, each of them? 
may bo ordered to pay the whole amount of the compensation for any ex- 
penses, loss, damage, or destruction occasioned by that offence. Each of 
them is liable to pay the whole compensation in default of the other., -If ^ 
both contribute to the payment, proviso (6) to s. 138 of the Army Act (see- 
note) ivill prevent either of them being charged 'with an undue amount, as 
that proviso forbids deductions more than sufficient to make good the com- 
pensation. 

Military decoration^' is defined by the Army Act, s. 190 (18), to mean 
any medal, clasp, good conduct badge, or decoration ; and ‘i military reward"' 
is defined (s. 190 (1^) to mean any gratuity or annuity for long service 
or good conduct, and also to indude any good eonduct pay or pension, or 
any other military pecuniary reward. 
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Recom- 
mendation 
to inetc;. 


Signln};cin(l 
traoBmis- 
Bion of pro- 
ceedingo. 


Procedure 
of confinii- 
Sng officer. 


Tlie com t will award siicli senfeiice as tlwy llrink tbc oiFonder ought to 
suffer , aud the judge-ad voiate oi president will enter it at once in the pio- 
cceding*! Foi obseitntions on thedutj of the court in awarding sentence 
see ch. V, paias 78-88, and K B., pua. 583. 

j'he object of tho lattei portion of this i tile is to prevent legal objections 
to the sentence. If, for example, the offender has been cou\ijtcd on a 
charge of having made away with Ins regimental uece^saiics, for whi h the 
maximum punishment niidti tho Arn.y Act is inipiisoiimeiit, dnd also on 
n charge of de-eition on active servuce oi after apiuvious convict’on, whiclt 
m punishable with penal servitude, the court luaj piss a sentence of jienai 
ceivitude, and that seutence will, uudci this, rule, be valid bec*iU'e justified 
hj the second fliai gc, nltliough not justified by the fust chaige. (iSec also 
Buies 54 and 55 ) Assume that a soldi«‘r chaigod with striking Ins snpetiui 
o£cei and also with deicition, is tiled and found guilty of both chai ges, and 
sentenced to penal seivitude foi seven yeais 'Jhis lule diiects that such 
seutence shall he deeme I to have been giv eu in respect of the second chaige, 
which cm lies penal seivitude as a punishinciit, and not in respect of the hi st 
charge, which carncs oiilj impiisouineiit ns a jiuiiishment. lint assuming 
that the first chaige had caiiieJ penal sei v an ie, ns it would have done if the 
offendci had been on active sei vice, tlien tlie sentence w ould iia ve been deemed 
to have been given in lespect of both ch.u ges, and not iii re-pect of tliela-t 
only. This in'e will apply whether the eh ages on which the offecdei has 
been tiled me in one chnige-sheet oi in sev eral c!i iige-shcets. 

AVithiespecc to the opinions on the sentence, see Buie GO and the note 
theieoD. 

The eentence mnst, of course, be authorised by the Army Act (tee s. 44), 
and the court cannot foi example, sentence an offendci to restore stolen pro- 
pel ty \ though an oi dei foi i cstonug propci kv found in his possession may. 
uudei s. 75 of the Aimy Act, be nude by the confiimingautUoiitj, oi if tlicif 
IS a Commaiidei-iu-Ohief, by him. 

49. (a) If the couit make a recommendation to meicy they shall 
give their reasons for their recommendation. 

(b) If the couit recommend any restuiation of service under sec- 
tion 79 of the Army Act the recommendation, with the leasons fui 
It, shall be enteied in Uie proceedings. 

(c) The number of opinions by which a recommendation men- 
tioned in this rule, or any question relative theieto, is adopted 
or 1 ejected, ma 3 '’ be entered in the proceedings. 

(A) A lecommcnd itiun to mercy will be appended to the sentence, and 
be embodied in the proceedings before tbej me signed by tlio piesidcnt. 
Bee Ai my Act. s 55 (9) and note. 

For Foim see Appendix II, Form of Proceedings, para (12), p. 578. 

50. Upon the couit awanling the sentence, the piesideut shall 
date and sign the sentence, and such signature shall authenticate 
the wliole of the pioceedtugs, and the pioceedmgs, upon being 
signed by the judge-advocate, if an}^, shall be at once tiausmitted 
for confirmavion. 

For Fom see Appendix II, Form of Proceedings, paia. (12), p. 578, and 
see Bu^e 97. 

It IS essential that the sentence be signed by tho president, as under the 
Aimy Act, s. G6, the teiin of jicnal stuvitude, inipiisonment, or detention 
commences on the day on whidi tlie sentence and proceedings weie signed 
by the pie:,ident. His signatuie after the sentence will aatheuticate all the 
pioceedingB of the trial. 

Tho judge-advoento (if anj) will ngii after the president. 

As a rule, certified copies of oiigiiial doemuents produced in evidence by 
tho ptosecutoi, and not the oiiginalt, thciin>i,lvet>, will be annexed to the pro- 
ceedings. K.B., paia 581, 

Confirmation and Rev 'sion. 

_ 61. (a) In the case of a finding which does not leqnire coiifiinia- 
tion, the confirming officer shall not make any lemaiks in ,the 
proceedings, but if he thinks that anything in the case lequites 
fill I her attention he shall report it to supeiior authority as directed 
by His Majesty’s legiilations. 
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(A) Closed com t, see Buie 03. The court should re-assemble at the time 
mentioned in orders, which ehould he as soon as practicable. 

As the court cannot receive any fnrther evidence whatever (Army Act, 
s. 5i ^)), they cannot hear any fnrther address for either the prosecution 
or the defence. 

When the court is assembled for revision, it is lechnically the same court. 
Consequently, if it is reduced by death, inability to attend, or otherwise, 
below the legal minimum (see notes to Bales 16-19}, it is dissolved, and can- 
not re-assemble for revision, and the proceedings must be returned, without 
an}' entry thereon, to the coniimiing authority. Or, again, if the preside;^ 
is dead or unable to attend, a new president, if the senior member of tKe" 
court is of sufficient rank, must be appointed by the convening authority. 
Sec 6. 53 (2) of the Army Act. 

(B) Where the finding is sent back tor revision and the court adhere to 
the finding, they can nevertheless revise the sentence. Bee Army Act, 
s. 54 (2) and note to last rule. 

/yine neo) finding involves a sentence . — If the finding was insanity, or was an 
acquittal, no sentence will be involved. For Form see Appendix II, Form 
of Froceediugs, para. (13), p. 578. 

(D) For Form see Appendix II, Form of Proceedings, para. (IS), p. 579. 
See Buie 97, and K.B., paras. 592, fiSd-fiSG. 

Fromuiga- S3. The charge, finding, sentence, and confirmation of a court- 
tion. martial shall be promulgated in such manner as the confiiming 
autlioritj may direct ; and if no direction is given, according to the 
custom of the service. 


As to promulgation, see K.B., para. 693. For form of promulgation, see 
Mcmoi'anda for Guidance of Courts-Martial, p. 584. 

The finding of acquittal on all charges is dii-ccted by the Amy Act, s. 54 
(3), to be pronounced at once in open court. No further promulgation is 
1 equired. In eveiy other case the charge, finding, sentence, and ^confirma- 
tion must, under this rule, he promulgated. Consequently, if the finding on 
some of the charges is acquitfnl, and on others conviction, the finding of 
acquittal roust ho promulgated, together with the finding of conviction ; and 
a finding of conviction, though not confirmed, will still be promulgated. 

In the absence of any diiection by the confirming authority, the usual" 
custom of the seiwice will be followed, but a written notice to the offender 
of the charge, finding, sentence, and coniimation will bo sufficient promulga- 
tion to satis!}' this rule. 

As to the execution of sentence, see ch. Y, paras. 100-3, and generally 
as to the disposal of soldiers under sentence, B.B., para. GOO, ei seq. 

Under the Army Act, s. 53 (9), a recommendation to mercy must he pro- 
mulgated aud coiuniunicnted to the offender, together with the finding and 
sentence. The confirming officer mny direct observations recorded by him to 
he promulgated, cither with the proceedings, or as he may think most desir- 
able. B.B., pnra. 589. I 

■Yoffl to Buie 63 — nenni servitude, imprisonment, or detention is confirmed, f 
^ . ’ ' * ■ -""»nor authority, the commauding officer 

ft I® and 20, delete i . j. ' • -t «i,a cttnirncB. will 
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B4;. (a) Where a sentence has been awarded by court-martial in ' 
respect of ofiences in several charges, and the confirming authority 
confinns the finding on some but not on all of those charges, that 
authority shall take into consideration the fact of such non-confir- 
mation, and shall, if it seems just, mitigate, remit, or commute the 
punishment awarded according as seems just, having regard to the- 
offences in the charges the findings on whidi are confirmed. 

(b) Where a sentence ha.s been awarded by a court-martial in 
respect of offences in several charges and has been confirmed, and 
any one of those charges or the finding thereon is found to be in- 
valid, the authority having power to mitigate, remit, or commute the 
punishment awarded by the sentence shall take into consideration 
the fact of such invalidity, and if it seems just, mitigate, remit, or 
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inenfc aecorduig as seems jast, haring regard to the last-mentioned 
oflence ; and the punishment as so modified shall be as valid as 
if it had been originall}’^ awarded in respect of the last-mentioned 
offence. 

{A) See note to Hiile 44 (T). 

Kur Forms see Appendix II, Form of Proceedings, pnia. 04), p. 679. 
I’he object of Ibis rule, as already explained in tbe note to Knle 4l_(F)r 
is to prevent a miscarringe of justice in consequence of a difference of opinion 
a*« to the offence which is legally constituted by tlie acts committed by the 
offender. If, in such a case, the conit-martial have recorded a special 
tiiiding of the facts, it remains undirthis rule for the confirming authority, 
and ultimately for anj’ authority’ having power to commute the punishment, 
to declara what offence in law the nuts committed by tho offender constitute. 
So that if the opinion of the confirming officer is eventually- overruled by 
any superior authority, the finding will take effect accordingly in resrect of. 
tlie charge for the offence which the acts of the offender ore declared uy the 
superior authority to constitute. 

(P) As respects the sentence, see note to preceding rule. 

66. (a) If the sentence of a court-martial is informally expressed, 
the confirming authority may, in confirming the sentence, vary 
the form so that it shall be properly expressed ; and if the punish- 
ment awarded by the sentence is in excess of the punishment 
’ authorised by law, the confirming authority may vary the sentence 
BO that the punishment shall not be in excess of the punishment 
authorised by law ; and the confirming authority may confirm 
the finding and the sentence as so varied of the court-mariial. , 

(r) 'Whenever it appears that a coui't-martial had jurisdiction to 
try any person, and that that person was charged with some offence 
or offences under the Army Act, and was shown by legal evidence 
to have been guilty of the offence or one of the offences charged, 
the finding in respect of the offence or offences of which he is so 
shown to be guilty, and the sentence, may be confirmed, and if so 
confirmed shall be valid, notwithstanding any deviation from these 
rules or any defect or objection, technical or other, unless it appears 
that any injustice has been done to the offender ; but nothing in 
this rule shall relieve an officer from any responsibility for any 
wilful or negligent disregard of any of these rules. 

(A) The object of this paragraph is to prevent the proceetlingF of courts- 
initial being rendered invalid, wlien they cannot be sent hack for revision 
uitbont great inconvenience to the public service. It will not exonerate 
from blame tlie presidents and members of courts-martial wLo pass sentences 
which are iuhiixml, or in excess of Ihcir powers, and confirming officers 
will, if practicable, send the finding and sentence hack for revision, and if 
they act under this rule, will call the attention of the coni't to the informality 
or illegality of the sentence. 

Under this paragraph tbe confirming authority may vary the form in 
which a sentence is expressed, but cannot amend a scuicuco wholly illegal; 
as, for example, if an officer convicted of scandalous conduct were sentenced 
to dismissal, or if a soldier were sentenced by regimental court-martial to 
he discharged with ignominy, or if a nou-coinmissiuned officer were sentenced 
to be reduced to the rank’d lance-corjioral, or to be reprimanded, or if a 
soldier were sentenced to be confined to barracks, or if a soldier not on active 
I service were sentenced to field jiuuishmeut. 

In any such case the confirming officer should treat the sentence as a nullity, 
and direct the court to re-assemble and pass a valid sentence. This pro- 
leeding would not be a revision of the sentence, so that the law prohibiting 
the increase of punishment on a revision would not applj*, and the sentence 
in the case above mentioned of tbs officer might be cashiering, and of the 
tiott-commisEioned officer might be reduction to the ranks or imprisonment. 

'Where, however, the punishment exceeds what is authorised by law, the 
confirming authority can, though such sentence is illegal, vary the sentence 
so as to bring it into conformity with law, and confirm it as varied. 
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(B) Till’s pavagmiili ivill prevent a miscarriage of instico arkiiig in con- 
sequence of defects in the procedure wliicli do not affect the real merits of 
the case. These defects will usually* be of a technical character, as any 
biibstaiitial defect, such as taking illegal evidence by arcoptiiig liearsay, or 
using a copy of a document whore the original ought to have been produced,, 
nr eiillin^ a witness without proper notice to the accused, or refusing to 
admit evidence adduced by the accused, would ordinarily cause injustice to 
the person cliarged. As English law alwa 3 ’s resolves any doubt iu favour of 
the licensed, the court should never allow any technicality to interfere with 
the ncciuied making his defence in the fullest ninuncr, and while as a -whole 
disregarding fcchiiicalitics iu favour of what they consider to be, in 
Mibstiiiico, fairness for the purpose of the tr.‘nl, they must recollect that even 
a disregard of a technicality niny, iu some cases, cause injii'tice, as the object, 
of most joclinical rules is to prevent injustice. Befoic, llierefore, a confirming 
oiliccr, iu i-elinnco on tliis rule, confirms a finding and sentence in any 
respect irregular, he must take care to ascerliiin that no injustice, liowevcV 
small, lias been done to the accused ; and tlie preferable cciirso is, wliero 
possible, to send tlie case back for I'evwon or for another tr’al. In every 
sucli case the confirming oiliccr will call the attention of the oillcer res- 
ponsible for tlie irregularity to the deviation from the' rule, or the defect, 
in the proceedings ; ns ofiicers will be held responsible for such deviation 
or defect, even though under this rule the conviction of the accused may bo- 
upheld. 

It may be convenient to note hero that if, after confirmation, the charges 
or tlie findings thurcon arc declared to bo invalid, the tri.il must lie treated as 
null, and consequently the person councicd must be relieved from all consc- 
qiiciiccs of his couviction,and all record of tho conviction must be erased; 
but in cases where tlie sentence alone is invalid the finding will stand good,, 
and therefore tlio soldier convicted will sniTcr the forfeitures and other 
penalties which are consequential on coiniction. 

^Vhere punishment is remitted, that remission, unless otherwise expressed, 
W'ill not e.\teiid to forfeituro of service or good conduct pay, or to any for- 
feiture which ho suffers by vii'tuo of his coavictiou, without being scutcnced 
to it, K.R., para. 6'Jl. 


Insanity. 

67. (a) Where tlie court find either that tlie accu.sed is unfit, by 'finding 
re.vson of insanity, to take hi^ trial, or that he committed the of insanity, 
olfence with which he is charged, but was insane sit the time of the q" 
commission thereof, the president shall date and sign the finding, person, 
and the proceedings, upon being signed by the judge-advocate, if 
any, shall be at once tninsraitled for confirmation. 

(b) If the finding is not confirmed, the accused may be tried by 
the same or another court-martial for the ofl’euce with -vi’hich he 
was originally charged. 

(c) Where the finding is confirmed, then, until the directions of 
His Majesty as to the disposal of the accused are known, or in the 
case of an accused pei’son unfit to take Isis trial, until any eailier 
time at which the accused is fit to take his trial, tlie accused shall 
be confined in such manuer as may, iu the opinion uf the proper 
military authorily, be best calculated to keep him securely without 
nimece.ssary harshness, as he is not to be considered as a criminal, 
but as a person labouring under a disease. 

This rule Bupplemenfs s. ISO of the Array Act, which requires a finding 
-of insanity to be confirmed like any other finding. If, theiefore, it is not 
confirmed, the tri.al of tho accused must proceed in the ordinary course. 

It is to he ohseiTcd that two distinct cases are contemplated. A person 
may have been sane at the time lie committed the offence, but may not be 
sane enough to take Lis trial; wliile, on Uio other hand, a man insane at 
the time of committing tlio offence, may have recovered sufliciciitly to take 
his trial. In the former case, if an accused person, found not sane enough 
to take liis trial, recovers before any directions of His Jlajcsty as to his di.sposa) 
are known, he should be ordered for trial. 

See Appendix II, Eonn of Proceedings, para. (11), p. 573. 
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General Provisions as to Proceedings of Court. 

68. The members of a court-martial Tyill take their seats according 
to their armj rank, except that in ihe case of a regimental court- 
martial consisting entirely of officers of the same corps, they 'will 
take their seats according to their rank in that corps. 

As to meaning of “ corps,” see Army Act, s. 190 (15). 

59. (a) The president is responsible for the trial being conducted 
in proper order and in accoraance \rith the Army Act, and will ' 
take care that everything is conducted in a manner befitting a 
court of justice. 

(b) It is the duty of the president to see that justice is adminis- 
tered, and that the accused has a fair trial, and that he does not 
suffer any disadvantage in consequence of ms position as a person 
under trial, or of his ignorance, or of his incapacity to examine or 
cinss-examine witnesses or to make his own evidence clear or 
intelligible, or otherwise. 

(A) The court should always have before them a copy of the Army Act, 
of the King's liegulations, and of the Sules of Fi*ocedure, and of any other 
< ficial books or orders relating to com'ts-martial which are uecessaiy for 
the purpose of its proceedings. 

If any person interrupts the proceedings of the court, the best course will 
ordinarily be to order him to be excluded from the court. The court have, 
however, under the Army Act, ss. 28 and 126, statutory powers for dealing 
with persons who interrupt the court. 

Under those sections if a person Is guilty of contempt of the court by 
using insulting or threatening language, or hy causing any iuteiruptiou 
or disturbance iu the proceedings, the court may proceed as follows: — 
such person is subject to military law, they may commit him into military 
custody, and either order him to he tried by another court-martial, or may 
order him, after hearing, or giving him an opportunity to make, his excuse, 
to he imprisoned with or wimonl hard labour, or, if a soldier, to undergo j 
detention fora period not exceeding tneniy-onedays; and iu tho latter case! 
the president may, by order under his hand, commit the offender to a prison] 
or to a detention barrack. See Army Act, s. 28, notes. < 

If tho offender is not subject to military law, the jiresident may certify 
the offence to some civil cotu't for the pm'pose of obtaining his punishment 
by such court. Army Act, s. 126 (3), and note. 

It must be recollected that the trial of a person cannot proceed in his 
absence, even though he interrupts the proceedings. 

(B) The president should, like the judge of a ovil court, act as counsel for 
an accused person not defended by counsel. He will therefore cause to he called 
before the court any witness, though not called either by the prosecution or 
the defence, whom ho considers able to give material evidence to the court, 
and a witness so called may he cross-examined by the prosecutor and the 
accused (see Buie 78) ; but the president has no power to call the accused 
as a witness (see Buie 80). The president will also put to the witnesses (in- 
cluding the accused if he gives evidence) any questions which appear to mm 
necessary or desirable to elirit the truth. In particular, he should put 
questions to the accused (if he gives evidence) for tho purpose of enabling 
him to explain any circumstances appearing in the evidence for the prosecu- 
tion; hut he must not cross-examine the accused, and should not put 
questions to him with a view to supplement the evidence for the prosecution. 

It will also be the duty of tbe president to take care that the accused 
does not suffer any prejudice iu consequence of his inability to put proper 
questions to witnesses, or of his not being able, in giving evidence, to bring 
out clearly the points which he vrishes brought out, or of his not fuBy undef^ 
standing the nature of the proceedings. Tho president will also examine the 
rammaiy of the evidence, and if a witness gives different evidence from what 
is there stated, will question him as to the difference. 

If there is a judge-advocate he has a rimilar duty : Buie 103 (6). The 
presence of a judge-advocate, however, does not relieve the president from the 
duty under this r^c. 

60. (a) It is the duty of the prosecutor to assist the court in 
the administration of justice, to behave impartially, to bring the 
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■whole of the transaction before the court, and not to take any unfair 
advantage of, or suppress any evidence in favour of, the accused, “"cuseii 

(b) The court may stop the prosecutor in referring to any 
matter not relevant to the charge then before the court, or any 
matter which the court is not investigating, and it is the duty of 
the court to restrain any undue violence of language or want of 
fairness or moderation on the part of the prosecutor, and to pi-eveut 
tlie prosecutor from commenting at any time on the failure of the 

" accused or his wife to give evidence. 

(c) The court should allow great latitude to the accused in making 
his defence ; he must abstain from any remarks contemptuous or 
disrespectful towards the court, and from coarse and insulting 
language towaids othera, but he may for the purposes of his defence 
impeach the evidence and the motives of the witnesses and prosecu- 
tor, and charge other persons with blame and even criminality, 
subject, if he does so, to any liability to further proceedings to which 
he would otherwise be subject. The court may caution the accused 
as to the irrelevance of his defence, but should not, unless in special 
cases, stop his defence solely on the ground of irrelevance. 

(A) TIio prosecutor is an oiBcer for securing that justice is done, not a 
partisan to obtain a conviction, independently of tho justice of tho case (see 
cli. V, para. 57). Therefore ho should prove, either by witnesses called for 
tho pui-posc, or by the examination of his other witnesses, any facts which 
show tho true character of tho offence, whotlwr they tend to aggravate or 
allcvinto it, or to show tho innoconce of tho accused, aud ho must bo 
especially careful to provo any facts tending cither to show tho innocence of 
tho accused, or to oxtennato his offence. If, for cx.amplc, tho accused is 
charged mth insubordinate language to his superior officer, and there aro 
circumstances of provocation, which, if proved, might mitigiito tho punish- 
ment, though not justifying an acquittal, tho prosecutor should call evidence 
- to prove those circumstances. 

Again, many nets are only offences when done knowingly or with a certain 
intent. Primtl facie it lies on tho prosecution to show that tho accused had 
tho guilty knowledge which constitutes tho offonco ; but absolute proof of 
guilty knowledge or intent is frequently impossible, and it can only bo inferred 
from tho circumstances. Tliis infcrcuco tho court is at liberty to draw, 
unless tho accused produces evidence to rebut it , but in this, ns in every 
other case, all facts which tend to show cither the existence or tho nhsenee 
of tho intent or knowledge on tho part of tho accused must bo brought out 
by tho prosecutor. For example, if tho accused is charged with desertion, 
aud tho prosecutor is aware that, thon^ found in plain clothes, he had either 
.•cecived leave of absence, or leave to bo in plain clothes, tho prosecutor 
should provo that leave. So, too, if a soldier is charged with attempting to 
desert, and tho evidence is that he went to a Tailw.ay station and took a ticket 
for (say) Liverpool, and tho fact is that several other soldiers in possession 
of passes took tickets for Liverpool at the same time, the latter fact should 
136 bi'ought out; as it gives a different complexion to tho fact of taking a 
ticket, which of itself might bo strong evidence ngiiinst tho accused. 

Tho prosecutor must not introduce into tho ovidcnco against tho accused 
any matters of nggiavatiou which do not foim part of the transaction in 
respect of whicij tho accused is charged before the court, nor, as a rule, 
matters which, if trno, are specific military offences with which the accused 
might bo charged. If, for instance, ho is charged with desertion, the prose- 
cutor must uot introduce, by way of aggravation, that he has boon insolent 
oLinsubordinato, or that ho had boon previously drunk. On the other hand, 

"TT aBOldicr-is charged with serious acts of insubordination, including violence 
to an escort, and tho soldier was dnink, that fact should be brought out in 
the examination of tho witnesses. Not only is tho drunkenness part of the 
circumstances of tho case, hut it may modify the character of the offence. 
Seech. Ill, para. 81; K.Il., para. 575. , 

If the trial is in consequence of the acimsod having claimed a court-martial 
instead of submitting to tho jurisdiction of bis commanding officer, that 
fact should bo stated by tho prosecutor. Bee Appendix II, Form of Pro- 
ceedings, para. (3), p. 5G3. 
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(B) MatUr not rclcrant to th; charge . — ^What is and wliat is notreleTant 
to any cliargo is in sunjc cases n matter of considerable diffiuuUj' (see ch. vi., 
'jm.is. lG-29); but. as there stited, in ordinary cases common sen^e will 
determine whether the matter referred to docs or detos not bear on the par- 
ticular charge before the court. 

Anything which tends to slinr tliat the accused committed the offence 
mentioned in the 011.11 ge, or to show the true chiracter of the offence (see note 
to (A) ), is, ordinarily siicaking, relevant. 

The prosecutor must not comment on the fact that the accused has not 
applied to give evidence himself or to call his wife as a witness. The court 
must immediately stop him if he attempts to do so, and if any such coiumant 
is contained in a written address, it should be struck out and not read. 

(C) Tlte light of the acett^d in making his defence is stated in thi-r 
suD-scction, and is not affected by bis right to give evidence himself, whether 
lie avails himself of that right or not. If his charge against other persons of 
blame or criminality is made merely for the purposes of his demnee, and 
is in any degree jnstllicd by tbe facts, be will not incur liabiliti^ ; but if his 
■charges agiiniit others are wholly irrelevant to his defence, or if thfey come 
within the provisions of 6. 27 of the Army Act relating to false accusa- 
tions, he is liable to be proceeded Against accordingly. The court may 
caution bim ns to sueb liability, but should not do so if there is any connec- 
tion whatever betweon tbe charge and his line of defeuce. The case must 
be very special indeed to justify the court in stopping an accused person in hi s 
<Iefence, or in cvciudiag, ou the ground of irrelevancy, evidence offered by 
liim, or to justify any further proceedings against an a''cuse'l person on 
account of his derence. The court should aUo c.aution him that if he so 
conducts his case as to throw discredit on the ndtuesses for the proseention, 
he will, if he gives evidence himself, render himself liable tocross-esaminatiou 
os to character. 8ee Utile SO and note. 

Wliore a person tried for desertion made in his defence statements re- 
flecting on the officers of the regiment as the roason for the prevalence of 
crime in fhe regiment, it was hold that the defence, although the' statements 
in it were eventually proved to be false, was not wholly irrelevant, as the 
accn<ed might have hoped that the statements would lead to a mitigation of 
his puuislimeut; and it was also held that' the proper course was, not to 
try the offender again for the purpose of ascertiifning the truth of his 
statements, but to hold a court of inquiry fur that purpose. 

61. Where two or more accused persons are tried together and 
any evidence is tendered by any one or more of< them, the evidence 
and addresses 011 the part of all the* accused persons-will be taken 
before the prosecutor replies, and the prosecutor will "make one 
address only in reply as regards all the accused persons. 

See note to Itnle 71 (C). 1 . ' ' 

As to the effect 6f one accused pbrson* giving evidence' against another 
charged with the same offence, see Rule 80 (S) (C). ' 

62. (a) Where the convenings officer- directs any charges against 
an accused ) person to 'be inserted in different charge-sheets, the 
accused shall be arraigned, and until after the finding tried, ujion 
each charge-slieec separately, and accordingly the ' procedure in 
Buies 31 to ■ 4 V,, botli inclusive, Isliall, until after. the.Jn^ug, be 
followed in respect of each charge-sheet, as if it contained the 
whole of the- charges against the accused. 

(b) The trials upon the several charge-sheets shall be in such order 
as the convening pjGScer directs 

(c) When the court have tried the accused upon all the charge- 
sheets they shall, in the cime of the finding being ‘^Not guilty^ 
on all the charges, proceed as directed 'by Kale 45, and, in case of 
the finding on any" one'* or more of tbe charges being “Guilt}',’’ 
proceed as directed by Buies 37 and 46 to 50, both inclusive, hi 
like manner in each case as if all the .charges in the different charge- 
sheets had been, contained in .one charge-sheet, and tbe sentence 
passed shall be of the same -effect as if all the chaiges had been 
contained in one charge-sheet. 
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(d) If the' convening officer directs that, in the event of the con- 
viction of an accused person upon a charge in any charge-sheet, lie 
need not he tried upon the subsequent charge-sheets, the court in 
such an event may, without trying the accused upon any of the 
subsequent charge-sheets, proceed sis directed by (o.) 

(k) Where a charge-sheet contains more than one chsirge, the 
accused may, before pleading, claim to be tried separately in 
respect of any charge or charges in that charge-sheet, on the ground 
‘tliat he will be embarrassed in his defence if he is not so tried 
separately; and in such a case the court, unless they think his 
claim unreasonable, shall arraign and try the accused in like 
manner as if the convening officer had inserted the said charge or 
charges in different charge-sheets. 

, (f) If the accused pleads “GuUty” to a charge in a charge-sheet, 
and the trial does not proceed (as mentioned in Rule 37 (aJ) with 
respect to the other charges in that charge-sheet, the court shall, 
subject to the directions of the convening officer, proceed to try 
the-accused oii the chai'ges in the next charge-sheet before they 
proceed as directed by Rule 37 (b) and (c). 

a Most of tliQ ordinary cases which como before courts- martial are so 
i iu their facts that au accusod person i.s not embarrassed b}* being tried 
at the same time for several charges ; but embarrassment will certainly arise 
if the facts of any of the charges are very complicated, or if tbo alleged 
offences wore comnutted at different times, or if different sets of witnesses 
Ore ‘required to prove the different offences. In such cases, even practised 
advocates and judges find a great difficulty in keeping the different charges 
and the evidence on each charge distinct, and still more will the difiioulty 
he felt by an uneducated person, and by a court not constantly nccusloincd, 
like a civil court, to deni willi evidence. 

’ In such cases, therefore, as a general rule, the convening officer should 
cause the charges to be inserted in separate charge-sheets. 

The cases which are likely to arise may bo classified as follows 
Case No. 1. (Single offence repeated on different days.) The first case 
arises where the accused has been pilty of the samo dosoription of offence 
on two or moi’e different days. Por example, a soldier steals from a comrado 
a watch on Monday, a pair of shoos on Tuesday, a pair of stockings on 
Wednesday, and so forth. Supposing ho had stolen all these articles at the 
same time, it would have constituted the same offence, but if he steals them 
on separate days, the offences are obviously distinct. 

Case No. 2. (Several offences forming mart of one wrongful transaction.) 
A more difficult case arises where-the set of acts of uhich a person bus 
been guilty nro in fact part of one wrongful trans.'iction, so to spealc, and yet 
involve several military offences of different descriptions. 

For instance, a soldier, being drunk, uses insubordicnlo language to his 
Serjeant, knocks him down; and then runs away. He commits four offences: 
<1) the offence of dninkonnoBs; (2)thoufce of insubordinato laugungo to his 
superior officer ; (8) the striking his superior officer; (4) desertlou, or absence 
without leave. 

Case No. 3. (Several offences, not forming part of the same wrongful 
transaction.) Another caso.ariscs where several offences yf difforout descrip- 
tions have been committed by the same person, but at different times.^ For 
«.xnmple, suppose that iu the preceding case the desertion, or absence without 
leave, had taken place some time after 'the commission of the two previous 
offences, and in such manner that they could not bo deemed part of the 
some wrongful transaction. , . . 

^-Tn case No. 1, the offences being of tbo same description, may as a general 
.vulCjljc'containcd in the samo cliarge-slicet; but many offences of tho same 
description s\ould not bo inscrtixl i" the saute charge-sheet, as to do so 
might ombarra^he accf**®-! defence. Usually it will be undearablo 
■to insert more t&tl'Tee charges for offences of the samo doscnptiou lu 
the samo charge-slieetrusleas tho offences ha ve been pai-t of a system, as, for 
instance, a system of cmBmteaxeHt-camcd on by the accused, in which 

case it may not be improper to increase the number of charges. 

- In case No' 2 four offences constitute one wrengful trausactibn, and 
therefore may be included in the same charge-sheet, but if they are so 
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incladcd, the accused mtist not at tlio same timti bo chnrgod in tho eamo 
ctmrge-shect with any proWons offence of tho same description^ as, for 
instance, any previons offence of striking Lis superior officer, or of de- 
sertion, &c. 

In case No. 3, if the accused is cliorgcd both with striking his superior 
officer and with desertion, or absence without leave, the fatter offence should 
not be indnded in the same chaige-shect as the former. 

In practice, in such an instance as case No. 2, the serious offences of 
striking a superior officer and of desertion or absence without leave, should 
alone be charged. 

Indeed, it is advisable as far as possible to avoid charging an acensed person 
with more than one offence, as a multiplicity of charges leads to unnecessary 
trouble and confusion ; and if the gravest of several offences is selected, tho 

f unishment will in all probabilify be snffident to satisfy tbe ends of jnstlce. 

t may, however, in some cases bo necessary to prove several offences, in 
order to guide the court as regards the proper amount of punishment. 

Assuming that it is doubtful whether one or more of a set of offences can 
bo proved, it will of course be advisable to omit any offence tbe evidence 
with respect to which is doubtful, and to bring before tbe court those charges 
only of which the proof appears to be sufficient. 

The result of the above remarks is as follows (see also Appendix: I, Note! 
as to use of Forms of Charges, p. 529): — ^ _ I 

(i) Nepeated instances of the same description of offence may be included 
in the same charge-sheet, though each instance must constitute a separate 
charge. (See, however, as to desertion and fiandnlent enlistment, note to} 
B. 12 of tho Army Act.) 1 

^i) Offences of different descriptions should be included in separate ebarge- 
shcPts, except where they form part of the same wrongful transaction. 

(ill) If offences of different descriptions are indnded in one charge-sheet 
ns forming part of one wrongful transaction, any act other than an act 
which forms part of that wrongful transaction should not be charged ns an 
offence in the same charge-sheet. 

(iv) Aybere one offence has in fact been committed, but doubt arises as to 
wbat partionlaT description of offence bas been committed, one cbnrgc-sheet 
may Include alternative charges for offences of different descriptions, bntf 
each charge will refer to the same sot of particulars. 

(B) The convening officer will -regulate the order for the trial of different 
charge-sheets according to the gravity of the offence and the convenience 
of summoning the witnesses, or other circumstances. It is desirable to try 
first the gravest offence, as, if tlie accused is convicted, he will bo sufficiently 
punisbed without trying him on tbe minor offences. In some cases, it may 
be better to try an accused person on a simple case first, so as to avoid the 
necessity, if he is convicted upon that, of trying him for an offence where 
the case is conmlicated, and the number of \yitnesse8 is lar^e. 

(0) It will be observed, that the separation of charges in different clierge- 
sbeets is merely for the purpose of enabling the court and the accused to 
keep distinct in their minds the ^ different cases and tho evidence thereon, 
with a view to the accused m^ng a proper defence, and the court arriving 
at a proper finding, without being confused by evidence on entirely distinct 
cases; and that the result, when the time for sentence is reached, is tbe same 
as if the accused had been tried at tho same time on all the charge-sheets. 
Unless, therefore, tbe convening officer directs under (D) that the accused 
need not bo tried UMn the subseqhent charge-sheets, the court will not 
sentence the accused until they have disposed of all tbe charge-sheets, 
and will then award one sentence in respect of all tbe charges contained in 
tbe different charge-sbeets of which tbe accused has been found guilty. 

(D) It will often be unnecessary, if the accused is convicted of a grave cliargo 
contained in one charge-sheet, to proceed^ with auy other or minor offences 
contained in the different charge-^eets; it may, however, in some cases be 
necessary to try the acaiscd on a subsequent charge-sheet, in order to jugtiK*--* 
a more severe sentence for the offence charged in the first charge-sheet'. 

(£) The court should always, unless they think tbe claim very unreasonable ' 

accede to a demand to be tried separately in respect of any particular chai 
(F) The object of this is only to provide that all the^eh&ge-sheets should 
be disposed of before the court proceed to sentence the offender ; in the case- 
of “ Not guilty,” this is provided for by (0), ~ “ / 

63. (a) When a court-martial sit in closed coiftt on any delibera- 
tion amongst the members or otherwise, no person shall be present 
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except the members of the court, the judge-advocate, and any 
officers under instruction ; and the court may either retire or may 
cause the place where they sit to be cleared of all other persona not 
entitled to be present. 

(n) Except as above-mentioned, all the pi’oceedings, including 
the view of any place, shall be in open court and in the presence 
of the accused. 

. .(A) Cleared.— See Army Act, b. 63 (6). 

(B) Shall be in open court , — This does not control tho power of the court 
to exclude a person who intorferoa with the proceedings — n power incident 
to every court ns necessary for tho proper conduct of the proceedings, though 
it does not extend to tho exclusion of tho accused, as the trial cannot proceed 
in his absence. 

Hew.— See Army Act, s. 63 (7). All tho monibors must proceed to view 
any place, and tho accused must ho present there; usually the court will 
adjourn for tho purpose to tho place to bo viewed. 

64. (a) a court-martial may sit at aucli times and for such xime for 
period between the hours of six in the moniing and six in the trial.' 
afternoon, as may be directed by the proper superior military 
authority, and so far as no such direction extends, as the court 

from time to time determine. i 

(b) If the court consider it necessary to continue a ti'ial after six 
in the afternoon they may do so, but if they do so should record 
in the proceedings their reason for so doing. 

(c) In cases requiring an immediate example, or when the con- 
vening officer, or tlie general or other officer commanding any body 
of troops, certifies under his hand tlmt it is expedient for the public 
service, trials may be held at any hour. 

(d) If the court or the convening officer, or other superior military 
authority, think that military exigencies or the interests of dis- 
cipline require the court to sit on Sunday, Christmas Day, or Good 
Friday, the court may sit accordingly, but otherwise the court 
should not sit on any of those days. 

fA) See K.B., para. 579, and next Buie and note. 

(0) This certificate should be annexed to the proceedings. 

(D) Tho reason for sitting should bo annexed to tho proceodinga 

65. (a) When a court is once assembled and the accused Continuity ' 
has been arraigned, the court sliould (but subject to tbe provisions “f trial and 
of the Army Act, and of these rules as to adjournment) continue mentS' 
the trial from day to day .and sit for a reasonable period on every court, 
day, unless it appears to the court that an adjouimment is necessary 

for the ends of justice, or that such continuance is impracticable. 

(b) a court-martial in the absence either of a president, or of a 
judge-advocate (if a judge-advocate has been appointed for that 
court-martial), shall not proceed, and if necessary shall adjourn. 

(c) The senior officer on the spot may also, for military exigencies, 
adjourn or prolong the adjournment of the court. 

(d) Any adjournment may be made from place to place as well as 
from time to time. If the time to .which the adjournment is 
made is not specified, the adjoiumment will be until further 
.orders from the proper military authority ; if the place to which 
the adjournment is made is not specified, the adjournment will 
be to the same place or to such place as maybe specified in further 
orders from the proper military authority. 

(A) Subject to the provision!, 4'c.— Tlie Amy Act, s. 58 (6), authorises the 
court to odjourn from time to time without any restriction. It is, however, 
very important that a trial by court-martial, once begun, should proceed with 
strict regiJarity and avithout interruption, to its conclusion. This rule, 
therefore, requires the court to sit continuously from day to day, unless it is 

(m.L.) 2 I 
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impracticable to do so, or unless an adjournment is uecessarj- for the ends of 
justice. 

Thus the court may adjourn on account of the illness of the accused, or 
for the purpose of viewing any place, .or of securing the attendance of 
witnesses (see Buie 7D), or of obtaining evidence from recusant witnesses, or 
of obtaining the opinion of the Judge-Advocate-Generol, or for reference to 
the convening or confirming officer on any question, or for any purpose, 
if the coui't are of opinion that such adjournment is necessary for the ends 
•of justice. (See note to Buie 76.) 

The court, however, should not as a rule permit an adjournment for the 
purpose of obtaining further evidence on the part of the prosecution, and 
should only adjourn for the production of evidence for the accused, where 
they consider that he lias not previously had sufficient opportunity Iot 
procuring Ms witnesses, or where it would be unjust to the accused not so 
to adjourn. Great care, therefore, must be taken, both by the prosecutor 
and by theacensed, to have ready at the trial all the witnesses and documents 
they desire respectively to produce. The court should adjourn, if an adjourn- 
ment is requested by the accused to prepare his defence, by the prosecutor 
to prepare his reply, or by the judge-advocate to prepare his summing-up. 

In the event of the illness of a member, the court may, if not reduced 
below its legal minimum, cither proceed wthout him, or adjourn, as they 
think proper ; but if reduced below the legal minimum, Buie 66 applies. 

When a court adjourns before the conclusion of the trial, the adjournment 
is to be entered in the proceedings (see Appendix II, Form of Proceedings, 
para. (5), p. 567), and either announced in court in tbo presence of the 
accused, or communicated to the prosecutor and accused. 

Rules as to adjournment. — See Buies 14 (D), 18, 22 (C), 23 (B), 25 (G),| 
33(B),34(C),(I)),44(E),(F),65(B),(C),(ll),67,76,79, 102. 1 

Reasonable period. — Sittings of six or seven hours will be found, as a 
rule, quite long enough, and they should not be further protracted without 
some special reason. K.B.,para. 579. Too long sittings unduly strain the 
attention of the members, and maj’- operate unfairly to the accused, as at the 
close of a lon^ sitting he cannot properly make his defence. 

Entry day, i.e., except Sunday, &o., see Rule 64 (D). 

(B) In the absence of a president. — If the president dies, or is unable to 
attend, the convening authority may appoint the senior member of the court 
(being of sufficient rank) to be president, assuming the court not to be 
reduced below the legal minimum. If he is not of s^cient rank, the court 
will be dissolved. Army Act, s. 53 (2). Where the inability of the president 
to attend is merely temporary, no new appointment will be necessary, and the 
court will adjourn till he is able to attend. Q'he senior member u'lll always 
report the fact of the death, or inability to attend, of the president, to the 
convening authority. Buie 66 (A). 

(C) Military exiyencies.' — These can seldom occur, except on active service. 

(D) lYom place to place. — This meets the case of a %-iew, as well as of 
a court-martial held _ou the line of march ; also the case of adjournment 
to the quarters of a sick witness, for the purpose of taking his evidence 

Suspension 60. (a) Where, in consequence of anything arising while the court 
of trial. are sitting, the court are unable by reason of dissolution (as 
specified in section 53 of the Army Act, or otherwise), or of the 
absence of the president, to continue the trial, the president, or 
in his absence, the senior member present, wiU immediately report 
the facts to the convening authority. 

(b) Where a court-martial is dissolved before the finding, or, in case 
of a finding of OTilty, before the sentence, the proceedings are null, 
and the accused may be tried before another court-martial. 

(A) TTAi’fe tbe court are sitting. — ^Anything which occutb while the court 
are not sitting will usually he reported in some other way to the convening 
authority; if not, it should be reported as directed by this rule. ' 

By dissolution, — A court is dissolved if, after the commencement of the 
trial, the court is, by death or otherwise, reduced below the legal nu Tiinfinin (see 
notes to Buies 17-19). or if, on account of the illness of the accused before | 
the finding (see next rule), it is impossible to continue the trial, or if, on the 
failure of the president, a new president cannot he appointed. Army Act, 
5. 53 0(2) (3).' 

j^enior member, — That is, according to the rank in which they take their 
seats. See Buie 58. 

For Form see Appendix II, Form of Proceedings, para. (5), pp. 566, 567. 
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67. In case of the death of the accused or of such illness of the Proceeding 
accused as renders it impossible to continue the trial, the court j’nnesfof'"^ 
will ascertain the fact of the death or illness by evidence, and accused 
record the same, and adjourn, and transmit the proceedings t-o the 
convening authorit}'. 

I Soo Armj' Act, s. 63 (3) and note. 

This ovidenco will bo taken on oath, or solemn declaration, in the same 
^ .manner as on the trial. 

68. (a]> a member of a court who has been absent while any part Presence 
of the evidence on the trial of an accused person is taken can take throughout 
no farther part in the trial by that court of that person, but the court Sere o?™* 
will not be affected except as provided by section 53 of the Army Act. court. 

(b) An odicer cannot be added to a court-martial after the 
accused has been arraigned. 

(A) Except as prooided. — That is, unless it is reduced below the legal 
minimum, and so dissolved under s. <53 of the Army Act. 

(B) /ImHyncd.— See cli. V, para. 49. 

69. (a) Every member of a court must give his opinion on every laklngot 
question which the court has to decide, and must give his opinion as opinions of 
to the sentence, notwithstanding that he has given his opinion in 
favour of acquittal. 

(b) Subject to the provisions of the Army Act, every question 
shall be determined by an absolute majority of the opinions of the 
membem of the court, and in the case of an equality or opinions the 
president’s second or casting v'ote will be reckoned as determining 
the majority. 

(c) The opinions of the members of the court should be taken in 
succession, beginning with the junior in rank. 

(B) Absolute majoritff.—OthevwiBo, a panislimeut might be Imposed by a 
minority. For instance, if tbo punishment proposed by four members was 
penal serntude, by three imprisonment, and by two a forfoituro, the penal 
Ecrritndo might bo imposed, although five members were opposed to it. 

In order to obtain tbo absolute majority, it will be desirable first to take 
the opinion of the members of the court as to the nature of the punishment 
I to be awarded, that is to say, penal servitude, imprisonment, detention, 
cashiering, forfeiture, or other punishment. 

Whore opinions differ as to tlie nature of punishment, the most lenient 
should be put first, then the next most lenient, and so forth, the most severe 
being put last. Any member who is in favour of tlio most lenient punish- 
ment, if overruled, will, of course, give his opinion in favour of the next 
most lenient, and will not oppose tins because ho is desirous of haring the 
punishment still more lenient. 

For o.xample, if the court consist of nine members, of whom four are iu 
favour of penal servitude, three of imprisonment, and two of a forfeiture, the 
forfoituro will ho put first to the court, and when negatived, the imprisonment 
wiU he put next. The members who were iu favour of forfeiture will, of 
course, vote for imprisonment as against penal servitude, and thus five votes 
will bo given in favour of imprisouraeut, being an absolute majority of the 
court. 

When the nature of the punisliment has been determined, the quantum of 
I punishment must ho ascertained; that is to say, in the case of iniprisonmeut 
lor detention, the number of months or days of imprisonment or detention. 

^ 'As before, the most lenient proposal will he put first, and a member who 
is in favour of the shortest term of imprisonment will, of course, support 
the next shortest term, rather than support a longer term, and will not give 
his opinion against the next shortest term merely because ho desires to 
have a term shorter still. 

For example, if in a court of nine members two members desire to award 
three mouths’ imprisonment, two others four, another six, and the other four 
ton months, the three inontUs will he put first, and, when negatived, the four 
months wll be put next, and irill bo supported bv the members who 
wished for three months, but will bo opposed by the members who desire a 
(ir.B.) 2 I 2 
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longer term. The six months will next be put, and tvill be supported by 
those who desire to award three months andionr months, so that the ultimate 
sentence will be six months’ imprisonment. 

It is not a proper course of proceeding to take the terms of imprisonment 
or other punishment proposed by each member, and strike an average ; but 
naturally in Ae course of discussion among the members of the court, some 
punishment intermediate between the most severe and most lenient punish> 
ment proposed bjr the different members will usually be arrived at, without 
necessarily resorting to actual voting, as in the above examples. 

(B) The provisions of the Army Act referred to are those contained in 
B. 48 fS), where the concurrence of two-thirds is required for a sentence 
of death; in s. 53 (8), where an equality of votes on the finding is dedared 
to be an acquittal ; and in s. 51 (0 and (S), under which an objection to the 
president allowed by one-third of the members, and an objection to an officer 
allowed by one-half of the members is to be allowed. 

(C) Junior in rani, i.e., rank in which they take their seats (Enle 58). 

The opinion of each member is taken separately on each charge ^u]e43(B)}. 

If there is a judge-advocate, the o|anions are taken by him ; if there is not, 
then by the president. 

The oath taken by the members of the court operates, as a general rule, to I 
prevent the opinions of the individual members being disclosed. See note to! 
sub-section (1) of s. 52 of the Army Act I 

Procedure 70- If any question should arise incidentally during the trial, the 
person, whether prosecutor or accused, requesting the opinion of the 
qnestiim court is to speak fiiut; the other person is then to answer, and the 
first person is to be allowed to re^y. 

This rule will apply to such questions as the admissibility of evidence, the 
propriety of any question, or the recalling of a witness. 

Swearing of 71. (a) A coort may he sworn at the time to try any number 
Mve^ ^ of accused peraons then present before it, whether those persons are 
accused to be tried together or separately, and each accused person shall 
persons, power to object to the members of the courts and shall be 

asked separately whether he objects to any member. 

(b) In the case of several accused persons to be tried separately 
the court, upon one of those persons objecting to a member, may, 
according as they think fit, proceed to determine that objection or 
postpone the case of that person, and swear the members of the 
court fur the trial of the others alone. 

(c) In the case of several accused persons to be tried separately, 
the court, when sworn, shall proceed with one case, postponing the 
other cases, and taking them afterwards in succession. 

(A) TTnuer this rule it will not be uecessary, where there are several 
accused persons to be tried separately, to go through the process of swearing 
the court for each, but all the accused may be brought up together, and the 
proceedings for objections to and swearing the members Qsee Bides 25 to 30) 
may be gone through for all the accused at the same time. After the 
members are sworn, &ose persons who are not then to be tried will be removed. 

This conrse of procedure will not affect the position of the court, which will, 
as heretofore, be a separate court for the trial of each case, and, as heretofore, 
the swearing ot the court 'frill be mentioned in the proceedings of each 
separate case. 

(B) It need hardly be observed that when, in consequence of an objection 
by one accused a new officer serves, the other accused persons who before 
made no objection to the court will have the right to object to the new officer. 

(C) It is obvious that in the casc^ of several accused persons being tried 
together, each person will be caUed on separately to plead and m&e Mg— 
defence, and a finding must be arrived at'kraarately for each person accused, 
and each person accused found guilty musr^e separately sentenced, and a 
separate record accordingly will be made in^he proceedings. It may he 
proper to make a distinction between the seutehqes of persons found guilty 
of the same offence, having regaiff to rank, chara^r, degree of criminality, 
or other considerations. 

Swearing of 72. (a) At any time daring the trial an impartial peiaon may, if 
interpreter court think it necessaiy, and shall, if either the prosecutor or 
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die accused requests it on any reasonable ground, be sworn to act andshort- 
as interpreter. 

(b) An impartial person may at any time of the trial, if the court 
think it desiiuble, be sworn to act as a shorthand writer. 

(c) Before a person is sworn as interpreter or shorthand writer, 
the accused should be informed of the person who is proposed to 
be sworn, and may object to the person as not being impartial ; 
and the court, if they think that the objection is reasonable, shall 

■ hot swear that person as interpreter or shorthand writer. 

(A) .md (B), It will often bo convenient to swear a shorthand writer and 
interpreter at the same time as the members and officers of the court are 
sworn, but this is not obligatory. For form of oath and solemn declaration 
see Ilules 27 and 28. For remarks on employment of interpreter, ch. v, para. 70. 

(C) Any objection made by the accused to the iuterpreter or shorthand 
writer will bo dealt with in the same way as an objection to a member of the 
court. 

The court should, if the accused requests it, allow him to give evidence 
himself or to call witnesses iu support of the objection. Any objection which 
appears to the court to have any foundation should, ns a rule, be allowed. 

General Provisions as to Witnesses and Evidence. 

73. (a) a court-martial shall not receive evidence for the Evidence to 
prosecution, which is not relevant to the facts stated in the state- acJorii- 
ment of particulars in the charge, or any evidence which is not ing to rules 
admissible either according to the rules of civil courts in England, 

or luider the Army Act, or under any other Act of the Parliament 
of the United Eangdom. 

(b) The rules of evidence admted in civil courts in England, 
including those contained in the Ci'iminal Evidence Act, 1898, will 
be followed by courts-martial, .and objections to any question to a 

' witness or to the admission of any evidence may be made accordingly, 
and a pereon will not he required to answ-er .any question or produce 
any document which he could not be required to answer or produce 
in a like proceeding before a civil court in England. 

(c) By “civil court” in this rule is meant a court of ordinary 
criminal jurisdiction in England, including a court of summary 
jurisdiction. 

(A) With respect to the relevancy of evidence, see the note on Rule 60 (B), 
and as to relevancy and inadmissibility of evidence generally, see ch. VI, 
paras. 15-81. 

The provisions of the Army Act referred to in this paragraph are ss. 163, 

164, and 165. 

(B) and (0). The Army Act, by s. 128, directs courts-martial to follow 
I the rules of evidence which are followed in civil courts in England. 

' Moreover, s. 127 of the Act expressly lays down that courts-martial are not 

to be subject in any respect to any Indian, colonial, or foreign statute law 
or ordinance. 

(B) Tliis rule applies to courts-martial the rules of evidence contained 

■ in the Criminal Evidence Act, 1898 (61 & 62 Viet. c. 8B), in which it is 
' expressly enacted that its provisions are not to apply to courts-martial 

until applied by Rules of Procedure made under the Army Act. The Act of 
1898 enables the accused and the wife of the accused to give evidence like 
^ other witnesses, subject to certain conditions, as to which see Rule 80 and 
note. Subject to the provisions of that rule the rules of evidence applicable 
to other witnesses will equally apply to the evidence of the acensed. 

74. Hie coui^ may take judicial notice of all matters of notoriety, judicial 
including all matters within their general military knowledge. notice. 

Judicial notice means that the court will recognise a matter without formal 
evidence (see oL VI, paras, 10, 11). 

76. Tlie prosecutor is not hound to call all the witnesses whose Calling of 
evidence is in the summaiy of evidence, or in the abstract of “uiS* ** 

witnesses. 



302 


RULES OF FROCEDUBE. 


evidence given to the accused, hut he should ordinarily call such 
of them as the accused desires to be called, in order that the 
accused may, if he thinks fit, cross-examine them, and the 
prosecutor should for this reason, so far as seems to the court 
practicable, secure the attendance of all such witnesses. 

As the cross-examination of a witness for the prosecution may be most 
material for the purposes of the defence, a prosecutor should always have 
all his witnesses present. Failure to produce a material witness for cross^ 
examination might invalidate the proceedings. Any witness whose evidence, 
is in the summary or abstract oi evidence, and whom the accused asks to 
have called, should be called by the prosecution. 

The object of this rale is to enable the prosecution to proceed, although 
some witness is not available, and the rule is not intended to absolve the 
prosecutor from the I'esponsibility of proving his case, or of calling all the 
available -nutnesses who can give material evidence (see note to Bnle 60), and, 
as a rule, the whole case as it appears in the summary of evidence should be 
proved by the prosecutor. If the case fails h'om the prosecutor not calling 
any available witness, or not asking any necessary questions of a witness, 
be becomes personally responsible to the convening officer. 

Calling of 76. If the prosecutor intends to call a witness whose evidence 
wiwse evi- contained in any summary or abstract given to the accused, 

drace is not notice of the intention shall be given to the accused a reasonable 
contained in before* the witness is called; and if the witness is called 
atetmet?^ without such notice having been given, the court shall, if the 
accused so desire it, either adjourn after taking the evidence of 
the witness, or allow the cross-examination of the witness to be 
postponed, and the court shall inform the accused of his right to 
demand such an adjournment or postponement. 

Where no summary or abstract has been delivered (as e.^., on suspension, . 
(under Buie 104), of Buie 5) this rule will apply to every witness. I 

The court are, under Buie 86 (D), justified in calling of tbeir own motion 
a witness not produced by the parties, if they consider it necessary for the 
ends of justice, but this pouer sbonld be qiaringly exercised ; and they 
should not adjourn in order to obtain for themselves lurlber testimony. 


List of 
witnesses 
of accused* 


77. The accused shall not he required to give to the prosecutor 
a list of the witnesses whom he intends to call, but it shall rest with 
the accused alone to secure the attendance of any witness whose 
evidence is not contained in the summaiy or abstract, and for whose 
attendance the accused has not requested steps to be taken as 
provided for by Rule 14 (a). 

The prosecutor may be called as a witness for the defence. The judge- 
advocate, though not competent as a witness for the prosecution, may be 
called for the defence. A member of a court-martial is a competent witness 
for the defence, but not for the prosecution (Army Act, s- 50 (3)) ; and may 
be sworn at any stage of the proceedings ; but it is desirable to avoid placing 
officers on couri s-martial whose evidence is likely to be required. It need 
scarcely be observed that a member, if called on to give evidence, most be 
sworn like oilier witnesses in open coiu'l, and be subject to cross-examination, 
and that ho does not cease in any respect to be a member of the court. 

See Buie 106(D) for the coiresponding provisions in the case of a field! 
general court-martial. I 


Procariiig 78 . (a) The convening oflacer, or, after the assembly of the courts 
attendance the president, shall take the proper steps to procure the attendance 
neves' witnesses whom the prosecutor or accused, desires to callj- 

and whose attendance can reasonably be procured, but the person 
requiring the attendance of a witness may be required to under- 
take to defray the cost (if any) of his attendance. 

(n) Any such witness who is not subject to military law may 
be summoned to attend by order under the hand of the convening 
ofiicer, the president of the court, the judge-advocate, or the com- 
manding officer of the accused. 
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(c) Any such witness who is subject to militai’y law shall bo 
ordered to attend by the proper military authority. 

(A) Tr/iose attendance can reasonahhj be procured, — These words will 
pi’eveut an nccnsctl person from ImviDg any toclinicnl ground of complaint in 
cnsen distant witness whom ho requires is not procured ; but it is the duty 
of the officer (whether the convening officer or the president) to socm-e the 
aticndanco of every witness whom there is any graund to suppose to bo 
material for the defence, and the court should ndicurn, if necessary, for the 
purpose. (See Hule T9.) 

jl/iiry be required to undertake to defray the cost, — This power is given in 
order to prevent accused persons or prosecutors demanding unreasonably the 
attendance of witnesses. In the case of the prosecutor, the cost would 
usually bo defrayed as part of the expenses of the prosecution. In the case 
of the accused, this provision should not bo allowed to interfere with the 
calling of a witnejss who appears to bo matorinl. The absence of a material 
witness may bo held afterwards to invalidate the proceedings of the court- 
martial, oven though, if the witness had been called, the court would 
probably have arrived at the same decision, inasmuch as it is impossible 
to toll what effect the evidence of such a witness might have had on the 
court. 

See gcnerallyas to expenses of whnesses, the Army Allowance Ttegnlations, 

If a witness has in his possession, or under his control, any books, accounts, 
letters, returns, papers, or other documents which are thought necessary for 
the trial, care must bo taken, in suminoniug him, to require him to bring 
them rvitli him; as he would bo justitiod in declining to acknowledge a more 
verbal request. 

As to tlie mode of applying for the attendance of military witnesses from 
distant stations, see K.I{., para. 571. 

If a civil witness who has been duly summoned, and whose expenses 
have been tendered, docs not attend, the court should take evidence on oath 
as to the service of the summons and the tender of expenses. The President 
should then forward a cartificato through tho convening officer to the 
adjutant-general reciting tho facts, and attaching a certified extract from the 
proceedings. 

(B) A witness summoned or ordered to attend before n court-martial has 
the same privilege from arrest as a witness before one of the superior civil 
courts. (Array Act, s. 126 (2).) 8co note to that section ns to what this 
pririlege is. If a witness not subject to military law makes default in obeying 
a summons after payment or tender, of his expenses, he cau bo punished by a 
civil court. (Army Act. ss. 126, 180 (1).). Any such witness, if abroad, 
cannot be compelled to attend a court martial in the United Kingdom. 

Order,— For Perm of Summons, see Appendix II, p. S80. 

(C) Disobedience to any such order is puuishablo under s. 28 (1) of tho 
Army Act. 

There is no rule of law which exempts tho governor or the general 
commanding in a colony from giving ovidonce ; but regard must bo bed to tho 
dignity of his office, and it is clear that he would bo justified in declining 
to answer questions respecting confidential official correspondence, and like 
matters, on grounds of public policy. (See ch. VI, paras. 96-98.) 

79. If such proper steps as mentioned in the preceding rule have Adjourn' 
not been taken as to any witness, or if any witness whose attendance 

could not be reasonably procured before the assembly of tlie court is non^ttend- 
esseutial to the prosecution or defence, the coui-t shall adjourn and ance of wit- 
report the circumstances to the convening officer. 

80. — (1) Subject to tlie provisions of Rule 40, an accused person jEyidence 
may at any stage of any proceedings at which under these rules of the 
evidence for the defence may be given, apply to give evidence as a 
witness for the defence himself, or to have his wife called as a wife, 
witness for the defence, but neither the accused nor his wife shall 

be called as a witness, except on the application of the accused. 

(2) The accused giving eiddence shall, unless otherwise ordered 
by the Court, give his evidence from the witness- box or other 
place from which the other witnesses give their evidence. 

(3) An accused person giving evidence may he asked any question 



504 


BULBS OF PROCEDURE. 


in cross-examination, notwithstanding that it would tend to criminate 
him as to the offence charged, but shall not be asked, and if asked, 
shall not be required to answer, any question tending to shqw 
that he has committed, or been convicted of, or been charged 
with, any offence other than that with which he is then charged, or 
is of bad character, unless — 

(a) the proof that he has committed or been convicted of such 

o&er offence is admissible evidence to show that he is 
guilty of the offence with which he is then charged ; or 

(b) he has personally or by his counsel or officer acting as counsel 

asked questions of the witnesses for the prosecution with' 
a view to establish his own good character or has given 
evidence of his good character, or the nature or conduct of 
the defence is such as to involve imputations on the 
character of the prosecutor, or the witnesses for the 
prosecution; or 

(c) he has given evidence against any other person charged 

with tht^-sameoffence. 

-- s- 

(4) The wife of an accused person shall not be compelled to 
disclose any communication made to her by her nusband 
during the marriage. 

This rale reprodaces the principal provisions of the Criminal Evidence 
Act, 1898. 

(1) Subject to the provision of Rule 40. — The provisions referred to are those 
relamig to the time at which the accused is to give his evidence if he is 
the only witness to facts called by the defence. 

Or to hate his wife called .... on the application of the accused ,” — 
The rule that the wife of an accused person may not be called except as a 
witness for the defence, and on the application of the accnsed.is subject to two 
exceptions i (1) where the offence is an offence under an enactment mentioned 
in the schedule to the Criminal Evidence Act, 1898 ; (2) where the wife of 
an accused person may be called as a witness by common law. (As 
to these exceptions, see ch. YI, para. 86.) 

(2) If the accused is violent, it may be impossible for the court to allow him 
to give his evidence from the place from w'hich other witnesses give their 
evidence ; but, except in such cases, the accused should always while he is 
giving evidence be treated like any other witness, but he will remain under 
escort while giving evidence. 

(8) If the accused refuses to answer a question put to him in cross- 
examination, and the question is one which another witness would be required 
to answer, and is not a question which an accused person is under this rule 
specially exempted from answering, the accused may be compelled to answer 
the question in like manner as another witness might have been compiled to 
answer it — that is to say, by conviction for an offence under s. 28 (4) of the 
Army Act. 

(A) Evidence tending to show guilt of criminal acts, and charges other than 
those which are the subject of the charge, are admissible only upon the issue 
whether the acts chai*ged were designed or accidental; or to rebut a defence 
otherwise open. See ch. YI, para. 98a. 

(B) It will he for the court to deride whether or not the accused has done 
anything to render himself liable to be cross-examined as to cbatacter under 
this provision. If there is any doubt on the point, their derision should 
be in favour of the accused. .If an accused person is conducting bis case 
in such a manner as to render himself liable to be cross-exammed as to 
character, theconrt should warn him of the Consequences. See ch. Yl,para. 93A. j 

If the accused has given evidence against another person charged with* 
the same offence, that other person may cross-examine him as to character. 

It must, however, be remembered that in no case may a question be put to 
on accused person which would be inadmissible in the case of another 
witness. Bee Buie 92 (B). 

Withdrawal 81. During the trial a witneFs other than the prosecutor or 
from MtS?" ought not, except hy special leave of the court, to be in 

court while not under examination, and if while he is under 
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examination a fliscussion arises as to the allowance of a question, or 
the sufficiency of his answers, or otherwise as to his evidence, he 
may he directed to withdraw. 

As the frinl begins with the arraignment of the accused, any witnesses in 
court should bo ordered to withdraw before ho is airaigned. If any such dis- 
cussion ns is mentioned in the rnlo arises, the court should generally order 
the nutness to withdraw, as the discussion might influence his answer. But 
the accused, whether ho intends to give evidence liimself or not, must always 
bo present, except when the court is closed for the discussion of any question 
arising in the course of the trial, or for the deliberation on the finding or 
sentence of the court (see Rule 63). As to an accused person giving 
evidence after hearing the evidence of the other witnesses for the defence, 
sec note to Rule 41 (B). 

82. (a) Every witness, before he gives his evidence, shall be Swearing of 
sworn by the judge-advocate, or by the president, or by a member witnesses, 
of the court. 

(b) The form of oath for a witness sliall be as follows 

“The evidence which you shall give before this 'court shall be 
the truth, the whole truth, and nothing but the ti^th.'" 

So help you GOD.” 

(c) Rule 30 shall applj' to every witness. 

(d) "Where a witness is permitted to make a solemn declaration 
instead of being sworn, the declaration may be made before a person 
authorised to administer the oath, and the form of declaration shall 
be as follows 

“ I, , do solemnly promise and declare that the 

evidence which I shall give before this court shall be the truth, the 
whole truth, and nothing but the truth.” 

(iU See Army Act, s. 62 (3). Aa to mode of administration of the oath, 

ECO Rulo 30 and note. As to Bwearing tbo prosecutor as a witness, see note 
on Rule 46 (B). 

(D) A solemn declaration is ollowcd to be mode in the circumstances 
mentioned in s. 52 (4) of the Army Act, that is to say, whoro the witness 
objects to take an o.ith, and tbo court are satisfied of the sincerity of the 
objection, or ho is objected to as incompetent to take an oath and the court 
are satisfied of the oatb having no Hnding effect on his conscience. 

If a witness refuses to bo sworn or make a declaration, or to produce any 
document iu his possession or control, legally required by the court to be 
produced, or to answer any question to which tho court may legally require 
an answer ; tho court may, if he is subject to military law, order him to be 
taken into military custody, with a idew to his punishment. Army Act, s. 28, 
and if ho is not so subject, may certify tho offence to a civil court, with a 
view to his punislimcnt by such court. Army Act, s. 126. The civil court 
will be the same as that mentioned in the note to s. 126 (3). 

88. (a) Every question maybe put to a witness orally by the Mode of 
prosecutor, accused, or judge-advocate, without the intervention 
of the court, and the witness will forthwith reply, unless an 
objection is made by the court, judge-advocate, prosecutor, or 
accused, in which case he will not reply until the objection is 
disposed of. 

(b) The evidence of a witness as taken down should be read to 
him after he has given all his evidence and before he leaves the 
court, and such evidence may be explained or corrected by the 
witness at. his instance. If he makes any explanation or correction, 
the prosecutor and accused may respectively examine him re- 
specting the same. 

(A) As under this rule every question may be put to a witness without 
being previously written doivn and submitted for the approval of the president 
or tho court, tho court and the judge-advocate, as well as the prosecutor, ivill 
have to attend to questions put, so ns to object, if necessary, to tho question, 
before tho witness replies to it 
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(B) Sead to him . — ^When the evidence of a iritness has been read to him, 
he Ehonld be ashed "whether ii is correct. Any material alteration or explana- 1 
tion should be inserted at the end, and not byway of interlineation or erasure. | 
See Appendix II, Form of Proceedings, paras. (6) and (7), pp. 568, 569. 

Examine- 84 , (a) A witness may be examined by the person calling him, 
cMB^^mi- cross-examined by the opposite party to the pro- 

nation. ceeding, and on the conclusion of the cross-examination may be 
re-examined by the person calling him on matters raised by the 
cross-examination. 

(b) The court maj^, if they think fitj allow the cross-examination 
of a witness to be postponed 

See Appendix II, Form of Proceedings, paras. (5) (6) (7) (8), pp. 5C6--671, 

For the law relating to the examination, cross-examination, and re-cxamina- 
tion of witnesses, see ch. YI, paras. 104-119. 

(A) As to the e'vidence of the accused, see note to Buie 59 (B). 

(it) The court should, if the accused requests it, allow the cross- 
examination of a witness to be postponed, unless the request appears to be - 
made for the purpose only of obstruction. 

Questions to 85. (a) At any time before the time for the second address of 

the accused, the judge-advocate, and any member of the court, 
TOurtor may, with the permission of the court, address through the president 

judge- any question to a witness. 

(b) Upon any such question being answered, the president shall 
also put to the witness any question relative to that answer which ' 
he may he requested to put by the prosecutor or the accused, and 
which the court deem reasonable. 

Second addrets. See Buie 41 (c). 

A ny question means, in this rule and the next, auy question which might have 
been put to the -witness when first called. 

Any question pnthy a member of the court or judge-advocate "will ordinarily 
he more conveniently put after the examination of the witness by the 
prosecutor and the accured is concluded, but before any other witness is 
called. 

The court should always, under the power given by this rule, ask a witness 
any question which they are requested by the proseciitor or the accused to 
ask, and which does not seem "unreasonahlo. 


Hecaiiing 86. (a) At the request of the prosecutor or accused person a, 
ne^t 'ivitness may, by leave of the court, he re-called at any time before 
and calling the time for the second address of the accused for the purpose of 
in reply having any question put to him through the president. 

(b) a witness ma 3 ', in special cases, be allowed by the court to 
he called or re-called by the prosecutor before the time for the second 
address of the accused, for the purpose of rebutting any material 
statement made by a "witness for tbe defence upon his examiDation 
by the accused on any new matter which the prosecutor could 
not reasonably have foreseen. 

(c) Where the accused has called -witnesses as to character, the 
prosecutor before the time for the second address of the accused 
may call or re-call witnesses for tbe purpose of proving a previous 
eoDviction or entiles in the conduct hook against the accused. 


(d) The court may call or re-call any witness at any- -time 
before the finding, if they consider that it is necessaiy for the ends 
of justice. 

Second address. See Buie 41 (c). 

(A) The president should also put to the witness any question relevant to 
the answer given which, if the witness was le-colled at the request of the 
prosecutor, the accused, or if he was re-called at the request of the accused, 
the prosecutor, requests him to put. 

As to the meaning of “ any question,” see preceding note 
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If au accused person has given e\-idence, tlio court may recall him uithout 
any application from the accused. 

(B) irffHcss for the defence upon his examination bp the accused. This uill 
include the neensed himself when be has given evidence. 

(D) The power of calling a new uitness should only bo exercised by the 
court ill cases of unforeseen witnesses becoming available, or of some 
exceptional circumstances, aud should not bo exercised to supplement any 
negligent conduct on the part of the prosecution. If a new witness is so 
calli^, the court should ordinarily aifow him to be cross-examiued by the other 
parties. If a witness is re-callcd, the questions asked should be limited to 
■'one or two questions relating to the evidence previonsly given by that witness. 

It is very desirable that no witness slionid be called or re-called after 
tlio second address of Ujo accused, ns otherwise some irregularity is introduced 
into the proceedings ; because. If new matter is introduced by such witness, 
it is necessary for the court, if so requested, to allow tho prosecutor and the 
accused respectively to call witnesses in reply, and the accused to address 
the court with respect to such evidence, and the judge-advocate to supplement 
his Mimraing up by a reference to such evidence. This remark, however, 
will not apply where the questions put to a witness re-called are limited as 
before suggested. 


Friend of Accused and Counsel. 

87. (a) An accused person may have a person to assist him 
the trial, whether a legal adviser or any other person. 

(B) A person so assisting huu may advise him on all points, and assist him 
suggest the questions to be put to witnesses; anri, if an officer 
subject to military law, shall have the same rights and duties as 
counsel have under these rule.s, and the right of the accused shall be 
limited in like manner. 

A person who is not subject to military law cannot, unless a counsel (as 
defined in Buie 93 (B)), under any circumstances, either examine witnesses orally 
or address the court, though ho may be present in court aud aid the accused. 

The court should not allow tho accused to address them in addition to 
, . his counsel, or officer acting as counsel, except ns a witness or as prescribed 
b3’EaletM(Ai. 

The accHsett will, of emwso, be allowed every facility for communicating 
with his friend, whether a military man or counsel or not. 

88. (a) Subject to these rules, counsel shall be allowed to appear Counsel 

on behalf of the prosecutor aud accused at general and district 
courts-martial : conrts- 

1) When held in the United Kingdom ; aud martial. 

2) When held elsewhere than in the United Kingdom or India, 
if the Army Council or the convening officer, and when 
held in India, if the Commander-in-chief of the forces in 
India, or the convening officer, declares that it is expedient 
to allow the appearance of counsel thereat, and such a 
declaration may be made as regards all general and distinct 
courts-martial held in any particular place, or as regards 
any particular general or district court-martial, and may 
be made subject to such reseiwatioii as to cases on active 
service, or otherwise, as seems expedient. 

(b) Save as provided in Rule 87, the rule.s with respect to counsel 
will apply only to the courts-martial at which counsel are, under 
this rule, allowed to appear. 

No ono can appear as counsel unless he is a barrister or solicitor or otherwise 
qualified us provided by Bnle 93. There is no restriction on tho number of 
counsel. 

A person acting as a counsel, though not hound to such strict impartiality 
SB the prosecutor, uivsi still recollect tlint he is assisting in tho administration 
of justice, and must not be guilty of any unfairness or want of candour. 

In his address, however, he will have the same liberty as the accused, see 
Buie CO (0); but ho must be even more parded in referring to the conduct 
of persons not before the court. 


during Accused 
° may have a 
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Require- 89, (a) "Wliere an accused person gives notice of his intention 
to have counsel to assist him during the trial, either on the day 
of oounseL on which he is informed of the charge or at any time not being less 
than seven days before the trial, or such shorter time before the trial 
as in the opinion of the court would have enabled the prosecutor to 
obtain, if he had thought fit, counsel to assist him during the 
trial, and would have enabled the authority appointing a judge- 
advocate to appoint counsel to act as judge-advocate at the trial, -or. 
where such notice as mentioned in (n) is given to the accused on 
the part of the prosecution, counsel may appear at the court- 
martial to assist the accused. 

(b) If the convening officer so directs, counsel may appear on 
behalf of the prosecutor, but in that case, unless the notice in (a) has 
been given by the accused, notice of the direction for counsel to 
appear shall be given to the accused at such time (not in any 
case less than seven days) before the trial, as would, in the 
opinion of the court, have enabled the accused to obtain counsel to 
assist him at the trial. 

(c) The counsel who appears before a court-martial on behalf of 
the prosecutor or accused, shall have the same right as the 
prosecutor or accused for whom he appear^ to call, and orally 
examine, cross-examine, and re-examine witnesses, to make an 
objection or statement, to address the court, to put in any plea, and 
to inspect the proceedings, and shall have the right otherwise to 
act in the couiBe of the trial in the place of the person on whose 
behalf he appears, and he shall comply with these rules as if he 
were that person ; and in such a case that person shall not have 
the right himself to do any of the above matters except as 
regards the statement allowed by Eule 94, or except so far as the 
court permit him so to do. 

(d) When coimsel appears on behalf of the prosecutor, the 
prosecutor, if called as a witness, may be examined and re-examined 
as any other witness, and Eule 39 (c) and (d) shall not apply. 

The counsel for the accused will not be allowed to call the accused or 
his wife as a witness except on the application of the accused liiuiself. 


Comuel for 

piosecn- 

tioo. 


Oounsel for 
accused. 


General 

mleaasto 

counsel. 


90. (a) The connsel for the prosecution should always make an 
opening address and should state therein the substance of the 
charge against the accused, and the nature and general effect 
of the evidence which he proposes to adduce in support of it 
without entering into unnecessary detail. 

(b) The counsel appearing on behalf of the prosecutor shall have 
the same duty as the prosecutor, and is subject to he stopped and 
restrained by the court in the manner provided by Eule 60 (b). 

91. (a) The counsel appearing on behalf of the accused has the 
like rights and is under the like obligations as are specified in 
Eule 60 (c) in the case of the accused. 

(b) If the court ask the counsel for the accused a question 
as to any witness or matter, he may decline to answer, but he 
must not give to the court any answer or information which is 
misleading. 

92. (a) Cotmsel, whether for the prosecution or for the accused, 
will conform strictly to these rules and to the rules of civil courts 
in England relating to the examination, cross-examination, and re- 
examination of witnesses, and relating to the duties of counsel. 

(b) If counsel puts to a witness a question as to a matter 
which is not relevant except so far as it affects the credit of the - 
witness by injuring his character, and the witness objects to 
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answering the question, the court shall consider whether the 
witness sliould he compelled to answer it ; and 

(1) If they are of opinion that the imputation conveyed by the 

question would, if true, seriously affect their opinion as 
to the credibility of the witness, the court should require 
the witness to answer the question ; but 

(2) If they are of opinion that the imputation, if true, would not 

afieefc, or would not seriously affect the opinion of the 
court as to the credibility of the witness, the court should 
disallow the question. 

If the question is disallowed, counsel on both sides will refrain 
from further e.\amining or commenting on the matter, 

(c) Counsel will not state as a fact any matter which is not 
praved, or which he does not intend to prove in evidence. 

(n) Counsel will not state what is his own opinion as to any 
matter of fact before the court 

(e) Counsel will not, in a question to any witness, assume 
that facts have been given in evidence which have not been given 
in evidence, or that particular answers have been given contraiy 
to the fact 

(f) Counsel will treat the court and judge-advocate with due 
respect, and shall, while regarding the e.\igencies of his case, bear 
in mind the requirements of military discipline in the respectful 
treatment of any superior officer of the accused who may attend as 
a witness. 

_ (D) If the question is put to the accused, the court will also have to con- 
sider whether, having regard to Bulo 80 , ho should be compelled to answer it. 

93. (a) Neitlier the prosecutor nor the accused has any right to 
object to counsel, if properly qualified. 

(b) Counsel shall be deemed properly qualified— 

il) If in England or Ireland he is a bamster-at law or solicitor, 

(2) If in Scotland he is an advocate or law agent. 

(3) If in India he is a bamster-at-law or is a legal practitioner 

authorised to practise, with right of audience, in a court 
of sessions. 

(4) If in any other part of His Majesty’s dominions he is 

recognised by the convening officer as having in that part 
rights and duties similar’ to those of a barrister-at-Iaw in 
England and as being subject to punishment or disability 
for a breach of professional rules. 

It will be observed that n solicitor or law agent may act as counsel. 

94. (a) If an accused person assisted by counsel, or by an 
officer subject to military law, does not wish to give eviilence on his 
own behalf, he may, if he thinks fit, at the close of the case for 
the prosecution and before the address by such counsel or officer, 
make a statement giving his account of the subject of the charges 
against him. The statement may he made either orally or in 

, writing, but the accused making the statement shall not be sworn, 
gjid no question can be put to him by the court or by any other 
person. 

(b) If the accused makes such a statement, the procedm-e will, 
so far as possible, be the same as if the accused had called 
witnesses to the facts of the case other than himself. 

An accuBod person defended by counsel^ or by an offiwr aotiag as aouasd 
has the option of either giving evidence himself or znaldng a statement. Ho 
cannot be compelled either to give evidence or to make a statement, and he 
cannot bo allowed to do both. 


Qualifica 
tion of 
counsel. 


Statement 
by accused 
defended by 
counsel or 
officer. 
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The statement of the accused differs from his evidence when he is defended 
by counsel in that the statement — 

(1) Is not on oath ; 

(2) hlaj be in writing ; 

(3) Is delivered as a consecutive statement and not as a series of answers 

to questions ; 

(4) Is not subject to the rules of evidence ; 

(5) Does not subject the accused to cross-esamination ; 

(6} Will be delivered by the accused from the place where he is ordered 
to take up Us position, and not from the place from which witnesses 
give evidence. 

As to the weight to be allowed to a statement of the accused, see note to 
Buie 43. 

(B) At if . . . . facts of the case. — The result of this is that, if the 
accused makes a statement, the prosecutor will be entitled to call witnesses 
in reply and to reply to the address of counsel or the officer acting as 
counsel lor the accused. (See Buie 41 and Form, Appendix II, para. (8), 
p. 672.) But if the accused elects to give evidence instead of making a 
statement, and he is the only witness to the facts of the case called by the 
defence, the procedure will be in accordance with Buie 40, not with Buie 41. 

Proceedings. 

Eecordin 95. (a) At a court-martial the judge-advocate, or, if tiiere is 
inn^' none, the president, shall record or cause to be recorded all 
ti^acUons transactions of that court, and shall be responsible for the accuracy 
of record (in these rules referred to as the proceedings) ; and if 

martial. judge-advocate is called as a witness by the accused, the 

president wiU be responsible for the accuracy of the record in the 
proceedings of the evidence of the judge-advocate. 

(b) The evidence shall be taken down in a narrative form in as 
nearly as possible the words used ; but in any case where the 
prosecutor, the accused person, the judge-advocate, or the court con- 
siders it material, the question and answer shall be taken down 
verbatim. 

(c) Any question whidi has been objected to, and the tender of 
any evidence which has been objected to, shall, if the prosecutor or 
accused so requests, or the court think fit, be entered with the 
grounds of the objection, and the decision of the court thereon. 

(n) Where any address by or on behalf of the prosecutor or 
person under accusation, or the summing up of the judge- 
advocate, is not in writing, it shall not be necessary to record the 
address or summing up in the proceedings further or otherwise 
than the court think proper, or in the case of the summing up 
than the judge-advocate requires, except that — 

(1) The court shall in every case make such record of the defence 

made by the accused as will enable the confirming officer 
to judge of the reply made by or on behalf of the 
accused to each charge against biwi ; and 

(2) The court should also record any particular matters in the 

address by or on behalf of the prosecutor or accused 
person, which the prosecutor or accused person, as the 
case may be, requires. 

(e) The court shall not enter in the proceedings any comment, 
or anything not before the court, or any report of any fact not 
forming part of the trial ; but if any such comment or report seems 
to the court necessary, the court may forward it to Uie proper 
military authority in a separate document, signed by the president. 

(A) The record must be taken in a dear and legible hand, without 
erasures. InterlinealionB or corrections must be avoided as much as possible ; 
when made they should be verified by the president’s initials. Th^e pages 
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sliuiilil bo imnibcrcd nuil ilio shoot ■; fAsIcncd togoDioi', wid siiflicicnt spneo 
must 1)0 left beIo\7 tlio signature of tho president for tho roinnrks of tlio 
confirming nullinrit y. The station must be added, together with tho date. See 
also Moinornndii for Guidance of t'onrts-Miirtial, p, 6Si 

(II) In tt normfire/orm,— That is to say, tlio material effect of a question 
and answer is to bo written domi na tfio evidence given by tho avitness, 
without distiiigui-shing tho question and answer. Thus, suppose tlio 
question to bo "What did the aeensed do then?” and tho answer to bo 
*• lie left tho room," tlm ovidonco taken domi would bo “ Accused tlien 
loft tho room." Often, osi)ecinlIy in cros.s-e\ninination tho question is 
irrelevant, or is mado irrelevant by the answer; in such caso.s it will bo 
unnecc.ssst 5 ' to fako anything down. 

If tho evidence is not given in English, the interpretation into English ns 
given to tho court Avill ho taken down, oscopt that where a question or 
answer is required to bo taken down in the proceedings verbutlm, and is 
not in English, it jnu.st bo taken down, ns nearly ns may be, in tho English 
clinrnctur, and tho interpretation of it into English added. 

(E) The court can state in a separ.-ifc doeumont any remark they think 
proper to mako on tho coiulucf of any person who appeared beforo them, 
or on tho manner in which a particular witness has given his ovidence, 
or on tho manner in which tho proscoitiou has been conducted; also, 
if they think tlic ovidence shi»W6 that tho licensed has committed some 
offence not charged, c,^., if he i^ charged with desertion in August, and tlio 
evidence Bhnw.s tliat lie deserted in June, they must acquit him, but may 
rejiort .separately the offence of Juno. 

The court can scarcely he too guarded in expressing censure on individiiahs 
not before them for trial; indeed, eases justif}*iiig such expre-ssion will bo 
rare and exceptional. 

It will usually be desirablu to m.ike a note at tho timo of any matter upon 
which the court intend to make any such cummont or report, although it 
will not bo correct to enter .such matter in the proceedings, 

96, Tlie proccctliiig.s shall he deemed to be in the custody of Custodyand 
the judge-advocate (if any), or if there isiioue, of the jiresideut, but bispeotion 
may, with proper jjrccantions for their safety, be inspected by ' 
the members of the court, the prosecutor, ami accused respective!)’’, 
at all roa.soiinblc tiuic-s before the court is clo.sed to consider the 
finding. 

07. (a) Wlicrc the court is a getieral co’trt-martial the proceedings Tronsmis- 
shall bo at once seal by tlie person having the cu.storly thereof, to sfou of pro- 
such person as may be from time to time directed by His Majesty, nfter iind- 
and subject to the provisions of any such direction of His Majesty, ing. 
a.s may be directed by the order convening the court. 

(n) Where the court is a district court-martial, the proceedings 
shall be at once sent by the peiBon huA’ing the custody thereof, to 
such person a.s may be directed by the order convening the court, or 
in default of any such direction to the confirming ofiicer. 

(c) Where the court is a regimental court-martial, the proceedings 
shall be at once sent by the pi'csident to the confirming officer. 

(A) Pertmix having the ca-itodg, tli.it is (sco Enlo 00), if it is a general 
coiift-Tnartinl, or a district court-martial with a jmlge-iiilvocnte, thejudge- 
ndvoente, ami in aiiyothor case, the president of the court. 

Tlio proceedings of gcueriil courts-martial ivill bo sent, if Iicld in llio 
United Kingdom, to tlio Judge-Advocalc-Gcncrnl in London; if tield 
elsewhere tlinn in the United Kingdom to tlio General or oilier officer 
Imn'ng power to confirm the lindiiigs and Buntcuccs of general courts- 
^-innrtinl. K.ll,, pnr.a, 602. 

Where tho court-martial is on a marine, the proceedings will bo scut to tlio 
Admiralty ami presorA od tliero. 

Tlio same course should, so far as possible, bo followed with field general 
courts-martial. 

If from any enuso n membor of tho court-martial lias become confirming 
officer, ho cannot (with an exception in the case of n field general court- 
martial) confirm tho finding and sentence of tho court, but must transmit tlio 
proceedings for conlirmatiou to a superior officer who is competent to con- 
finii tlic Ifndings and senteimes of tho like description of court-martial (Army 
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Act, B. 54 This officer ironld ordinarily be as follows:— In 

the United Kingdom, if it is a regimental court-martial, the brigaffier-l 
general; if it is a district conrt-martial, the general officer commanding- 1 
m-chief the command. In Ibdia, if it is a general court-martial, the Oom- 
mander-iu-Chief ; if it is a district court-martial, the nest superior officer 
haring authority to confirm the findings and sentences of general^ courts- 
martid, or, if there is none superior, the Comnjander-in-Ohief and if it is a 
regimental court-martial, the nest superior office^ haring authority to convene 
a general or a district court-martial. Elsewhere than in India or the United 
Kingdom, the next snperior officer who is competent to confirm ; or if in a 
colony where there is no such officer, then the governor of the colony. 

Any confirming officer has power to withhold^!' confirmation either wholly 
or jrartly, and refer the fin&ig and sentence, so far as he withholds his 
confinnation, to a superior anthority competet^t to confirm the finding and 
sentences of the lite descriptfon of conrts-martiAl (Army Act, section 64 (5) J. 
The reference should be made to one of the officers mentioned above in this 
note. 

The original proceedings, and not a copy, must be signed, and sent to the 
confirming officer. If the proceedings are recorded and signed in duplicate, 
one must be treated as a certified copy of the other, and not as the ori^al. 

The proceeffings should be dated and signed immediately after the finding, 
in the case of acquittal on the charges (see Kale 45) ; and after the sentence, 
in case of a conviction (see Kule 50). 

Preserva- 98. (a) The proceedings of a court-martial (other than a 
regimental court-martial) shall, after promulgation, be forwarded, 
as carcuiDstances require^ to the omce oJ the Sudge-A-dvocate- 
General in London or India, or to the Admiralty, and there 
preserved for not less, in the case of a general cour^martial, than 
seven years, and in the case of any other court-martial, than three 
years. 

(b) The proceedings of a regimental court-martial, when 
promulgated, shall be preserved for not less than three years, with 
the regimental records of the corps to which the accused belonged, 
in maimer from time to time directed by Sis Majesty’s Regulations." 

See note to the next Kale, and K.K., paras. 595, 1925. 

Bate of pay- 09. The rate at which copies of the proceedings of a court- 
S martial shall be supplied. ^aU be the actual cost of the copy 
proceed- . required, not exceeding twopence for every folio of seventy-two 
“g6. words; and the officer or person having the custody of those 
proceedings must, on demand made within the time limited for the 
preservation of the proceedings, supply a copy accordingly to any 
person tried by the court-martial. 

Under s. 124 of the Army Act, a jwrson tried Ky court-martial has a right, 
in the case of a geueral court-martial within seven years, and in the case 
of any other conrt-martial within three years, after the confirmation of the 
finding and sentence of the court, to have a copy of the proceedings, 
including those with respect to revision and confirmation, from the person 
who has the custody of them, on payment not exceeding 2d. for every folio of 
seventy-two words. This rule farther limits the payment to the actual cost. 

If the cost per folio exceeds 2d., the person requiring the copy can only he I 
charged 2d., and the rest of the cost must he defrayed by the public. 

The above section of the Army Act might possibly be held not to apply to 
the case of a court-martial where the finding is of acquittal, and thus 
requires no confirmation, or where the finding and sentence are not con- 
firmed ; but the proceedings of every such court-martial will be t%pt, and tbe_^ 
officer haring the custody of them wiK give copies in accordance with £he 
section and the rules. 

Time limited . — See Kule 98. 

loss of pro- '100. (a) If tiie original proceedings of a court-martial, or any part 
ceedings. thereof,' are lost, a copy thereof, if any, certified by the president 
of or th^^dge-ad.vocate at the court-martial, may be accepted in 
lieu of the ofiginaL 

(b) If there is no such copy, and sufficient evidence of the charge, 
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be appointed by the proper autliorify, and lie shall be sworn, 
and act as judge-advocate for the residue of the trial, or until the 
judge-advocate returns. 

Sworn.— See Bales 27, 28. See Appendis II, Form of Proceedings, 
para. (5), p. 5G7. 

103. The powers and duties of a judge-advocate areas follows : — 

(a) The prosecutor and the accused respectively, are at all times, 

after the judge-advocate is named to act on the court, 
entitled to liis oiiinion on any question of law wlative 
to the chaise or trial, whetlier he is in or out of com t, 
subject, when he is in coml, to tlie permission of the court ; 

(b) At a coiu’t-martial he representsthe Judge- Advocate-General ; 

(c) He is responsible for infoitning the coint of any informality 

or iiTeguIarity in the proceedings. Whether consulted 
or not, he will inform tne convening officer and the court 
of any informality or defect in the charge, or in the 
constitution of the court, and vill give his advice on any 
matter before the court. 

(n) Any information or advice given to the court on any matter 
before the court will, if he or the court desire it, be entered 
in the pi*oceedings. 

(e) At the conclusion of the ease he will, imless both he and the 
court consider it unnecessary, sum up the evidence and give 
his opinion upon the legal bearing of the case before the 
court proceed to deliberate upon their finding. 

(r) Upon any point of law or procedure which aiises upon the 
trial which he attends, the court should be guided by his 
opinion, and not overrule i^ except for very weighty 
reasons. The court are responsible for the legality of their 
decisions, hut they must consider the ginve consequences 
which may result from their disregard of the advice of the 
judge-advocate on any legal point The court, in following 
the opinion of the judge-advocate on a leg^ poiut, may 
record that they have decided in consequence of that ojiinion, 

(g) The judge-advocate has, equally with the president, the duty 
of taking care that the accused does not suffer any 
disadvantage in consequence of his position as such, 
or of his ignorance or incapacity to examine or cross- 
examine witnesses or to make his own evidence clear or 
intelligible, or otherwise, and may, .for that purpose, 
with the permission of the couit, call witnesses and put 
questions to witnesses, which appear to him necessary oi 
desirable to elicit the truth. 

(e) In fulfilling his duties the judge-advocate will be careful to 
maintain an entirely impartim position. 

(F) With reference to this jiaragniph, it is to be ob'jerved ttat tlie members 
of the court may become responsible to the ordiniiry civil courts of law in 
the event of the accused bemg unjustly convicted : see ch. YXII. This 
liability may turn on the question whether they exercised a houa Jide 
judgment; and though they are not bound by the opinion of the 
advocate, yet disregard of liis advice, if that advice is right, 

to show that they did not exercise a bona fide judgment. On other hand, 
the adoption of the advice of the jndge-advocate, even if .■/‘vong, may, in a 
doubtful case, practically exonf^rate the members from Ji-Ujuity. 

(G) Permistion of the court. — ^This should never bo refused unless the 
court consider that the jndge-advhcat<* is acting improperly, or in such a 
manner as to obstrnct the proceedings, and they should always record their 
reasons for refusing the permission. 

As to the duly of the president towards the accused see Buie 59 (B) and 
note. 
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Exception from Rules. 

104. Where it appears to the officer convening a court-martial, Suspension 
or to tJie senior officer on the spot, that military exigencies, or the ?he cfomni 
necessities of discipline, render it impossible or inexpedient to of military, 
observe any of the rules 4 (c), >(d), and (e), 6, 8, 13, and 14, he exigencies ' 
may, by order under his hanc^ make a declaration to that effect, necessities 
specifying the nature of such exigencies or necessities, and thereupon of disoi- 
tile trial or other prodfeeding shall be as valid as if the rule 
mciitionod in the dcclaralibu liad not been contained herein; 
and the declaration may lie made with respect to any or all of 
the rules above in this rule mentioned in the case of the same 
court-martial. 

Provided that the accused shall have full opportunity of making 
his defence, and shall be afforded every facility for preparing it 
which is practicable, having due z’e^rd to the said exigencies or 
necessities. 

The nature, and not raei-ely the existence, of military exigencies, or the 
necessities of discipline, must he stated in the order. 

Tiio power conferred by tliis rule should Jiardly ever be exorcised, except 
wlien on active service, and tlien only if absolutely necessary. It may, 
however, occasionally bo necessary to resort to it on theoveof embarkation, 
or on the lino of march, or possibly in .an extreme case, whore tlio 
nocossitics of discipline require a very speedy trial and punishment. 

In exercising tlio power under tho rule, the officer must consider whctlier 
it is nccossnrj' to dispense with all tho rules mentioned. For example, the 
obsovv.anco of Rule 4 (C), P), and (E) may be practicable, alfliougli that 
of Rule 14 is not so. If Rules 4 (0), (D), and (B), and 8 aro suspended 
by tho order, some moans must bo taken to inform the accused of the 
charge, and of tho names of tho witnesses, and of tho nature of their 
evidence, and tho court must take caro that tho accused is not prejudiced 
by reason of tho suspension, ns, for instanco, by not having received any 
summary of evidence. 

Tho power of dispensing with Rulo 13 is only intended to bo exorcised, 
in ease it is necessary to try a person before ho can communicato witli any 
witness or friend at a distance. That rnlo should never bo dispensed with 
except in oxlromo c-isos, and oven then tho accused must be allowed free 
oomimniication with any witness or friend on the spot. 

Full ojijiarlunity of vwkiug hit defoact . — Tho accused will not have this 
opportunity unless he receives in reasonable time tho information mentioned 
above; and if be requests a reasonable adjournment in oi-dor to consider 
the witncsBO.s’ evidence, or to acquaint himself with tho charge, or requests 
the jiostpoiioment of the cToss-cxamination of a witness, tho court slioiild 
grant tho request, and iimy adjourn for tho purpose. A refusal might bo 
hold to bo non-complianco with this proviso, and thus to invalidate tin* 
trial. For tho same reason tho court, oven in tho absence of any siuh 
request, must take care that tho neensod is not prejudiced by being taken 
by surprise, either Iw tho charge or tho evidence of tho witnesses. 

Rulo 14 (0) and (D) must always bo complied with, and Rule 14 (A) and 
(B), if not complied with within tho time there mentioned, should bo 
complied with as long as possible before the assembly of the court. 


Field General CouH-Martial. 

T)ie foregoing rules shall not, save as hereinafter mentioned, apply 
to field general conrls-niartial, which shall be subject to the 
following rules 

105. (a) a field general court-martial may be convened — Convening 

(!) By any ofiicer in command of a detachment or portion of 

troops ill any country beyond the seas when not on active court- ^ 
.service, wliere complaint is made to him that an offence 
ll?is been committed by any person subject to military 
(m.i..) 2 k 2 
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law under his couunand against the property or person 
of any inhabitant of or resident in that country : or 
(it) By the commanding oflicer of any corps or portion of a 
corps on active service, or by any officer in immediate 
command of a body of forces on active seiwice, where it 
appears to him, on complaint or otherwise, that a person 
subject to militaiy law has committed an offence. 

(b ) An oflScer in command of a detachment or portion of troops 
not on active service should not convene .a field general court- 
martial in His Majest3’'s dominions unless he is authorised so to 
do hj' the general ofiicer commanding the forces to ■wliich the 
officer belongs. 

(u) An officer, before convening a ^eld geneinl court-martial 
for the trial of a person, shall be satisfied that' it is not practicable 
to try the pei'sou b}” an ortlinar3' geneinl court-martial, and — 
where the officer is below the mnk of field officer and is not a 
commanding officer — ^be further satisfied that it is not practicable 
to delay the trial for reference to a superior officer. 

See generally as to field general conrts -martial s. 49 of the Army Act, 
and cli. y, paras. 25 and 2G. 

XJnder s. 49 and para. (G) the court is not to ho convened unless the con- 
vening officer is satisfied that it is not practicable to try the offender by an 
ordinary court-martial ; and para. (C) also requires him, if he is below the 
rank of field officer, and is not a commanding officer, to be satisfied that it is _ 
not practicable to delay for reference to a superior officer. Further, under 
para. (B) an officer in command of a detachment or portion of troops not 
on active service is not to convene the court in His Hajesty’s dominions, 
nnless authorised to do so by the general officer commanding the forces to 
which he belongs. 

The court should not, as a rule, be convened for the trial of an offence not 
committed on active service, in any place where ordinary civil justice is 
administered. 

Subject to the restrictions imposed by s. 49 and by this rule, a field gcncrol 
court-martial can try any offence, and can try an officer. 

Pivcticable, "seo Eulo 122 (A). 

108 . (a) Not less than tliree officers must be appointed. 

(b) If the convening officer is of opinion that three other officers 
are not available to form the court, he may appoint himself 
president of the court ; hut if he is of opinion that three other 
officers are available, or tliat although three oUier officers are not 
available he is himself by reason of his position as confimiing officer 
or otherwise not a'l’aiU'ible, he must appoint as president some other 
officer:— 

Provided that the convening officer — 

(i) Must not appoint as president any officer below the rank 

of field officer, nnless he is himself below that rank, or 
unless in his opinion a field officer is not available ; and 

(ii) Where under the foregoing provision he has power to 
appoint as president an olScer below the rank of field 
officer, must not appoint an officer below the rank of 
captain, unless in his opinion a captain is not available. 

(c) The officers should have held commissions for not less than one 
vear, and if in the opinion of the convening officer 'any officers 
are available who have held commissions for not less than tlmee 
years, he should appoint those officers in preference to officers of 
less service. 

(d) The provost-marshal, an assistant provost-marshal, and an 
officer who is prosecutor or a witness for the prosecution, must not 
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l^e appointed a Dienibei’ of the court, but save as aforesaid any 
available officers may be appointed to sit. 

(A) Tin's gives tho ordinary nilo for tho constitution of a Md general 
court-martial, Jn case of military exigencies, two officers only may be 
appointed, if three arc not available. Army Act, s. 49. (1) (fi) and Eulo 107 

1(A). Speaking generally, the rules avhich govern the ^mocedure of ordinary 
courts- martial should bo observed as far ns practicable. 

(B) Available. See Eulo 122 (a). 


- 107. (a) Where the convening officer is satisfied that military As to Add 
exigencies or other circumstances prevent compliance with Rule 106, 
and that it is not practicable to delay the trial for the purpose martial 
■ of such compliance, then if, in his opinion, three officers are not 
available, two will be appointed. Sigp^ties 

(b) The court may be convened, and the proceedings of the court ®ocur. 
recorded in accordance with the form in the Second Appendix to 
these rules ; but if it appears to the convening officer that military 
exigencies or other circumstances prevent the use of that fonu, 

the court-martial may be convened and the proceedings earned on 
without any writing, e.\ccpt that such written record as seems 
pi-aeticablc must be kept by the provost-marshal or assistant provost- 
marshal, if present, or if not, by the president and the officer 
charged with the promulgation, stating as near as may be the 
particulars set forth in the form, and stating at least the name (or, 
if the name is not known, the description) of the offender, the 
offence charged, the finding, sentence, and confirmation, and any 
recommendation to mere)'. 

(c) The convening officer will report to superior authority 
for the infoiTuation of the officer who, if a field general court- 
martial had not been convened, would have had power to convene 
a general court-martial to try the accused, the militai-y exigencies 
or otlicr circumstances which prevented compliance with Rule 106, 
or the use of the fom in the Second Appendix, , 


Eoforo rasorting to tlio exceptional course allowed by this rule, tbo con- 
vouiiig officer must satisfy liimsclf of tbo military exigencies or other 
circumstances which justify it. 

The accused must always hare full opportunity of making his defence. 

See Eulo llli. 

Practicable ; available ; sco Eulo 122 (a). 

(13) For Form, sco Appendix II, p. 580. 

108. The statement of an offence may he made briefly in any Charge 
language sufficient to describe or disclose an offence under the Army 

Act. 

109. The court may be sworn at the same time to try any number Trial of 
of accused persons then present before it, but, except so far as 
accused persons are tried together for an offence committed collec- persons, 
tively, the trial of each accused person will be separate. 

110. (a) The names of the president and members of the court challenge 
will be reafl over in the hearing of the accused persons, and they will 

be asked if any of them objects to be tried by any of those officers. 

(b) If any accused person objects to an officer, and any member 
.,-of- the court thinks the objection reasonable, steps will be taken to 
try the accused before a court composed of officers against whom 
he has no reasonable objection. 

111. (a) The president will administer to the other members Swearing 
of the court, and a member of the court, when sworn, will®°“’^' 
administer to tlie president, the following oath 

“You , do swear that you will well .and 

truly try the accused person [or persons] before the court according 
to the evidence, .and that you will duly administer justice according 
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to the Army Act now in force, witliout partiality, favour, or affection, 
and yon do further swear that you ■will not diimlge the sentence of 
the court until it is didy confirmed, and you do further swear that 
you will not, on any account, at any time whatsoever, disclose of 
discover the vote or opinion of any particular member of this 
court-martial, unless thereunto required in due course of law. So 
help you GOD.” 

(b) The following oath shall be administered by a member of the 
court to every interpreter : — 

“ You do swear that you •will to the best of your ability truly 
interpret and translate, as you shall be required to do, touching 
the matter before this court-martial. So help you GOD. " 


Arraign- 

ineiit. 


Plea to 

jnriEdio 

tion. 


Evidence. 


(A) See note to Army Act, s. 52 (1)* 

112. When the court are sworn, the president will state to the 
accused then to he tried the offence with which he is charged, with, 
if necessary, an explanation giving him full information of the act 
or omission with which he is charged, and •will ask the accused 
whether he is guilty or not of the offence. 

113. If a special plea to the general jurisdiction is offered by the 
accused, and is considered by the court to be proved, the court shall 
report the same to the convening officer. 

See Buie 34, and note. 

114- (a) The witnesses for the prosecution ■will be called, and the 
accused will be allowed to cross-examine them, and to call any 
available "wituesses for his defence. 

(b) The follo'wing oath shall be administered by a member of the 
court to every ■witness : — 

“ The evidence which you shall ^ve before this court sball be the 
truth, the whole truth, and nothing but the truth, So help you GOD.” . 

(c) The President of the court shall take down, or cause to be 
taken down, a sltort summary of the evidence of all the witnesses 
at the trial, and the summary so taken down shall be attached to 
the proceedings : 

Provided that, if it appeal's to the convening officer that military 
exigencies or other circumstances prevent compliance with ■this 
provision, the trial may be canied on without any summary being 
taken down, but in every such case the convening officer shall 
report to superior authority in the same manner as he is required 
to do under the provisions of Buie 107 (c). 

The accused will be able on bis own application to give evidence Linisclf or 
to call Mb -^vifo as a -witneBS (see Buie 8U). 


Mode of 115 . (^ ^ member of the court or a witness may take an oath 
witness!,® nd "with snch Ceremonies and in such manner as makes the oath 
solemn de- binding on his conscience, and the words “you” and “So help you 
oiaration. QQj) » may be varied or omitted for the purpose. 

(b) If a member of the court or a ■witness or an interpreter objects 
clarion b objected to as incompetent to take an oath, and 

wfuiess” ^ the court is satisfied of the sincerity of the objection, or, whCTB, the 
competence of the person to take the oath is objected to, of the oath 
having no binding effect upon the conscience of the person, the 
court shall permit the person, in lieu of an oath, to make a solemn 
declai'ation, which will be in the same form as the oath, with the 
substitution of “I” for “you,” and with the omission of “You 
do swear ■that” and “So help you GOD," and ■with the substitution 
or addition, where necessary, of “I do solemnly declare that.” 

See Bido SO, and note, and Army Act, e. 52 (4). 
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116. The accused will be asked what he has to say iu his defence, Defence, 
and shall he allowed to make his defence. 

117. (a) 111 the case of an equality of .opinions on the finding, Acquittal, 
the accused will be acquitted. 

(n) 'L'he finding of acquittiU requires no confirmation, and, if it 
relates to all the offences charged against an accused person, will be 
declared at the time of the finding, and the accused will there- 
ujioii be discharged from custody. 

- 118, (a) Tlie coui-t, if consisting of three or more officers, may sc.nicncc. 

award any sentence which a general court-martial can award ; but 
if the court pass sentence of death, the whole court must concur. 

(b) Tlie court, if consisting of two officers, may award any 
•sentence authorised for the offence, not exceeding field punish- 
ment, or two yeara’ imprisonment with hard labour. 

(c) Any recommendation to mercy will be attached to the 
jiroceedings, and communicated to the accused, together with the 
finding and sentence. 

I Fiehl punishment. See Field Punisiunent Ealcs, p. 598. 

110. (a) E-xcept as provided hy RnlesllO(B), 117, and 118, every General 
question will be determined by the majority of opinions, and in ttvsc 8^6 votes 
of equality, the president shall have a second or casting vote. and powers 

(b) If, after the commencement of the trial, the court consider 
that any accused person named in the schedule to the order con- 
vening the court should bo tried by an ordinary court-martial, the 
court may strike the name of that person out of the schedule. 

(c) The proceedings shall he held in open court, in the presence 
of the accused, except on any deliberation among the members, 
when tlie court may ne closed. 

(d) The court ;iiay adjourn from time to time, and may, if 
necessary, view any place. 

120. (a) Except in the case of acquittal, the finding and sentence Confirma- 
of the court shall ho valid only in so far as they are confirmed by 
proper military authority. 

The provost-marshal or an assistant provost-marshal cannot 
ito ifii'm the finding or sentence of the court, 

(c) A prosecutor of 'an accused person or a member of the court 
t-ffipg an accused person cannot confinii the finding or sentence 
onrlhe court as regards that person, except that if a member of 
the court trying an accused pereon would otherwise under these 
rules have power to confirm the sentence, and is of opinion that it 
is not practicable to delay the case for the purpose of referring 
it to any other officer, he may confirm the finding and sentence. 

(d) In any case where a sentence of death, penal servitude, im- 
prisonment, or detention, is passed, the confirming authority shall 
after confirmation fiirthwith transmit the proceedings to the officer 
in chief command of tire forces in the field comprising the force with 
which the accused is present, and a sentence of death or penal ser- 
vitude shall not be carried into effect pending the decision of that 

_ .officer on the case 

Provided that— 

(i) The couririuing officer shall not he required to refer any 
case to tlie officer iu chief command in the field if in con- 
firming the .sentence he commutes it so as to make it a 
punishment less than detention ; and 

(ii) Where the confirming officer is of opinion that, hy reason 
of the nature of the country, the great distance, or the 
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opcititioiis of the enemy, it is not pi’acticsible to delaj' the 
case for the purpose of referring it to the oflicei* in chief 
command in the* field, a sentence of death or penal send- 
tude may he carried into effect if confirmed by the general 
or field officer commanding the force Trith rrhicli the 
accused is present at the date of the sentence. 

(e) Subject to the preceding provisions of this Rule, the finding 
and sentence of a field general court-martial as regards any poison 
may be confirmed— 

(i) "Wliere the court ■vras convened by an officer in command of a j 

detachment or portion of any troops not on active service | 
by an officer authorised to co^m the findings and 
sentences of general courts-martial for the trial of ofiences 
in the force of ■which the detachment or portion of troops 
form part ; and 

(ii) Where the court ■was com-ened by an officer in command 

of any troops on active sendee, by the senior officer, not 
being an officer lielow the rank of field officer, present at 
the place where the trial takes place, or if there is no 
officer not below that rank present at that place, by the 
senior officer not below the rank of field officer present at 
any other place. 

(f) Any officer may, if he thinks it desii-able, resen'e any finding 
or sentence for confiimiation by superior authority. 

(g) a confirming authority shall not send back a finding and 

sentence for revision more than once, nor recommend the increase 
of a sentence, and on any revision the court shall not take further 
evidence nor increase the sentence. p - 

Practicable. See Bide 122 (a). 1 1 

(A) This is the same provision as is enacted in the Army Act, s. 54 (C^l 
for ordinary conrts-martim (see note to that section, and ch. V, para. 5^. I 

(B-E) The general effect is this. The ordinary rule for the confirmation of j 
the finding and sentence of a field general conrt-ronrUal ivill he (as j 
down in (E)) that it is confirmed -where troops are not on active terAjg I 
by some ofiicer anthorised to confirm the findings and sentences of 
courts-martial ; and where troops are on active service, by the senior o5™6 
(if of field rani^ on the spot, and if the senior officer is not of that rankfiRu ^ 
the nearest avaitahle senior officer of that rank. feed,< 

If the sentence is one of tho severity of detention or npivards, itmust^j^ 
referred to tlie general in chief command in the field ; and a sentence of deafCih 
or penal servitude must not be carried out pending his decision. But if coinA 
niunivatlon with that officer is impracticable, or so difficult as to cause too4 
great delay, a sentence of death or penal servitude may be carried into effect? 
if confirmed by the general or field ofiicer commanding the force with which -V. 
the accused is present. | 

(F) enables any officer to refer a confirmation to superior authority, j 

or to Gonfirm the ffiiding and refer the sentence. , I 

(G) applies the law enacted for ordinaiw courts-martial by Army Act,! 

s. 64 (2). ^ * 

(B) and (C) give effect to the ordinary rule that a prosecutor or a member 

of the court is not to confinn, and the rule is extended to the provost— 
marshal and his assistant, as if he were the prosecutor. — ' 

121, The foregoing rules — 54 (Mitigation of sentence on partial 
confirmation), 66 (Confirmation notwithstanding informality in or 
esc^ of punishment), 97 (Transmission of proceedings after 
finding), 98 (Preservation of proceedings), 99 (Rate of payment for 
copies of proceedings), and 100 (Loss of proceedings) — shall, so far 
as practicable, apply as if a field general court-martial were a 
district court-martiaL 
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122. (a) 111 the rules ivitli respect to field general courts-martial, 
unless the context otherwise requires, the expressions “practicable ” 
and “available” mean respectively practicable and available, having 
due regard to the public service. 

(b) The expression “ commanding officer of a corps or portion of 
a corps ” means the officer whose duty it is under the provisions of 
His Majesty’s Regulations, or, in the absence of any such provisions, 
under the custom of the sendee, to deal with a charge against 
any of the persons belonging to the corps or portion of a corps who 
are present under his command, of having committed an offence, 
that is, to dispose of the charge on his own authority or to refer 
it to superior authority. 

I (13) Bco note to Rulo rio. 

123. Any statement in an order convening a field general 
court-martial as to the opinion of the convening officer, and any 
statement in the minute confirming the finding or sentence of a 
field general court-martial as to the opinion of the confirming officer, 
shall be conclusive evidence of that opinion, but this rule shall not 
prejudice the proof at any time of any such opinion when not so 
stated. 


PART II.-MISCELLANEOUS. 

Rcgulatiom for Courts of Inquiry, other than Courts of Inquiry 
held under Section 72 of the Army Act. 

1 124. (a) X. court of inquiry may be assembled by the Army 
Councilor by the officer in command of any body of troops, 
whether belonging to one or more corps. 

(d) The court may be composed of any number of officers of 
any rank, and of any branch or department of the service, according 
to the nature of the investigation. 

(c) Tlie court will be guided by the written instructions of the 
officer who assembled the court. Tlie instnictions should be full 
and specific, and must state the general character of the informa- 
tion required from the court in theu’ report. 

I (d) a court of inquiry is an assembly of officers directed by-a 
I commanding officer to collect evidence and report with respect to a 
transaction into which he cannot conveniently himself make 
inquiry. 

(e) Previous notice should be given of the time and place of 
the meeting of a court of inquiry, and of all adjournments of 
the court, to all persons concerned in the inquiry. 

I (f) Whenever any inquiry affects the character or military 
reputation of an officer or soldier, full opportunity must be afforded 
—to the officer or soldier of being present throughout the inquiry, 
and of making any statement and of giving any evidence he may 
wish to make or give, and of cross-examining any witness whose 
evidence, in his opinion, affects his character or military reputation, 
and producing any witnesses in defence of his character or military 
reputation. 

(g) It is the duty of a court of inquiry to put such questions to 
a witness as they think desirable for testing the truth or accijracy 
of any evidence he has given, and otherwise for eliciting the truth. 


Denuitions 


Evidence of 
opinion of 
convenini; 
and con- 
firming 
officer. 


Courts of 
inquiry. 
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(ii) When a court of inquiry is held on recovered prisoners of 
war, and in any other case in which the office who assembled the 
court has so directed, the evidence will be taken on oath, in which 
case the court uill administer the same oath or solemn declaration 
to witnesses as if the court were a court-martial. 

The officer who assembled the court willj when the coui’t is held 
on a returned prisoner of war, direct the court to record their 
opinion whether the officer or soldier concei’ned was taken prisoner 
by reason of the chances of war, or through neglect or misconduct 
on his part, and the officer who assembled the court will record his 
own opinion. In other cases the court will give no opinion on the 
conduct of any officer or soldier unless so directed by the officer 
who assembled the court. 

(i) The members of the court will not themselves be sworn, but 
when the court is a oouit of inquiry on recovered prisoners of war 
the members will make the following declaration : — 

I, A.B. do declare uponmy honour that I will duly and. impartially 
inquire into and give my opinion ae to the circumstances in which 
became a prisoner of war., according to the true spirit 
and meaning of Sis Majesty's Orders and Regulations on this head; 
and I do further declare, upon my honour, that I mil not on any 
account, or at any time, disclose or discover my o\m vote or opinion, 
or that of any partimdar member of the court, unless required to do 
so by competent authority. 

(j) The court may be re-assembled as often as the officer who 
assembled the couit may direct, for the purpose of examining 
additional witnesses, or further examining any witness, or recording 
further information. 

(k) Tlie whole of the proceedings of a court of inquiry will be 
forwarded by the president to the officer who assembled the court. 

(l) The proceedings of a court of inquiry, or any confession, 
statement, or answer to a question nuide or given at a court of 
inquiry, shall not be admissible in evidence against an officer or 
soldier, nor shall any evidence respecting the proceedings of the 
court be mven against any officer or soldier, except upon the trial 
of any officer or soldier under Section 29 of the Army Act, for 
wilfully giving false evidence before that court 

(3i) An officer or soldier who is tried by court-martial in respect 
of any matter cr thing which has been reported on by a court of 
inquiry, and, unless the Army Council see reason to order other- 
wise, an officer or soldier whose character or military reputation is, 
in the opinion of the Army Council, affected by anything in the 
evidence before, or in the report of, a court of inquiry, sliall be 
entitled to a copy of the proceedings of the court, including any 
report made by the courts on payment of the actual cost of the copy 
required, not exceeding twopence for every folio of 72 words. 

Bee generally as to courts of inquiry, K.B., paras. 666-G78. 

As to privilege of report of coiurt, see ch. Vlll, para. 77; and as to privilege 
of witnesses, ib., para. 85. 

A court of inquiry Las no power to compel the attendance of civilian 
witnesses. 

Regulations for Courts of Inquiry under Section 72 of the Army Act, 
. for the purpose of determining the illegcd Absence of Soldiers. 

125. (a) a court of inquiry under Section 72 of the Army Act 
will, when assembled, require the attendance of sudi witnesses as 
they think sufficient to prove the absence and other facts specified 
as matters of inquiry in that section. 
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(») Tlicy will tsikc down the evidence given them in writing, 
iind at the end of the proceedings will make a declaration of the 
concinsioiis at which they have arrived in respect of the facts they 
are assembled to inquire into. 

(c) The commanding oHicer of the absent soldier will enter in 
the regiinentivl books a record of the declaration of the court, and 
the original proceedings will be destroyed. 

(p) The court of inquiry will examine all witnesses who may be 
desirous of coming forward on behalf of the absentee, and will 
put’ sucli questions to them as may bo desirable for testing the 
truth or accuracy of any evidence they have given, and otherwise 
for eliciting the truth, and the coiu’t in making their declaration, 
will give due weight to the evidence of all such witnesses, 

(e) a court of inquiry will administer the same oath or solemn 
declaration to the witnesses as if the court were a court-martial, 
but the members of such court will not themselves be sworn. 

Sco K.R., par.a. C73. 

(E) Same oath. See liulo 82. 


Emplamtion of Prescrilcd” and “ Commanding Officer." 


12G. (a) The committing authority under ss, 59, 60, 61,64, and 65 Prescribed 
of the Army Act, shall include : — 


(L) The general officer commanding in chief the. C 9 mmand where 
the military convict or .soldier under sentence may for tlie 
time being be ; the officer in charge of administration 
of that command ; the general or other officer commanding "“Ji forth’o f 
the district, division, or independent brigade, in or with purpose of | 
wliicli the military convict or soldier under sentence may ss.43Bnd73. j 
for the time being be ; and the commander of the coast 
defences, gw^l-tiegim oBf al - ttiat riot- or station, where the 
military convict or soldier under sentence may for the 
time being be ; and 

(2) When the convict or soldier under sentence is in India, the 
lie«teaaut»gencrat»commandiHg*tJiejoi’-ce84n4h o > North e ra -, 

gflnftiatl ; the general or other officer in command of a 
division, and his assistant adjutant generals ; the general 
or other officer in command of a brigade which does not 
form part of any division, and his deputy assistant 
adjutant-general or brigade major. 

.But any officer in this sub-section mentioned shall not, by virtue 
thereof, be a discharging authority. 

(b) The removing authority under section 64 of the said Act, as 
respects a soldier under sentence in the United Kingdom, and the 
competent militai’y authority under section 67 of the said Act, as 
respects a soldier under sentence elsewhere than in India, shall 
include any of the officers named in paragraph (1) of sub-section (a) 
of this nilc ; and as regards a soldier under sentence for the time 
being in India, the competent military authority under section 67 
of the said Act shall include any of the officers named in para- 
graph (2) of sub-section (a) of tiiis rule. 

(c) Any of the officers named in paragraph (1) of sub-section (a) 
of this rule, and the adjutant-general, as respects persons under- 
going sentence in any place whatever, shall be authorities having 
power under section 57 of the said Act, to mitigate, remit, or- 
commute punishment awarded by sentence of a court-martial. 
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(d) Tlie discharging authority under sections 64 and 65 of the 
Army Act shall include : — 

In the United Kingdom, the oflBcer commanding the command 
in ■which the soldier under sentence is, or an officer not under 
the rank of brigadier-general in or under whose command 
the soldier under sentence may for the time being be, pro- 
vided he does not hold a command inferior to that of the 
officer who confirmed the sentence. 

In India the ■ litmtcnan J j oonoMl 
dr i pntiji ^ i djatffnt ■;, i III ' ii ' i T^r in Ihr i '"Sivtbrrn, Wrntnrn -frr 
If IT Fintrrn Pfrumnun, or an officer not under the rank of 
s- hrigadier-general in or under whose command the soldier 
^ under sentence may for the time being he, provided he does 
not hold a command inferior to that of the officer who 
conhrmed the sentence. 

In a colony, an officer not under the rank of hrigadier-general 
• in or under ■whose command the soldier under sentence may 
for the time being he, provided he does not hold a command 
inferior to that ot the officer who conhrmed the sentence. 

(e) The general officer to whom a complaint may be made in 
irsuance of section 43 of the Army Act shall be : — 

(i) As respects a soldier serving elsewhere than in India, 

general o ffi r nr nnmmnu i li u ~ riTr diiti i ri tj n r nt n tirr i i^rrlTrr r 
fui iLl liiuL beiiig bB pand 

(ii) jfea^egpects a soldier serving! in Indi a- the, emirman de^ja-*' 

chieToF*tfa64(yces in India, or^tbedigtrEenanh^neral com- 
manding the i^eeshia^iT^^rthem, "Westem, or Eastern 
com man^ ^rgtfag^eneiaPSffiireii^ig^ ^mma nd of a division', " 
or3riig*^neral officer in command m^T5figade5«* 

(f) The competent military authority for the jiurpose of sectioi> 
73 (3) of the Army Act shall, as respects a soldier serving in the 
United Kingdom, include any officer, not under the rank of 
hrigadier-general, in or under whose command the soldier may 
for the time being be. 

127. When a court of inquest is required to be convened by the 
commanding officer under section 133 of the Army Act, the court 
shall be convened and inquest held in manner following : — 

(a) The commanding officer of the station will order the court to 

assemble. 

(b) The court will consist of three officers and of a medical 

officer. 

(<f) The court shall not take evidence on oath, and shall ■warn 
every person who is accused or suspected that he is not 
required to give evidence criminating himself, but that any 
statement or evidence he gives may be used against him in 
the event of any further proceedings being instituted. 

(d) The court, after hearing the evidence, shall report to the officer-, 
commanding the station, the evidence as to the,caitse of the 
death, together with the written opinion of the medical 
officer of the court, on his examinatiou of the body, as to the 
cause of death. 

(c) The commanding officer shall, as soon as piacticahle, forward 

the report of the court to the nearest civil magistrate 
ha'ving authority to hold an inquest on death, who may 
proceed thereon as if he had himself held the inquest. 
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128. The competent military authority in Part II of the Army Prescribed 
Act, shall include the following officera, viz, officer for 

competent 

(i) In India, militaiy 

The Comniander-in-Chief of the forces in India, tbedientemmt- 

4(eiteridk'Oimmmling-lfho-foi!GC3jn.lhe-NorthmTi7Wcstcrn, ' 
oiHtlttSfcem-commnnd ; the general or other officer in 
command of a division ; and the general or other officer 
in command of a brigade which does not form part of any 
division. 

(ii) In any jilacc situate out of India, and out of the United 

Kingdom, the general or other officer commanding the 
forces in that place ; the general or otlier officer in charge 
of administration, or in command of a division or 
independent brigade in that place. 

In addition to the above-mentioned officers it also includes 

(iii) For the purposes of sections 80, 82, 84, and 85 of the said Act, 

the commanding oifieer of the soldier, and every officer 
superior in command to that commanding officer, and not 
hereinbefore included : 

(iv) For the purposes of any transfer by consent under section 83 

(2) any authority .superior in command to the commanding 
officer of the soldier. 

(v) For tlie purposes of section 99, any officer having power to 

convene a district court-martial for the trial of the soldier, 

(vi) Such officer as m,ay be directed from time to time by His 

Majesty’s Reflations to perform in any place or for any 
purpose specified in that behalf the duty of the competent 
militaiy authority. 


(vi) See K.R., para. 597, directing other officers to act ns the competent 
military authority for the purpose of S. 83 (7) of tho Army Act. 

129. The expression “commanding officer,” as used in the sections Definition 
of the Army Act, relating to ^'Courts-Martial," to the "Execution 
Sentence” and to the " Poxoer of Commanding Officer,” and in the 
provisions consequential thereon, and in these Rules, means, in 
relation to any person, the officer whose duty it is, under the pro- 
visions of His Majesty’s regulations, or, in the absence of any such 
provisions, under the custom of the service, to deal with a charge 
against that person of having committed an offence, that is, to 
dispose of it on his own authority. 

It also, so far as relates to the summary award of any punish- 
ments for offences, being punishments which under the provisions 
of His Majesty’s Regulations an officer commanding a company, 
troop, or battery, is authorised to award, and so far as relates to a 
summary finding in a case of absence without leave, includes the 
officer commanding a company, troop, or battery. 


Every oilicer, however temporary or casual his comra.and over a person 
accused may bo, will bo within this definition if the custom of tlio service 
enables liim to toll off the accused. In all of these rules “commanding 
"Miccr" has tlio meaning given to it by tliis rule. 

In tlio ])ortions of tbo Army Act not above mentioned, “ commanding 
officer " is not limited to tho commanding officer as defined by this rule, 
though tlie commanding officer as so defined is often (sec notes) the proper 
officer to act. See K, K,, para. ‘156. 

I It is laid down in K.E., paras. 457, 458, that the commanding officer of a 
detachment has tho same power of awarding summary pnnishment as the 
commmanding officer of tbo corps, subject to any restrictions that may bo 
imposed by superior authority. 

I As to the second paragi-aph of the Rule, see K.R., para,s, 484 and 501. 
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132. In any case not provided for by these rules such course 
will be adopted as appears best calculated to do justice. 

133. (a) The forms in the appendices to these rales should be 
followed in all cases in which they are applicable, and when used 
shall be valid in law, but a deviation from any such form will not, 
by reason only of such deviation, render any charge, warrant, order, 
proceedings, or other document invalid. 

(b) An omission of any such form will not, by reason only-of , 
the oniission, render any act or thing invalid. 

(c) The notes to, and instructions in, the forms will be considered 
as instructions which it is expedient to follow in all cases to which 
tlie notes and instructions apply. 

Tlie Army Council may append to any of the forms when issued 
for use such further notes as they think fit, and any such notes will 
be considered as instructions which it is expedient to follow in all 
cases to which the}’ apply. 

134. In these rules, unless the context otherwise requires — 

(a) The expression "proper military authority,” when used in 
relation to any power, duty, act, or matter, means such military 
authority as, in pmsuance of His Majesty’s Hegulations or the 
custom of the service, exercises or performs that power or duty or is 
concerned with that act or matter. 

(b) The expression "Aimy Act” includes any Act. whether 
passed before or after the date of these rules, which amends or 
applies the Army Act ; also any Act, whether passed before or 
after the date of these rules, which enacts an offence which is 
triable by court-martial. 

(c) In any sentence of imprisonment, detention or field punishment 
passed after the date on which these rules come into operation the* - 
word " month ”sliall, unless the contrary is expressed, be construed 
as meaning "calendar month.” 

(n) Other expressions nave the same meaning as if these rales 
formed part of the Army Act, and accordingly words in the 
singular number include the plural, and words in the plural 
number include the singular, and the masculine gender includes 
the feminine gender. 

(B) See, for instance, the Volunteer Act, 1863, th© Teomanry Acts, the 
Iteserve Forces Act. 1882, and the hlilitia Act 1882. 

(S) See particularly s. 190, and note thereto. This rule does not extend 
to proceedings and commitments and other documents. 

135. (a) Time, for the purposes of any proceeding or other 
matter under these rales, shall be reckoned exclusive of Sunday, 
Good Friday, and Christmas Day, but any time reckoned for the 
purposes of Buie 6, or of any punishment or of any deduction of pay, 
shall include those days. 

(b) Any report or application directed by these ndes to be made 
to a superior authority, or proper militai-y authority, shall he^ 
made in writing through the proper channel, unless the authority , ''' 
on account of military exigencies or otherwise, dispenses witli tlie 
■writing. 

(c) These rules shall apply to a person subject to military law as an 
oflicer, in like manner, so nearly as circumstances admit, as if he 
were an officer, and to a person subject to militaiy law as a soldier, 
in like manner, so nearly as circumstances admit, as if he were a 
soldier, subject nevertheless to the restrictions contained in the 
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Army Act, and to this qualification— that nothing in these rules 
. shall confer on any person not an officer or soldier any jurisdiction 
or power as an officer or soldier. 

(d) Nothing in these rules shall be construed to be contraiy to or 
inconsistent with any provision of the Army Act. 

(0) Subject to mllitanj low as an ojjicef or as a ioW/er.— See Army Act, 
ss. 175, 17C. 


- “136. These rules shall, save as otherwise expressly provided, 
ap^ly to the Channel Islands and the Isle of Man in like manner 
as if they were part of the United Kingdom. 

! The Channel Islands and Isle of Man ore Colonies for the purpose of 
imprisonment and of detention. See Army Act, s. 187 (2), and Buie ISO. 

IS?. These rules shall apply in every place, whether within 
j or without His Majesty’s dominions. 

188. These rules may be cited as the Kales of Procedure, 1907. 

139. (a) The foregoing rules shall, if pronnilgaletl many general 
order in any place, come into fiiU force in that ijlaee fi’om and 
I after the date named in the general order, and so fim as they 
are not already in operation on the thirty-first day of December 
next after the date thereof shall come into operation on that day ; 

I and on the day on which these rules come into opercation in any 
place, the Rules of Procedure, 1899, as amended by any subsequent 
rules, so far as they are then in force, shall determine. 

(n) Any court-martial, proceeding, or thing held, done, or com- 
menced \inder the last-mentioned Rules of Procedure, shall be as 
valid, and may be completed and carried into effect as if those rules 
were still in force. 


Application 
or rules to 
Cbnnnel 
Islands, and 
Isle of ilau. 


Extent of 
application 
of rules. 
Short title. 

Commence- 
ment of 
rules. 


- • His Majesty has made the foregoing Rules in pursuance of the 
Army Act, and those Rules will therefore be observed by all 
persons concerned. 

(Signed) E. B. HALDANE. 

War Office, 

20tk Avgust, 1007^ 


The foregoing Rules are to be observed by the Royal Marine 
Forces when subject to the Army Act, until further Rules are 
made in pursuance of Section seventy of the said Act. 

(Signed) TWEEDMOUm 

Admiralty, (Signed) J. A, FISHER. 

ioth Avgust, 1907; 


Appendices to Eules of Procedure, 1907, 


mST APPENDIX. App.l. 

FORMS OF CHARGES. 


Note as to use of Fokms of Charges. 

(1.) Eveiy charge-sheet will begin as shovTi in the forms it 
Part I of the forms of charges which are given as examples. 

The description of an officer or soldier of the regular forces by 
his rahk and corps is a stifficient averment that he is an officer or 
(M.L.) ' 2 1, 
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bulks of procedurk. 


Add I soldiej*. and that he is aiueuable to military law. • Iii other cases, 
.. words must be added to show that the persoii ^ is ^ amenable to ^ 
military law. (SeeRule 10.) 

(2.) The commencement of the charge-sheet (according to the 
form in Part 1) will be followed by the charge or charges. 

(3.) Pach charge will consist of two parts : a statement of the 
offence, and a statement of the particulars. (Rule 11 (b).) 

(4.) The statement of the oflfence will be m one of the forms in 
PartIL 

(5.) Where two or more words or expressions occur in Part II, 
bi'acketed together one under the other, the particular word or 
expression should be used which most accurately describes the* 
oilence which appears to the officer framing the charge to be 
capable of proof by legal evidence. 

(6.) Where the officer framing the charge is doubtful whether' 
the offence so capable of being proved by leg^ evidence is more 
accurately 'described by one word, or expression, or by another, 
he may frame two or more alternative charges, each charge 
containing one of the words or expressions which appear to the 
officer to be applicable to the facts as capable of proof. 

(7.) Whei'e two or more of the words or expressions bracketed 
together appear, when coupled together Avith the word “and,” 
accurately to describe the offence, the charge may couple together 
such words or expressions •, but in no case must the cnai'ge couple 
with the word “or” two or more of the words or expressions 
bracketed together. (See Rule 11 (a).) 

(8.) For example, a man may be charged witli making away 
with his arms, ammimitiou, and necessaries ; but a charge for - 
making away with his arms, ammunition, or necessaries Avill be a 
bad charge. ' ' - . 

(9.) A man should not be charged, however, with making away 
with by paAvnuiganc^ selling his arms and necessaries, as in such 
case he is cha,rged Avith at least two distinct offences, which ought 
to he included in at least two distinct charges, one for making' away 
with by palming his arms and necessaries, the other for making 
away with by selling his arms and necessaries j but he may, if 
desirable, be charged in four distinct charges : one for pawning 
his arms, another for pawning his necessaries ; a third for soling 
his arms, and a fourth for selling his necessaries. 

(10.) Inthe foi-mer epmple (para. 8) the offence is the sale of 
bonie article which he is prohibited from selling, and is the same 
offi^nccf although committed- in respect of different articles.' In the' 
second example (para. 9) there are two distinct offences of making 
away with his articles— (a) by paAsming, (6) by selling— although 
committed in respect of the same objects — arms and necessaries. 

(11.) In a few cases, shown in italics bracketed thus (as for 
instance, in s. 4 (1 5), s. 6 (1), (e), (g), and (A), and s. 24), words 
may be inserted in the charge which are not- in the Act. In these 
cases the Act contains a general expression such as “ other person,” 
or “other place,” or “ other me^s,” and the officer framing 
charge must omit these wbidsj and^iniert a description of the 
person, place, or means. 

(12.) Words inserted in bra(kets,'thus [ ], without italics, 

must be adopted or .not according to circumstances. .For example, 
if the offender was not on active service, the words, “when on active 
service,” must be omitted. . ■ ' ' 

(13.) In some cases (for example, s. 10 (4), s. 14, s. IB (3),'s. 16, ' 
and^ss, 18, 27 (3) (4), and 37)^, the offepp'e '^n only -be committed- 
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KrLES OF FnOCFDOltE. 


(21.) The words “or near” and “or about” and “between* 
!• should never be used unless it is impossible to express the exaci 
place or time, or the exact place or time is clearly unimportant^ oi 
Tinless the word “between ” is' the most accurate expression of tht 
place or time. 

(22.) In many cases, as, for instance, where the defence is an alibi 
the time and place may be of the utmost importance in proving 
that alibi, although it is not the essence of the offence. 

(23.) There must be added <at the end of the “particulars’ 
a statement of any expenses, loss, or damage in respect of whicl 
the court-mai'tial will be ashed to award compensation iindci 
Section 137 or 138 (Rule 11 (p)). For example, there may be added 
to the “particulars” in the ease of a diarge of fraudulent enlistment, 
an averment to the effect that the accused thereby obtained a 
free kit, valued pounds, and in the case of a charge 

under s. 10 (2) or (3), that the accused thereby damaged 

*s coa^ to the value of , shillings, and 

*s watch to the value of 

shillings ; and other statements may be made, according to the facts. 

(24.) If, however, the expenses, loss, or damage were caused 
by an act or omission which constitutes another offence, specially 
specified in the Act, that act or omission should be charged as a 
separate offence ; for example, if a man deserts, and is deficient in 
his regimental necessaries, he should be charged in a separate 
charge for loss by neglect of his necessaries. It would not be 
proper to state it as a consequence of the desertion, or to award 
compensation for it upon a conviction for desertion only. 

(25.) A charge for an offence under the Acts relating to the 
auxiliary forces or reserve forces, or any other Act other than 
the Army Act must, in accordance with the Rules of Procedure 11 
and 134 (c), follow as nearly as possible the words of the Act ; 
and where the enactment is in the alternative, each charge must, as 
in the following forms state only one of the alternatives. 


FORMS OF CHARGES. 


Part I. 

Comamnemmt of Charge-Sheet. - 

The accused \nurnber^ rank, name, battalion, regiment] a soldier 
[officer] of the regular forces, 

or, 

The accused \rank, fuzme] an officer of the regular forces on the 
active list on half-pay, 

or. 

The accused [muX*, name] retired pay [or pensioner, or reservist] 
employed on military service under the orders of an officer of the 
re^ar forces, 

or. 

The accused \rank, name, regiment] an officer of the militia, [or | 


* ^ee pans. 561 an4 5S3, 



a» ofi« »' 5'e»“”'y 

AuEttst, 1901 J 1 or, , , . , 

volunteer battaW rf tlie * otkrmesu¥<^i 

to military law], or, r of a wjow* 

anoffloertMto®®^' , 

Act]) or, TniUliatnan [or Jpg,. 

. TUe accused ouP foe 

lieing Bubject to ” ‘ ^ ^jmy Act], 
rfa 178 (9) [<"■ "i cUei 




nUtES OF FROCEDtJRE. 


Part II. 


Statement of Offence* 


Offekcfjs IX Respect or Military Service. 


Telng 
means V 
to J 


compel 

induce 


“ I op 


irhfch it was 
> his duty to 
defend. 


Section 4. 

fa garrison. 

,I„.)Sh,oo.M,{gS»4S^ hjSS- 

(.a. guard. 

’a goremor 1 

(IMlTElng 1 1 f abandon it «i 

„ I “ 1 i: A j “«”*• 

, pirtoti] J 

farms I 

(2.) Shomelnlly casting array bis ammnnition >in the presence of the enem] 

Ltools J 

p,.) Tr»ch«™^ {SliSS'S” 

?toSSiilfce}*“"^ mot olfniM to He onow. 
farms. 

(4a.) Assisting the enemy rrith^ ammnnirion. 

lanppR«‘ 

(46.) Knowingly }“ enemy not being a prisoner. 

(£.} When a prisoner of war, rolnntarily {S? ““r- 

(6.) Knowingly doing, when on acrire'serrice, an act cal- f His Hijesty's forces. 

cnlated to Imperil the success of Lpart of His Majesty’s forces. 

(7.) Mtsheharlng ) 

Inducing others to ^before the enemy in sncb manner as to show cowardice, 
misbehare J 


Section. 5, 

(1.) When on actire seirfce, without ffii order to secure prisoners, 
orders from his saperior officer, s In order to secure horses, 
tearing the ranks i.on pretence ol taking wounded men to the rear. 

(2.) When on actire serrice f destroying 1 property without orders from his snperlor 
wilfully (.dama^g J officer. 

' fhy want of due precaution. 

(.’kr.) When on actire service, being taken prisoner-t through disobedience of orders. 

(.throngh wnful neglect of duty. 

(%.) After being taken prisoner when on actire service, failing to rejoin His Majesty's 
serrice when able to rejoin the same. 


(4.) When on actire service, without 

'by word of mouth) spreading reports) 

.[otAmsuej J sary J 

fin action ) using words) 

(8.) When on actire service • prenonsly to going V calculated , 

into action J to create J oesponocncy. 


SectiQXL 6. 

(1a). When on active service, leaving his commanding officer to go in search of plunder. I 

{ guard ) • 

lost J 

(ic.) (wnen cm active serrice,] forcing a safeguard. 

(ID.) (When on actire *®rrice.]-| soldier when acting as .«entinel. 
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RVLES OF FROCBOORE. 


f rceular forces. 

(3a.) Jolningin }iii forces belonging to HiaHajestyJ 

I, navy. 

(8b.) Being present at and'^ fregdar forces, 

not using his ntmost la mutiny 1 in farces belonging to His J reserve forces. 
eitdeaTours to sup- f sedition J Majesty's i auxiliary forces. 

WeM J inavjr. 


(4.) After 
coining 
to the 
kuow'- 
ledge of J 


an actual mutiny in forces regular forces 
an intended mutiny I belonging Lreserre forces 
I actual sedition f to His jauxillaiy forces 
intended sedition J Ibjesty’s j nary 

Section 8. 


rfaillng to inform 
vritbout delay 
bis commanding 
officer of -the 
same. 


rStrlking "I 

(1.) ■< Using violence to ^bls superior officer, being in the execution of his office. 
(.Offering violence toj 

fstriMng 1 

(2a.) [When on setira service,] •{ nsing violence to yhis mperlor officer. 

(.offei&g violence to J 

(26.) [When on active service,] »Btos{SortSte }'“Bnage to his superior officer. 


Section 9. 




(1.) Disobeying, in such manner as to sbovr a vrilful defiance of aathorityi n lawful 
command ^ven personally by bis superior officer In the execution of ^ office. 

(2.) [When on active service,] disobeying a lawful command given by his superior officer. 


Section 10 . 


{ refusing to obey '1 

SS^vtolence to f 
offering violence to j 

r stifblog 1 

(2.) Using violenoe to Va person in whose custody he was placed. 
L Offering violence to J 


an officer who ordered him 
into arrest. 


(3.) Keslstlng an escort whose duty it was{ g 


{ barracks, 
camp, 
quarters. 


charge. 


Section 11. 

r general *1 

(1.) neglecting to obey'f garrison ^orders. 

UofAer] J 


DESEHTion, ■Fraudulent Enlistment, and Absence without 

XiEAVE. 


Section IS. 


(I.) 

( 8 .) 


riWben on active service] 
s [When under orders for 
L acHve service] 

{ [When on scUve senice] 
[When under orders ' 
active sendee] 




deserting His Majesty’s seirice. 
attempting to desert His Iff^esty't service. 



Section 13. 

(1.) and (2.) Fraudulent enlistment. 


Section 14. 

(1.) Assisting a person subject to militaiy law to desert Hla Majesty's service. 

[ of a per-] 

son sub- 1 giving notice to bis commanding officer. 

Ject to I " 

military 
law not i 
for&- 
wflh / 


l. desemon 
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TtUliES OF PROCEDUKE, 


Offences in Relation to Persons in Costodt. 


Section 20. 


fl.) When in command 


{ guard 
picquel 
patrol 
post 


L able excuse 


picqnet unDtiilly] releasing without proper authority a 
patrol f penoa coauaitted tahiadarge. 
post J 

keep, 
gnardi 


».GnTi Tallowing to escape 1 committed to his charge f 
(2.) ■{ Without reason-| a person / whom it was his duty to 1 


Section 21. 


(lb.) Unnecessarily failing to bring a person's case before the proper authority for 
Investigation. 


12 .) 


After having 
committed a 
person to the 
custody of 


fan officer 
anon* 
commla* 
aioned 
officer 

a provost* f 
marshal 
an assls* 
tant 
provost* 
marshal 


failing 

without 

reason* 

able 

cause to 
deliver 


^at the time of 
the commit- 
tal or as soon 
aa practic- 
able 

within 24 
boars after 
such com* 
L mittal 


(3) When in 
command 
of a guard 
faliing 


rassoonashevas 
relieved 
from r guard! 
his \duty j 
wttlun twenty- 
four houn after 
a person was 
committed to 
hia charge 


to give in 
writing 
to the 
officer to 
■ whom ' 
he was 
ordered 
to re- 
port 


finto whose 
to the officer custody the 
to the non- person was 
commis- committed, 
stoned offl* an acconnt 
cer , in writing 
to the pro*, signed by 
vost-mar-' himself of 
shal the offence 

to the aasis' with which 
tant- pro- the person 
vost-mar* so com* 
_ shal mitted is 

charged. 

that penon's name. < 

that person's offence sofarashnownto 
him. 

{ by whom 
the per- 
son was 
cbarged. 

tne wntien T f by whom the 

msconnt L officer J person was 
given him |[ person n committed to 
by the J ^ his cnstody. 


Section 22. 

f arrest 1 

\Xotker low/ttl ciutodp^ j 


Offences in Relation to Propertf. 

Section 23. 

(1.) Counhlng at the exaction of an exorbitant price for Jlet to a sutler. 


( 2 .) 


Ikying a 
duty upon 
Taking a fee 
in respect of 
Taking an 
advantage 
in respect of 
Eeing interest- 
ed in 


the sale of provisions \ brought 
the sale of merchandise J Into 


in fcom- 

astatSn 

-barrack f £ 


the sale of IprovUioDS f for the n: 

the purchase of /stores \ forces. 


a rpfucs] 
use of some of Bis kfuJesty's 


rklaking away with by 
,(].) ■< Being concerned in making' 
L away with by 


{ 


Section 24. 

fbJsarms, 


pawning 

selling 

destruction 

Xofftenrise] 


(2.) Losing by neglect 


his arms, 
bis ammunition, 
his equipment, 
hisinstnunents. 
his clothlqg. 

bis regimental necessaries. 

La horse of which he had charge. 


his ammunition, 
his equipments, 
his instruments, 
his clothing. 

bis regiiuenial necessaries, 
a horse cf which he had charge. 
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O'!.) Making away with 


4 


-j(4.) Wilfully injuring 


pawning 
selling 
destruction 
I [ofAcnewej J 

his arms, 
his ammunition, 
bis equipments, 
his instruments, 
his clothing. 

his regimental necessaries, 
a horse of wliich be had charge, 
a military decoration granted him, 
'a comrade. 


a military decoration granted him. 


property belonging to 


[public property. 

(C.) Tll'treatfng a horse used In the public serrlce. 


an offleer, 
a regimental mess, 
a regimental band, 
a regimental Institution. 


Offences in Eelation to False Documents and Statements. 


Section 26. 


(1.) In n 


^report 
return 
muster roll 
pay list 
certificate V 
book 
route 
[otAer 

Ldecument] . 


made by him 
signed by him 
of tho contents of 
which it was his 
duty to ascertain 
the accuracy 


knowingly making 
being privy to the 
making of 


a false statement, 
a fraudulent state- 
ment. 

an omission with 
Intent to defraud. 


>2 \ J Knowingly, and ' 

withiStVnttol,,?;?;^”' d{^4 


} a documenf) 

which it I presorre, 
was his I produce, 
duty to J 

fs.) Where it was ms omciat auty to msae a aeciamtion respecting any matter knowingly 
' making a false declaration. 


(I.) When signing a document 
relating to 


Section 26. 

rpay 
' arms 
ammunition 
equipments 
dothing 
regimental 
necessaries 
provisions 
furnituro 
bedding 
blankets 
sheets 
utensils 
. forage 
i,etores 


leaving in blank a material part for 
which his signature was a voucher. 


(2.) iBrctpablo neglectj™^® {S retora}''’*'®’* 
t omitting to J 


Section 27. 




be 


( 2 .) 


. , , ... , f knowingly maktag a false statement f an offleer. 

In niaWng a complaint J character of la soldier. 

iviicro XlC tOOQCnt< fTnntGTlfil fflCtR. 

himself wronged ^knowingly and wilfully suppressing material fact. 

'■desertion. 


(3.) Falsely stating to his 
qommandlng offleer j 
I tbat he had '' 

(4.) Making a wilfully false ^ 
statement to a 


been guilty of 

served in and 
been dl8-< 
ohargedfrom 


< fraudulent enlistment. 

L desertion from the navy. 

( a portion of the regular forces, 
a portion of the reserve forces, 
a portion of the auxiliary forces, 
the navy. 

1 respect of the prolongation of furlongli . 
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BtJLES OF rftOOEDUBK 


Offexces i5r Relation to Courts-Martial. 

Section 28* 

It t itn..- / Bummoned \as a Tritness before a coart-martlaL making default 

(1.) When duly to attend/ in attending. 

f take an oath legally required by a court-martial to be taken. 

(2.) Refusing to4 make a eolemn declaration legally required by a court-martial to be 
L made. 

(3.) Refusing to produce /potrer I legally required by a comt-martlal to be produced 
a document in bis t control / by him. 

(4.) Refusing when a irltnesa, to ansirer a question to which a eourt-martfal might legally 
require an answer. 

(5.) Being guilty of contempt of ‘{threatening 

a court-martial by 1 / an lateiTnption\ in the proceedings of such 

l-“’^"8-^adiBtnrhaice / court. 


Section 88. 


a court-martial. 


when ’exam- f f hefore 4 a conn \ antborised by the Army Act to 

inedon J lanofiBcer / administer an oath. 


Offences in Relation to Billetino. 


Section 30. 


J violence 
extortion 

treaimem oy 




] making disturbances 
(. in billets 


fon complaint 
J and proof of 
tbe fU-treat- 
ment by 


1 of the occupier “I ■« 

^ of a house was billeted, 

iu which a J"®”® J 


r 


violence by 


extortion by 
making dis- 
tnrbances 

an officer 
"a soldier 

in billets 

- by 



under his command, of 
the occupier of a house 

in»Ud..{S" 

was billeted to cause 
compensation to he 
made for the same. 


(.3.) Faib'ng to com- 
ply uith tbe 
prorisions of 
the Army Act 
with respect 
to the 


he 

his horse 

r {“S'e"}™®®' “® comauffll 

the horse r an ofBcer\ under bis 
of \ a soldier / command 


had been 
billeted. 


payment of the'i 
just demands r 
of a person on 
whom I 

making up and I 
transmittingof 
an aoconnt of I 
the money due 
to a person on 
whom J 

(4.) Wilfully demanding billets which were not actually required/ personlentitledto he 
for»me 'l horse / billeted. 

.. . /Taking \from a/ money \ / excnsingl. 

' ’’ I Knowingly snfTeriug to be taken /person la reward/ l relieving/®®®™®® 

fcn t J Offering/ menace to /a constable l to make him give billets contrary to 

I Using \compnlsion on 1.8 - - 


Tmenace 

(“•){oag'^co2pd 

t Sion on 


-}■ 


a civil otfleer/ 


con- 

stable, 

dvlll 

officer 


tending 


rage 


{offmng|' 


menace to 
compulsion 
on 


a person 
tending 
to ob-^ 
Uge 
him 


the Army Act. 

ing part 
of 

tending to indnee him to do 
something contrary to 
fto receive without his' 

consent, b{®®«°® } 

not duly billeted upon 
him in pursuance of 
to] furnish some accom- 
modation which he is 
not required to furnish 
by 


his duty under 
the provisions 
of the Asmf' 
Act relating 
to billeting. 


tbe provisions of 
the Army Act 
relating to billet- 
ing. 
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RULES OF rROCKDURB. 


Miscellakeous Military Offerces. 

Section 85. 

(J.) rcffardlnff the Sovere^n. 


Section 36. 


(l.) Without r verbally 
due J in vnitinc 
oO by - 


nuiho-'i by siimai" f-toclosfngf \ 
rity 


\diB 


r eoue forces 1 at such timo 

ttenani6e«ofy®““® 

ftenMltionoH oi tbe forces manner as 
the posiuon w | 

I the forces f dncedeffccts 

some prepa-'l o]»ra> I f iiUnrious to 

rations for 1 tions lot some Els Majes. 
some orders [move- f forces J tfa service. 

. relating to J ments J 


(i.) 


Section. 37. 

12.) After rocoLving the /an officer \unlawfully detaining t . . . 

payof /a soldier /nhlawfally refoslngto 


{Fighting 
Promoting 
Being concerned in 
ConiuTing at fighting J 
(2.) Attempting to commit suiddc. 


I- 


Section 38. 


a duel. 


Section 39. 


(i.) On application 
being made CO 
him 


^ to delher over to the civil') f accused ot an 

l^an officer J offence pun- 
' i Isbahle by a 
1. dvR court. 


( to delher over to the civile 
neglecting! magistrate I an officer 

reiusing i to assist in the lawful ap- f a soldier 
I, prehension of J 


{!.) 


{ An act 'I 

Vto the prejudice of good order and military disdpline. 
, .V.Sgi\Nlt ) 

Section 41. 


Section 40. 


' When on active service 1 

In Gibraltar f treason. 

In some place not in the United Kingdom or ) committing j murder. 

(1-4 ) Gibraltar and more than one hundred V the offences manslaughter. 

miles as measured in a straight line from I of l treason-felony, 

any city or town in which be can be tried I [ rape, 

by a competent civil court for the offence J 
(5.) Committing a dvil offence, that is to say [stale the ojfence Ufcordinu to English lav", 
eif/^r using Iigal to-ms, c.g , arson, larceny, Uicceny from the person, assault, robbery, 
with violence, cc., or, in ordinary language, e.g., stealing, u-unlly injuring property, 

setting fire to a house, &c.] or r j. 


Section 165. 


/purchase 


(1-3.) 


pCegotiBtin(> 
Acting as 
agent for 
Aiding ' 
Conniving 
L at 


■> of a commbsion in Bis Tlajesty's regular 
/ forces. 

/promotion in I ' _ - 

fof any valuable | retirement 
< consideration in < from 
1. respect of any i employment 
V. iu J 

any exchange made in') 
manner not antho-. i 
lised by regoiatiDns ' 


the. 

“'®' / receiving 


His Majes- 
ty’s regular 
forces. - 


made in pursuance 
of tho Regimental 
Exchanges Act, 1875, 
and in respect of 
which a 


I sum of money / i,., /given. 

ilcoimderaiion)/ /receireJ. 
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544 Farther El usti'ations of Charges. 


No. 2. 

Ghabge-Biislt. 

Sec. 4 (7). TIi 6 accused, No. Private , Battalion, 

Begiment, a soldier of the Eegxto forces, is charged Trith — 

MUhehavitig before the etienig in such a manner as to show cowardice^ 
in that he, at , on , during an attack on , an 

when under the enemy’s fire, fell out of the ranks, under pretence of bcin 
unable to march fuvthci’. 

No. 3. 

GhaugE'Sueut. 

See. 5 (1), The accused. No. , Private , Battalion, 

Begiment, a soldier of the Bognlar Forces, is charged with — 

When OB active service, without orders from, his superior officer, leaving th 
ranks on pretence of taking looundedmen to the rear, 

in that he, at on , when in the ranks, and during an attack 

upon , wiiliont orders from his superior oiBcer, on pretence 

of taking to the rear Lieutenant who was 

wounded, left the ranks. 

No. 4, 

Charoji-Shekt. 

Sec. 5(3). The accused. No. , Private , Battalion, Begiment, 

a soldier of the Begular Forces, is charged with — 

When on active service, wilfuUg desfroging prqper/g ivithoiii orders from his 
superior officer, 

in that he, on , in , and encamped near the village 

of , without orders from his superior officor, wilfully set firo tp 

a dwelling-house, situate in the said village. 


No. 6. 

Ghauge-Sheet. 

Sec. 6 (la). The accused, No. , Private , Battalion, Begiment, 

a soldier of the Begnlar Forces, is charged with — 

When on active service leaving his commanding officer to go tn search of 
plunder, • 

in that he, on , when belonging to a force in militaiy occupation 

of , and when marching with his battalion under Lieutenant- 

Colonel , through the town of , Ich his commanding 

officer, and went in search of plunder. 


No. 6. 

Charge-Sheet. 

Sec. G (Ic). The accused, No. , Private , Battalion, Begiment, 

a soldier of the Begular Forces, is charged with — 
r When on active service} forcing a safeguard, 
in that he, at , on , in , wilfully, and after being duly 

warned, entered a dwelling-house in street, at , in which, 

by orders of the General commanding, Serjeant had been placed 

as a safeguard, for the protection of the occupants and the property therein,* 
and took thereiErom five bottles of wine, value * , or thereabont. 

No. 7. 

Charge-Sheet. 

See. G (Id). The accused, No. , Private • , Battalion, Begiment, 

a soldier of the Regular Forces, is charged with — 

[When on active service}forcing a soldier when acting as sentinel, 
in that he, at , on , after being warned by the sentry''^'' 

No. Post, Guard, not to pass, passed the said sentry. 

k 

No. 8. 

Charge-Sheet. 

Sec. G ( 1 /), The accused, No. , Private , Battalion, Begiment, 

a soldier of the Begular Forces, is charged with— 

[When on active service} doing violence to a person bringing provisions to 
the forces, 

in that he at , on , assaulted one , a sutler, who was 
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briuEiing into camp broad and vogotabloB for the uso of tlio troops [and 
forcibly took from him a portion of tlio same, value ]. 

No. 9. 

0uABO1'-SH£ET. 

Tho .accused, A.13., sutler, being subject to military liiw as a soldier by gee. 6 (K) 
reason of accompanying His Majesty's troops on active service in [KgyptJ, is 
chiirged with— 

When on active service committing an ojjenee against the person oj a resident 
in the counirij in which he teas serving, 
in that ho, at , on , committed a rape on 

of 

No. 10. 

OlIAUaE-SHEET. 

The accused, No. Private , Battalion, Hegimcnt, Sec, G (1/). 

a soldier of tho Begular Forces, is charged with ~ 

When on active service committing an ojfence against the person of an 
inhabitant of the oountrg in which he was serving, in that he, 

at , on in Egypt, assaulted , of > 

No. 11. 

Chahok-Sheet. 

The accused, No. , Private , Battalion, Eegimont, Sec. 6 (ty). 

a soldier of the Begular Forces, is ohargod with — 

[ When on active seroicel breaking into a house in search oJ plunder 
in that he, at , in [Egypt] , on broke open the front 

door of a dwelling'house No. , in street, and entered it in 

search of plunder. 

No. 12. 

Ohakob-Sheet. 

The accused. No. , Private , Battalion, Sec. 6 (14). 

Bogiment, a soldier of tho Begular Forces, is charged with~ 

[When on active service] bg discharging firearms, inlentionaUg occasioning 
false alarms on the march, 

in that he, on * , when on the march with his Battalion 

liotwGou and , hy intentionally disoliargiug his rillo, 

occasioned a false alarm. 

Note,— It there is a doubt as lo wliether the discharce of Die rifle was iutentioual, 
a charge similar to No. 14 can be added as an alternative in the same cbarge-slieet. 

No. 13. 

Oharoe-Shbet. 

The accused, No. , Private , Battalion, Bogiment, See. 6 (lA). 

a Boldiorof tho Begular Forces, is charged with— 

IPAeii a soldier acting as sentinel [on active service] sleeping on his post, 
in that he, nt , on , between 1 and 2 a.m. when sentry on 

No. Post Guard was asleep. 

No. 14. 

OHAnOE-SHEBT. 

The accused, No. , Private , B.attal)on, Begimunt, Sec.Gfla). 

a soldier of the Begular Forces, is charged with— 

£g discharging fire-arms, negligently occasioning false alarms in camp, 
in that he, when encamped with , at . . > 

by negligently discharging his rifle at about midnight, occasioned a false 
'’'Slann in the said camp. 

No. 15. 

C>lABG£>SilEET. 

The accused, No. , Serjeant . _ , Battalion, 

Bogiment, a soldier of the Regpilar Forces, is charged with— 

Causing a muting in forces belonging to Bis Majesty's Jlegulnr Foives, 
in that he, at . , on , in his Barrack Boom addressed charge. 

Serjeant , Private , and other soldiers, g . 

Bogiment, there assemblecl, in nintinous language, by advising tbcm not to “ ' '■ 



Se>;ond 

cliiirf'e. 

Scc.7(2ft>. 


SfC 7 (34 


Sec. 7 (4). 


See. e ( 1 ). 


Sec. 6 (2a). 


See 6(2i). 
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turn out &t Oommanding Officer’s Parade^ at 10 o’clock next day iu 
consequence of whicli language they, the said Serjeant . 

and Private , and other soldiers of the said Battalion, aid 

not turn out for the said parade. .... 

Endeavouring to persuade persons in Bis Majesty s Regular Forces lo join i» 
a mutiny, , . , 

in that he, at . ,on stated m the first charge, 

endeavoured to persuade Lance-Corporal , Battalion,^ . j i i 

Begimtnt, to join in a mutiny, and not to mount guard, for which duty ho, 
the baid Lance-Corporal, had been duly warned. 

No. 16. 

(Joint Trial.) 

Chasge-Sbeet. 

The accused persons, No. , Private, , Battalion, 

Begiment, and No. , PriTOte , Battalion, 

Begiment, soldiera of tho llegttlar Forces, aro_ charged with— _ 

Joining in a mutiny in forces belonging to Bis Majesty's Regular 
Forces, 

in that they, at , on [or about] ^ joined in a mutiny by 

combining among themselves Land with other soldiers of the ^ J 

to resist and offer violence to their superior officers in the execution of their 
duty. 

iVble.— This charge is equally applicable to the case where a single person is 
charged. 


No. 17. 

Chasge-Sheet. 

The accused, Bombardier , Battery, Boyal Field j 

Artillery, a soldier of the Segular Forces, is charged with— 

J/ier coming to the knowledge of an intended mutiny in forca belonging^ to 
Bis Majesty's Regular Forces, failing to infom without deiag his commanding 
officer of the same, 

in that he, at , on , was present in the public-honso known 

as the Bed Lion, where Bombardier * , Gunner , 

and other soldiers of ^ Battery, Royal Field Artillery were assembled, 
and, in his hearing, agreed to cut up and destroy the harness helonging to 
the said Battery, and failed to inform his commanding officer thereof. 


No. 18. 


Chabge-Siieet. 


The accused, No. , Private , Battalion, 

Regiment, a soldier of the Re^lar Forces is charged with — 

Striking his superior officer, being in (he execution oj his office, 
in that he, at , on , struck with his fist in the face 

Corporal , Regiment, who was at the time 

in command of an escort taking soldiers in custody to the guard-room. 


I 


No. 19, 


CbabgE'Seeet. 

The accused. No. , Private , Battalion, 

llerfment, a soldier of the Regular Forces, is charged with— 

{When on active service} faring violence to his superior officer, in that he, 
nt ,on , when checked by Oorpoiul 

Regiment, attempted to strike the said corporal ' "V 


No. 20, 

Cbabce-Sueet, 

The accused, No. , PriTOte , Battalion, 

Eogimenl, a solffier of the Regular Forces, is charged with — 

{When on active service} using threatening language to his superior officer, 
in that he, at , on ' , after having’ been 

tawiirded a punishment by his commanding officer, said to Serjeant 
, Regiment, •' 111 be revenged on ,vou for this, yet." 
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- Further Ilhistraiioiis of Charges, 

No. 21. 

Chahois-Siieet. 

Tlio nccuscd, No. , Privftto , Battalion, Sec. 9 (1). 

Bopiiment, a soldier of the Eogulnr Foroos, is charged 'vritli— 

Disobe^inff in suck manner as to show o_ mlfiil defiance of autkorUi/, a 
lawful command given personalhj by Ms superior officer, in the execution of his 
office, 

In that ho, at , on when personally ordered by 

Captain , Bogimont, upon oommanding 

ofllfcr's parade, to lake up his rifle and fall in, did not do so, divesting 
himself at (ho s-anio timo of his waist bolt, and sajing, “ I'll soldier no moro, 
you may do what you please.” 

No. 22. 

GlIAIlOE-BltrET. 

The nccuscd. No. Private , Battalion, Sec, 9(2). 

Bogimonf, a soldier of tho Bogular Forces, is charged with — 

[117/cn on active sci’t'/ccj disobeying a lawful command given by his 
superior office}', 

in that ho, at , on did not leave tho canteen when 

ordered In do so by Corporjil , Eegiraont. 

No. 2.3. 

CirARGE-SlIEIT. 

The accused. Captain , Biitfalion, Bogimont, an Sec. 10 (I), 

officer of the Bogular Forces, is charged with— 

117/cn eo}ice}mcd in a quairel, refusing to obey an officer who ordered hm into 
arrest, 

in that ho, on , in the autc-rooin of tho offleers' mess 

at , after h.anng quarrelled with and struck Lieutenant 

I Begiment, on being ordered into arrest 

by Lieutenant , Begiment, refused 

to obey tho order. 

No. 24. 

Cuauce-Sheet. 

The accused. No. , Corporal , Dragoons, a soldier Sec, 10 (2), 

of tho Bngular Forces, is charged with— 

Striking a person in whose custody he was placed, 
in that he, at , on ,'whcn placed in the custody of 

Folico Coiislahlo , struck with his waisUholt, on the head, tho 

said Police Conslahlo, 

No. 25, 

Cjiaiige-Siieet. 

Tho accused, No, , Drummer , Battalion, Sec. 10 (1). 

Begiment, a soldier of tho Bogular Forces, is charged with— 

Breaking out of Btt}racks, 

in tliat ho at , on , broke out of barracks, when his duty 

required him to ho in barracks. 

No. 2G. 

OlfAHGB-SllEET. 

The accused, No. , Serjeant , Hussars, a soldier Sec. 11. 

of tho Bogular Forces, is charged with— 

Neglecting to obey camp orders, 

in that he, at , on bathed in tho river _ , above 

camp, contrary to a camp order directing nil persons to abstain from bathing 
that part of the river. 

No. 27. 

CllAHGE-SUEET. 

The accused, William Eobinson, being a person subject to military ,law as Sec. 11. 
an officer by reason of his accompanjing His Majesty's Foi’ces on active .»;rl 
service in Afghanistan, and holding a pass entitling him to bo treated on 
the footing of an officer, is charged with — 

Niglecting to obey camp orders, _ 

in that he, on , entered tho village of , contrary to a camp 

order directing ail persons to abstain from entering (hat rillage. ■ 

(m.L.) 2 ^ ^ 
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No. 28. 


See. 12 {la}. 


Sec. 12(lfl), 


Charge-Sheet. 

The Rccusecl, No. , Private , Lattaliou, 

Eegiment, a soldier of tho Kegular Forces, is cliarged . 

I on active service! deserting Bis Majestg s Service, ‘ 

in that ho, at , on , absented himself 

Eegiment, until apprehended at i 

, by the civil power, as a stowaway on board the 
, wMch was about to leave the harbour 

No. 29. 

Ghaugb-Sheet. 

The accused, No. , Private , Battalion, 

Eegiment, a soldier of the Bcgnlar Forces, is charged with— 

r Il'ilen on active service] attempting to desert Bis Majesty's Service, 
in that ne, at , on , concealed himself in a beok_ room 

of a house situate in , and when apprehended by the military 

police on the same day was partly dressed in plain clothes. 

AWe.— Inthe two preceding charges, if the soldier was under orders for nctirc 
serrice, the charge will bo the aame. with the substitution of ‘‘under orders for 
active serrice" for “on active service." 


from 

on 

steamer 

for 


No. 80. 

Gkaboe-Shest. 

Sec. 12(ln). The accused. No. , Private , Battalion, 

Eegiment, a soldier of the the Hegular Forces, is charged with— 

* Deserting Bis Majesty's Service, 
in that he, at , on , absented himself 

from Eegiment, until apprehended by the civil 

power at , on [where he was in civil employment, 

and dressed in plain clothes]. 

No. 31. 

Gharoe-Sheet. 

Sec. 12(lo). The accused, No. , Private i Dragoons,^ 

a soldier of the Begular Forces, is charged with— 

[IITlen under orders for active service] 

Deserting His Majestfs Service, 

in that ho, at , on , when under orders fur embarha- 

tion for active .service, absented himself from the of until 

the of , with intent to avoid such embarkation. 


No. 3?. 

Charge-Sheet. 

Sec. 13(1). The accused, No, .Private , Battalion, 

Eegiment, a soldier of the Eegular Forces, is charged with — 

Fraudulent enlistment, 

in that ho, at , on , when belonging to 

the _ ^ _ Eegiment, without having fulfilled the conditions 

enabling him to enlist, enlisted into Eis ilajesty’s Eegular Forces for general 
service [or for service in the regiment], thorebj* obtaining a 

free kit, value 

No. 33. 


Dragoons, a soldier 


Ghasge-Sheet. 

Sec. 14 (1). The accused, No. , Private , 

of the Regular Forces, is charged with— 

Assisting a person subject to Military Law to desert Bis Majesty's Service, 
in that he, at , on [or about J , well knowing th^. 

Private , Eegiment, was about to desert, 

provided him with a smt of plain clothes. 

No. 34. 

' Charge-Sheet. 

T'b^l'cusedjNo. ^ .Private , Lancers. a soldier 

of the Jugular F otces, is charged with — 

'' ^ Absenting himself without leave, 

in that he, at ^ ^ absented himself from tattoo roll call 

on * till 7.30 a.ra. on 
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Further lllmtratioM of Charges, 

No. 35. 

Cjiahoe-Shbet. 

1 The accused, No. , Gunner , ’Baflovj’, Koyal Field m. 
1 Artillcr}’, a soldier of tlio llogular Forces, is charged witli — 

Failing to appear at the place nf rendezvous appointed by his commandimj 
oficer, 

in tliat ho, at _ on , Avhou in billot in the town 

, failed to aitpear at fhc market square in that town, (he 
..place of rendezvous duly appointed by , , his commanding olliccr. 

No. 86. 

Ciiauoe-Sheet. 

ThonccHsod,No. , Bugler , Battalion, Sec. 15 ft). 

Eegiment, a soldier of tho Ecgiihar Forces, is charged with— 

When in camp being found beyond the limits fxed by Regimental Orders 
without a jKiss or written leave from his commanding officer, 
in that ho, when encamped ncjir IJxoter, was found’ on , in 

Topsham, without a pa.sa from his commanding officer. 

No. 37. 

CjtAU0E-SHM5T. 

Tho acoused, Lieutenant , Hegiirent, an officer of the Sec. Ifi. 

Itcgulnr Forres, is charged with — 

Ikhncing in a scandalous manner tmbteming the character of an ojicer 
and a gentleman, 

ill (hat ho, at , on , in payment of his me.ss 

account, gave 5Ir. , tho inc.s.s man, a cheque for 31/. on Messrs. 

Cox ami t.'o., Army Agents, well knoniug that he had not sufficient funds in 
tho hands of tho said Agents to meet the said clicque, and having no 
reasonable grounds for supposing that the aforesaid cheque would be 
honoured when presented. 


No. 38. 

CltAKOE'SltBlTr. 

The accused, Captain , Eegiment, an offirer of the Sec. 16, 

Eegulnr Forces, is cliargcd with— 

Behaving in a scandalous manmr vnbeenming the character off an officer 
and a gentleman, 

in tliat he, at , on , [or heliveon 

and 3, wrote and sent to lus commanding oflicor, Lieut,* 

Colonel , Eegiment, an anonymous letter in which lio 

made use of tho folloiving words 

“By stopping leave and overworking your officers and men, 3 'OU make tiio 
Eegiment a hell upon earth. Your tyrannical conduct is a matter of general 
remark, and you may roly on it, unless j'on change, complaints will be mado 
against you at tho nest General’s Inspection.” 

No, 39. 

CUABOE-SUEET, 

The accused. Captain , Army Pay Department, an ofliccr Sec. 17 (a), 

of the Eegular Forces, is charged with— ^ 

When charged with the care of public moneg, embezzling the same, 
in that ho, at on , [or between 

and ], when cliargcd Avith tho caro of public money, 

having received n cheque for twenty-five pounds to cash for public purposes, 
applied the cash to his own use. 

f~ ■ A'ote.—Tlie particulars should stale the acts which are alleged to have leen done 
by the accused and to amount to embezzlement. , 

No. 40, 

Oiukoe-Sheet. 

The accused, Quartermaster , Eoyal Army Medical Corps, an gee. 17 (a), 

officer of the Eegular Forces, is charged witli— 

When charged xeitb the care of public goods, fimdulenily misapplying the 
SdDlC 

in that he, at ,on [or about] , when chai-gcd 
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Further Illustrations of Charges. 

TEith the care of ten rugs for hospital use, value 

or thereabout, used the said rugs for his own bed ("gaTe Iho same away to 
Sei^eant and Private , for their own use]. 

No. 41. 

Chabge-Sheet. 

Sec l7.(a). The accused, No. , Corporal _ , Army Ordnance Corps, a 

soldier of the Begular Forces, is charged with — 

ir^en concerned in the care of public goods^ stealing the same, 
in that he, at ,»on [or about] when employed- 

in the care of Ordnance Stores, stole three revolver pistols value twenty- 
eight .shillings each, part of the said stores. 

No. 42. 

Charge-Sheet. 

Sec. 17 (o), The accused. No. , Staff Serjeant 

Army Service Corps, a soldier of the Begular Forces, is charged jrith— 

TFAen concerned in the distribution of public goods, fraudulently misapplying 
the same, 

in that he, at , on , when concerned in the 

distribution of coals to Battalion, Begiment, with intent to 

defrand, issued foiw sacks thereof, weighing two cwt. each or thereabout, 
■' of a total value of , or thereabout, lo , a person not 

entitled to receive them. 

No 43. 

CharoE'Sheet. 

See, 18 (la), The accused. No. , Private , Battaliob, 

Begiment a soldier of the Begular Forces, is charged with — 

Malingering. 

in that he, at , on , [between 

and ], with the intention of evading his duties as a soldier 

counterfeited dumbness. 

No. 44. 

Charge-Sheet. 

SeAlS(U>}, The f cctised. No. , Private , Hussars, .a soldier of 

the Begular Forces, is ch.Trged with — 

Feigning disease, 

in that he, at , on , pretended to Surgeon 

that he was suffering violent psins in the head and down his hack, whereas 

he was not so suffering. 

No. 45. 

Charge-Sheet. 

Sec. 18 (So), The accused. No. , Private , Battalion, 

Benment, a soldier of the Beggar Forces, is <diarged with — 

Wilfully maiming himself with intent thereby to render himself unfit for 
sendee, 

in that he, at , on , when sentry on No. 

Fust Guard, by discharging Ins rifle wilfully, blew off the fore and 

middle flngcr of his right baud. 

No. 46. 

Charge-Sheet. 

Sec. 13 (3). The accused, No. , Private , Battalion, 

Begiment, a soldier of the Begular Forces, is charged with — 

Being wilfully guilty of misconduct by means of which misconduct he delayed 
the care of disease, 

in that he, at , on , [between - ' 

and, , . , ]i ■'riien under medical treatment for syphilitic sores, 

tampered with the said sores by the secret application of bluestone. 

No. 47. 

Charge-Sheet. 

Bee. 18(3). The accused. No , Private , Battalion, 

Begiment, a soldier of the Begular Forces, is charged with— 

, rfwoteyiny orders by rxans of which disobedience he delayed the cure 

of his disease [or in^i-mjl'y], 
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j; tliat he, „t of OJ 
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Further Jlbistrations of Charges. 


Sec. ZC (2;. 


When in command of a p 2 cquei Kilfulhj releasing, without proper authorilg , . 

a person committed to his charge, _ . . 

in that he, at , on , Tvlien m command of a picqnet 

patrolling the toirn, leleased Private , . » , , ^ I 

Hegiment, a peison Tvbo bad been committed to his charge bj* provost-' 
serjoant 

No. 5i. 

Ghasgs-Sh£et. 

See. 20(1). The accused, No. .Serjeant , Battalion, - - 

Bcgiment, a soldier of the Regular Forces, is charged with— 

liVjcn in command of a guard releasing, without proper authoritg, a 
person committed to his charge, i 

in that he, at , on , when in command of the 

barrack guard, without authority released Corporal^ , i 

Battalion, Regiment, a pcison committed to his charge. 

No. 55. 

Chauge- Sheet. 

The accused. No. .Corporal , BatUilion, 

Regiment, a soldier of the Regular Forces, is charged with— . 

Wufallii allowing to escape a person committed to his charge,, \ 

iu that he, at Liverpool, on , when in command of an escort 

cunducling to Dublin Private , _ Battalion, 

Regiment, a person committed to his charge, without valid cause left thej 
person and escort, when the said person escaped. 1 

Xote. — Upon this charge a court-martial is competent to find tlie accused 
ciiiltv of "without reasonable excuse, allomng to escape tlie person committed to | 
his charge.” Bee. 56 (5) Army Act. | 

No. SC. 

CllABOE-SlIEET. 

The accused. No. , Corporal , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Without reasonable excuse alloicing to escape a person committed to /tts] 
'.barge, * 

In tlint he, at , on , when conducting to bis 

Battalion, Private ^ , Battalion, Regimetit, 

a person committed to bis charge [allowed a crowd to assemble round the | 
said pejson without taking reasonable meaus to prevent it, and thus] pei-mifted 1 
the escape <if the said person. j 

No. 57. 

Chahge-Sheet. 

The accused, No. , Privato , Dragoon Guarths, a. 

soldier of the Regular Forces, is charged with- 


Sec. 20 (2). 


Sec. 22. 


When a person in cotfinement escaping. 


, when in confinement 


Sec. 22. 


in that be, at , on 

at escaped 

No. 58. 

Charge-Sheet. 

The accused, No. , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

irAen a person in laxoful custodg attempting to escape, 
in that he, at , on when proceeding under 

escort to , broke away from his escort and attemiited to 

escape. 

No. 69. 

Charge-Sheet. 

The accused, No. , Privnte , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

First . , awag with by pawning his clothing and regimental necessaries, 

cbnrge. ‘hat he, at _ , on [or about^ , pawned to , 

Sec 24 (I). shillings, one pair of ankle boots and two brushes, and 

‘ ' one flannel shirt: 

Second . lostxiff bg neglect his clothing and regimental necessaries, 

charge. in that he, at the place and on [or ahont'| the day aforesaid, was defleient 

Sec. 24(2). 
ajJr. . I A 


I 
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Further llUiMrations of Charges, 


Sec. 41. 


Sec. 41. 


Sec. 41, 


Sec. 41, 

First 

charge. 


Second 

charge. 


No. 78. 

GbAHOE-SH££T. 

The accused. No, .Private t Battalion, 

Itegimcnt, a soldier of the Eegukr Forces, is charged with— 

When on active service committing the ojftnce of murder, _ 
in that he, at Ismailia, on [or ahontj , when on active sciTico, 

did feloniously, wilfully, and of malice aforethought kill and murder one 
Huniantoo, a native of the East Indies, a camp foUovrer. 

No. 79. 

GhAsgs-Sheet. 

The accused, No. , Private , _ Battalion, 

Regiment, a soldier of the Regular Forces, is charged with — 

Coffimitting a civil offence, that is to sag, burglai^, 
in that he, at , on , at about midnight, forced open! 

the back door of the dwelling house of ,at _ ,fti>d| 

entered the said dwelling house, with intent to commit a felony [and 
feloniously took therefrom two silver candle-sticks value or 

thereaboutl 

No. 80. 

Chaege-Sheet. 

The accused. No. , PriTOte , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with — 

Committing a civil ojjence, that is to sag, robherg with violence, 
in that he, at , on " , feloniously assaulted , 

and took from his person a silver watch and cliain, value [or there- 

about]. 

No. 81. 

Ghakgb-Sheet. 

The accused. No. , Private , Battalion, 

Regiment, n soldier of the Regular Forces, is charged with— 

Committing a civil offence, that is to sag, stealing, 
in that he, at , on , [under pretence of making a 

purchase] stole from the shop of , a tobacconist, half a 

pound of tobacco or thereabout, value , belonging to the 

said 

Committing a civil ojfcnce, that is to sag, receiving stolen goods hiowing 
them to be stolen, 

in that he, at , on , was in possession of half a 

pound of tobacco or thereabout, value , tho property of the 

said , wliich he icnew to have been stolen. 


No. 82. 

ChabgE'Sheet. 

Sec. 41. The accused, No. , Seijcaut ' , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with — 

Committing a civil offence, that is to sag,forgerg, 
in that he, at , on [or about] , with intent to defraud, 

forged the name of Captain to a post office order for four ponnds 

two shillings and sixpeuco [and thereby obtained the sum of four ponnds iw'O 
shillings and sixpence]. 

No. 88. 

Chakge-Sheet. 

*Eec.41, The accused, No. , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Committing a civil ofence, that is to sag, uttering counterfeit coin, 

in that he, at , on , in a public-house know^ 

the Royal Arms, uttered a counterfeit half-crown, knowing tho same to be 
counterfeit. 

Abte.— offender utters counterfeit coin If he endeavours to pass it in payment 
of goods, Ac., though it be not accepted, or if lie tries simply to get it changed 
into other money. 

No. 81. 

Chauge-Shbet. 

JUil. Act, The accused, No. , Private , a militiaman of 

s. 10. the Battalion, Regiment, is charged with— ' 
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Further Illustrations of Charges. 

Aflcr^ having been diseharged with dhijmee Jrom a part [ywj'/sJ oj llh 
Majestg's forces, cnlhfing in the militia without declaring the circumstances of 
his discharge [f/Mdr^rcs], 

ill’ that he, at , on , after having been diBchargctl witli 

ignominy [ns incorrigible and ivorlhloss, &&] from Regiment, 

unlisted in the militia for the county of , ■without declaring the 

circumstances of his discharge, 

A’btc.— "Misconduct" is not included in tho dermiUon of " disclmrco with 
disgrace,” under tlio Militi.a Act of 1882. 

- No. 83. 

Chaugc-Skeet. 

Tho accused. No. , Prirato , a militiaman of Mil. Act 

Iho Battiilion, Regiment, is charged with— sec. 3. ' 

Absenting himself without leave, 

in that ho, at , on , arithout leave lawfully granted, or 

reasonable excuse, fuilod to nppcjir for tho annual training of his battalion, 
and remained absent until apprehended by tho civil power at , 

on 

No. 8C. 

ClUROE-SlfEEt. 

The dccused, _No. , Private , a militiaman of jxil. Act, 

tho liatialion, Regiment, is charged with— sec. 2(1 (a), 

• Fraudulent enlistment, 

in that he at , on , when belonging to tho militia, and 

on service as part of tho Regular Forees, without having fulfilled the condi- 
tions enabling him to enlist, enlisted into tho militia [enrolled himself in Iho 
volunteers'! for service in tho Regiment. 

No. 87. 

CUAIIGE-SUEET. 

The accused, No. i Private , a militiaman of mh. Act, 

tho Battaliou, Regiment, Is charged with— ^ sec. 26 (a). 

Making a wilfuUg false answer to a question set forth in the attestation 
. paper which was put to him h>j or hg direction of (he justice bejore whom 
Jte appeared Jor the purpose of being attested, , 

(iu that lie, at , on , whoa belonging to tho Militia, wlieu 

lie appeared before A. B., a Justice of tho Peace, for tho puiijoso of being . 
attested for tlio militia, to iho (piesliou put to him, Do you now l)eIoug to 
tho militia, answered “No"; whereas ho belonged, as he well knew, to 
tho Battalion, Regiment. 

No. 88. 

Charqe-Siieet, 

Tho accused, No. , Private , a yeoman of the jxil. Act, 

Regiment, is charged with — sec. 2 1. 

Absenting himself without leave, M. & Y. 

in that ho, at , on , irithout leave lawfully granted, or Act, Itioi. 

veaBonnbio excuse failed to appc.ar for tho annual training of his regiment, 

No. 89. 

OHAUGE-SlIEET. 

The accused, [name], belonging to tho Array Reserve, is cliarged with— 11. P Act, 

Using insulting language to a non-commissioned ojjlcer acting in the execution sec. 6, 
oj his office, and who would be kis superior offitcer ij the accused were subject to 
military law, 

in that he, at , on , when receiving bis pay from 

^Oolonr-Sergeant , Regiment, said to him, “ You are 

a cheat," or words to that effect. 

No. 90. 

Okaegb-Subbx. 

Tho accused, [name], belonging to tho Army Reserve called out for It. P. Act, 
annual training, is charged ivitli— . , , 

^ WitllOllt 

in that he, at , on , the place and time appointed 

for liim to attend, without leave lawfully granted or reasonable o.vcuso, 
failed to appear. 
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rules of PBOC3ED0KE. 


App. II. 


Kote.— 
Tliese mem- 
bers and the 
waiting 
members 
maybe 
mentioned 
by name, or 
the number 
and lanks 
and the 
mode oE 
appoint' 
inent may 
alone be 
named. 


SECOND APPENDIX. 


FORMS AS TO COURTS-MARTIAL. 


FORMS FOR ASSEMBLY OF COURTS-MARTIAL. 

No. 1.— General. 

Form of Order for the Assembly of a General Court-JIartial. 

oidersby commanding the 

* (Place, date.) 

The detail of officers as mentioned below will assemble at 
on the day of for the purpose of trying by a general 
court-martial the accused person [persons] named in the margin [and 
such other person or persons as may be brought before them].* 

President. 

is appointed presidentf 
Members. 


Waiting Members. 
Judge- Advocate. 


has been [or where the convenfny officer has 
the appointment of a judge-advocate, is hereby] appointed judge- 
advocate. 

The accused will be warned and all witnesses duly requmed to 
attend. 

The proceedings will be forwarded to 

Signed this day of 

. By Order, 

A.B. 


* Any opinion of the convening officer with respect to the composition 
of the Court (see Buies of Procedure 20 and 21) should be added Mre^ 
thus; 

“In the opinion of the convening officer, officers of different 
corps are not, ha^ing due regard to 5ie public service, available,” 
or as the case may be. 

t Add here, if the President is under the raid: of field officer, and 
the officer convening the Court is not under that rank, “ In the opinion 
of the convening officer a field officer is not, having due regard to 
the public sendee, available.” 



559 


•1 of o®'*'®’* “i of 

Uie 10*“' ioi «J0 etoto fliem'Tt 

We i-«oT\s as ^aay 

O'* ^pototol 


^EMDBt'S. yeqvuve'^ ThSrme®; 

, « vritiiesses 

A ^ svaitine 

, ft vravne^ tnett 

•n^jotoo'"'^®"" B}Ovl«.,„ »»j 

‘tovoceol'”!*’'* doyoS 


oeis 

fl 

tnetoWrs 

lit any) 

>.- . •ByO'^“’.B. S“A 

pvoce»™“ dayo* 

lit ®>”*?jj‘j:»*®! 

^SdnS 1. of /!«•■' "■^i!”’‘ 

r.Cppoi"*’"®} ”5^' 

-rC)^^‘ _..,apdpeTSOUU' 



560 


ROLES OF PROCEDURE. 


, .TT Tlie accused \riirbe Teamed and all witnesses duly i-eqnii-ed to 
attend. 

The proceedings will be forwarded to 
Signed this day of 

By Order, 

A.B, 


If If the president is under the rank of captain, after the tcords 
“appointed president,” add “ the court-niartijl being held on the 
“ line of march,” or “ the court-martial being held on board the 
“ , a ship* commissioned by His Majesty,” or “ in 

“ the opinion of the convening ojficer a captain is not, having due 
“regard to the public service, available.” 

* If the sliip is not His Jlajetty’s ship fusort ' not-" 


No. 4.— Field General. 

[jSlee helow, p. 580.] 


No. 5.— Declaration for Suspension of Rules, 


• for the ne- 
cessities of 
discipline.] 
t for inex- 
pedient.] 

1 State the 
rale or rules 
which 
cannot be 
obsen-ed. 
(Sre Rule 
lOi.) 


Form of Declaration of Militanj Exigencies or the Keccssities of 
Discipline under Rule of Procedure 104. 

In my opinion [^military exigencies,^ namely {state thm)\ remlur 
it [+impos.sible] to observe the provisions of rulesj 
on the trial of by court-martial assembled 

pursuant to the oixler of the of 

tins day of 

A.B. 


Signed at 


[Instruction.-— declaration must be signed by the officer ichose 
opinion is given, and will be annexed to the proceedingsi\ 


Army Form fOEM OF PEOCEEBINGS OF COUETS-MAETUL. 

Form of Proceedings of a General Oourt-Martial {including some of 
the incidents inAicA may occur to vary the ordinary course of 
procedure), with Instructions for the guidance of the Court. 


Froceedikgs of a G£>'£bal Court-Martial, held at 


on the 

day of 

19 


Commai^ding 

dated the 

day of 

19 . 



- 

by order of 


Ranh 


PBESmEXT. 


Regiment 
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Rank 


Members. 

Name. 


Regiment, 


Judge- Advocate, 


App. II. 


At o’clock the Court o])ens. , „ 

— iwirtNo., 

N.B.— The proper Army Forms, to be obtained from Convening Officers, will be 
in flccordnni'e witli the instructions. 

Tlie same Form will be u.sed for district courts-martial, and will apply ns nenrl/ 
maybe, with the substitution of “district" for “general," and svith theomissi “ 

where there is no Judgo-A-lvocate, of all reference to the Judge- Advoc.ate, __ 

For regimental courts-martial an Army Form svill be used similar to the FaT" 
for a general court-martial, with the substitution of “regimental" for "generr*’ 
and with the omission of all reference to the Judge-Advocate, 

(1.) The order convening the Court is read, and [a copy there®*-! 
is m.T,rked , signed by the president, and attached to 

proceedings. 

The charge-sheet and the aumniary [or abstract] of evidei^®® 
are laid before the Court. 

[Instruction.— documents relating to the Courts or the mat^^j 
before it, which are intended to form part of the proceedings 
as an order respecting military exigencies, or a letter anmenng (Ff 
question referred to the convening ojfficer) at whatever period of . 
trial they are received should be read in open Court, marked so as 
identify them, signed by the president, and attached to the proceedin^^'i 

A’bffl:— Before ccrtifiing that the Court have satisfied themselves ns provided.pJ’ 

Buies 23 and 23. the President will, in evci^ case where a Court of Inquiry has brA" 
hold respecting a matter upon which a charge against the accused is fouiidS 
insert an asterisk after the words “ Buies of Procedure 22 and 23,” and enter in " 
ink and sign a footnote at the bottom of the first page of the proceedings, to r'"’ 
folI"Wing effcot . 

“ * I havo compared the names of the officers who served upon the Court.ug 

“Inquiry respecting the matter on which the (fir-t) cliargo against ifi; 

“accused baa been founded, with those of the officers detailed to serve on tliis Coi“' 

“ M.artial. 


“ (Signature of President.) 

The Court satisfy themselves as provided by Kules of Procedd’^® 
22 and 23. 

(2.)t 

appears as prosecutor, and takes his place. 

The above-named person to be tried is brought before the Couf 

Variation. 

appears as counsel for the prosecutor, 
appears to assist [or as counsel for] the accused. 

The names of the president and members of the Court are re?'*^ 
)ver in the hearing of the accused, and they severally answ®^ 
^ their names. . 

Do you object to he tried by me as president, or by any of t”® 
jfiBcers whose names you have heard read over ? 

No. 

[Instruction.— questions are to be numbered throughout cor 
tmitivdy in a single series. The Idlers Q. and A. in the margin mH'^ 
ttandfor Question and Answer respectively.] 

Vabiationb. 

Ghauenoing Officers. 

Answer . — I object to 

Question to Accused.— Do you olqect to any other person ? 

(This question mat be repeated until all the objections are ascertained.) 

Ansmr . — . . , , ~ tt 

ft/' the president is objected to, (hat objection will be dealt with fin ’ 
otherwise, an objection to the junior officer will be disposed of first.] 
(M.L.) 2 N ' 


t Here state 
Sank and 
JVame, and 
Ilegiment (if 
any). 


Qimffon bg 
the President 
to the 
oceused. 
Answer by 
accused. 
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RULES OF PROCEDURE. 


App. II. 


• Insert 
Itxnk, 
Xiiwe, 
on/l Hegi- 
tnent. 


• Objection to the President. 

Question to accused,— Whai is your objection to me as president? 

Jnsieer by accused. — .... . 

The accused, in support of his objection to the president, requests 
permission to give evidence himself and [or] to call 
&c., &c. 

The accused gives evidence himself and for] is 

called into Court, and is questioned by the accused. 

The Court is closed to consider the objection. 

Decision. — The Court disallow the objection.^ 

The Court is re-opened, and the above decision is made known to the 
accused. 

or 

Decision. — The Court allow the objection. 

The Court is re-opened, and the above decision is made known to the 
accused, and the Court adjourn. 

Objection to Member. 

Question to accused. — TtHiat is your objection to 
{the junior officer objected to) ? 

Ansicer by accused . — 

The accused in support of his objection to • , requests 

permission to give evidence himself and [or] to call 
&c.,&c. 

The accused gives evidence himself and [or] is 

celled into Court, and is questioned by the accused. 

The Court is closed to consider the objection. 

Decision . — The Court disallow the objection. 

The Court is re-opencd, and the above decision is made knoum to the 
accused. 

or, 

Decision.— T!lie Court allow tho objection. 

The Court is re-opened, and the above decisiou is made known to the 
accused. 

retires. 

Fresh 2Ieniber. — * takes bis place as a member oi 

the Court. 

He appears to the Court to be eligible and not disqualified to serve on 
this Court-Martial. 

Question to accused — Do you object to be tried by 
(the fresh Tnember^f 
Accused , — 

(If he objects, the objection tcill be dealt with in the same maimer as the 
former objection,") 

Question to accused. — What is your objection to 
(the junior of the officers objected to)? 

(This objection will be dealt with in the same manner as the former 
objection.) 

The Court adjourn for the purpose of fresh members being appointed. 

or, 

The Court is of opinion that, in the interests of justice, and for the 
good of the service, it is inexpedient to adjourn for the purpose of 
fresh members being appointed, because [/lere state the reasons]. 

At o’clock on tho court resumed their proceedings, 

and an Order appointing another president [or, fresh ofScers] is read, 
marked and attached to the proceedings. 

The Court satisfy themselves with respect to such president [or fresh 
ofScers] as provided by Rule of Procedure 22. • 

[Instruction.— 7iSe procedure as to challenyiny a new president v 
fresh officers, and the procedure, if any objection is allowed, mil be the 
same as above."] 

The pivsident and members of the Court, as constituted after the 
above proceediugs, are as follows; — 

President. ,, 

' iicme. 


Ranh. 


Regiment. 
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Rank. 


MmiBEjis. 

Name. 


Reffintent. 


App. II. 


Tiie President, Members, and Judge- Advocate are duly sworn 
(also any officer under instruction). 

[Instruction. — 1. The witnesses if in Court, other than the 
prosecutor ^nd the accused, should he ordered out of the Court at 
this stage of the proceedings. 

2. Also ang interpreter and short-hand writer should be now itWH.] 

Do you object to as interpreter ? Qmtion to 

‘ aceusid. 

A. 

[Instruction.— /u case of olijedion the same procedure will he 
followed as in the case of an objection to q-member of the Coxirt.] 

Do you object to aa short-hand writer 1 

— A. 

[Instruction . — In case of objection the same procedure will be 
followed as in the case of an objection to a member of the Conrt.'\ 

CnAROE-SUBET, 

(8.) The charge-sheet is signed by the president, marked ciaige- 

and annexed to the proceedings. 

Vabiation. 

// (hi ttcpised has elected to be tried instead oj being dealt teitk 
summarilg bg his commanding officer. 

Tbo prosecutor informs the Court that the accused has elected to bo 
tried by tjiis Court instead of being dealt with summarily by liis 
cominaiiding officer. 

The accused is arraigned upon each charge in the above-mentioned 
charge-sheet. 

Are you guilty or not guilty of the \fvrsi\ charge against you, Question to 
which you have heard read ? accused. 

A 

[Instruction. — llliere there is more than one charge the foregoing 
question will be ashed after each charge is read, the number of the 
charge being stated.] 


[Instruction .— the accused pleads guilty to any charge, ike 
provisions of Rule 35 (n) must be complied with, and the fact that 
they have been complied with must be recorded^] 


Variations. 

The accused objects to the charge. Question to 

What is your objection ? accused. 



The Court is closed to consider their decision. 

The Court disallow the obiection [or, tho Covirt allow the objeetion, pedsion. 

and agree to report to tho convenmg officer j. 

The Court is ro-opened, and the above decision is read to the accused. 

The Court proceed to tlio trial [oi- adjourn]. . 

Tho accused pleads to tho general jurisdiction of the Court. dicUm^^ 

What are the grounds of yirnr plea ? Qmtim to 

lueused, 

. : A. 



I 

I 





;^yusal to 
Pltad. 
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Vahiahost. 


App. II. 


The Court being_ satisfied from the statement of the accused [or the — 
summary of eTidence, or of/ierioz'se], that the accused did not under- 
stand the effect of the plea of “guilty,” alters the record, and enters ' 

a plea of “not guilty." . tomitiga- 

[Instruction.— TAe Cmirt will then proceed in respect oj this charge as in punfsh- 
paragrapk 5.] meut. 

Do you wish to make any statement in mitigation of punishment ? 

^ 0 * J. 


as 


or 

The accused in mitigation of punishment says [or if the statement 
is in ivritinff, hands in a written statement, which is read, marked 
, signed by the president, and attached to the 

proceedings]. 

[Instruction.— J/f Ac statement of the accused is not in writing, and is 
delivered bg himself, the material portions should be taken down in 
the first person, and as nearly as possible in his om words. 

If the statement is not in writing and not delivered by the accused 
himself the mateinal portions should be recorded. 

In either case any matter which is requested by or on behalf of 
the accused to be recorded should he recorded, and care must be 
taken, whether a request is made or not, to record every point 
brought forward in mitigation of punishment.] 


Variation. 

The Court give permission to the accused to give evidence himself 
and [or] to call witnesses to prove his above statement that [Aere 
specify the statement which is to be proved.] 

[Instruction.—^!.) The examination, ^’c., of witnesses called in pur- 
suance of this permission will proceed in tlte same manner as under 

paraaraph 6. _ Evidence 

(2.) The procedure as to sentence, recommendation to mercy, and con- gj 
finnation will be as in paragraphs 12 ©id 14.] cliarHCter. 

Do you wish to give evidence yourself or to call any witnesses to 
as to character. 

Tas, [No.] _ _ 

[Instruction.— (1) The examination, dec., of witnesses as to character 
urn proceed as in paragraph (6). 

(2) Evidence as to diaracter and particulars of service will be 
taken as in paragraph 12.] 

Proceedings on Plea of Not Guilty. 


(6.) [If the prosecutor makes an address.] The prosecutor makes 
the following address, [or, if the address is written, hands in a written 
hddress, which is read, marked , signed by the president, and 
attached to the proceedings.] 

[Instruction.— If Acre the address of the prosecutor is not in imting, 
the Court should record so much as appears to them material, and so 
much as the prosecutor requires to be recorded.] 


The prosecutor proceeds to call witnesses. 
if ) being duly sworn is examined by the 

prosecutor, proseeuUon, 


— — • Here I'jwrt 

his numbir, 

rank, name 

and regi- 

Cwss^examined by the Accused. appoint- 

went {if 

■ ■ - nnp),or 

“* other dt- 

tmplion, 
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Ajip. TT. 


Steond wit- 

neiifpr 

tfroseention 


Ad/oitm- 

ment, 

Sffond day. 


Ee-examined by the Prosecutor. 


Examined by the Court. 


His evidence is read to the ■witness. 

[Instiniction. — The fact tkai Ride 83 (b) has been complied loith 
should be recorded.] 

The witness withdraw's. 

Variations 

The accused declines to cross-examine this witness. 

]Tnetructton. — In etery case where the accused does not cross-examine a 
witness for the prosecution this statement is to be made, in order that it 
may appear on the face of the proceedings that he has had the opportunitg 
given him of cross-examination.'] 

The Court, at the request of the accused, allow the cross-examination 
of the witness to he postponed. 

The accused [or the prosecutor] objects to the following question ; — 


The Court is closed to consider their decision. 

The Oonrt overrule [or allow] the objection, and the Court is re-qpened 
and the decision announced. 

The witness, on his evidence being read to him, makes the following 
explanation or alteration 


Examined by the prosecutor as to the above explanation or alteration. 


Examined by the accused as to the above explanation or alteration. 

The prosecutor and the accused declme to examine him respecting the 
above explanation or alteration. 

being duly sworn, is examined by tbe prosecutor. 
{The examination^ tfcc., of this and every other ivitness proceeds as in 
the case of the first leitness.) 

Variation. 

The Court think it expedient to continue to sit after six o’clock in 
the afternoon, on the ground that [state the grounds]. 

At o’clock the Court adjourn until ' o’clock on 

the 

of 19 , at o’clock, the Court 

re-assemble, pursuant to adjournment, present the same membeKT' 
as on the of 


Variations. 

[Instractious.— (1) If a member is absent, and his absence will reduce 
the Court below the legal minimum, and it appears to the members present 
that the absent member cannot attend within a reasonable time, the 
president or senior member present will thereupon report the case to the 
convening officer. 
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(2) If eiflicr the president or the. Judge-Adiweate is alscnt, and cannot L-m TT 
attend within reasonable time, the Covrl will adjourn, and the president ^ * 
or senior member present will theretipon report the case to the convening 
authoritg. {Sec Hides of Procedure 66 and 1 02), ] 

{Hank— Name— Regiment) being absent. Absent 

(The absence is accounted for.) member. 

A nicdicnl certificato [o7‘ letter, or as the case mag Je] is produced, read, 
marked , and attached to the proceedings. 

Tlio Court ndjourn until 

or, 

There being present ^ (no/ less than the legal minimum) 

membera, the trial is proceeded with. 

An order bearing date , appointing (the Kew Pre^i- 

senior member) president of the Court-martial in the place of dent. 

• _ is read, marked , signed by the 

president, and attached to the proceedings. 

Tue trial is proceeded with. 

An order, bearing date , appointing , to act as New Judge- 

Judge-Advocate in the place of , who , is read, Advocate. 

marked ^ , signed by the president and attached to the 

proceedings, and the now Judge- Advocato duly sworn. 

The trial is proceeded with. 

[Instructions.— (1) If the Court, in conscqutnceof the adjournment having 
been prolonged og the senior officer on die spot, or otherwise, do not 
meet on the dag to which theg previously adjourned, or if the adjourn- 
ment was until further orders, the words “pursuant to adjournment” 
will be omitted from the above Form, and the cause of their meeting at 
the above time will be entered in the proceedings. 

(2) If the place of meeting has been altered by orders, or otherwise, 
the place of meeting and the reason for meeting at that place will be 
entered in the proceedings."] 

Examination [cross-examination] of continued. 


The prosecution is closed. 

Defence. 

Do you apply to give evidence yotirself as a witness ? 
Yes. [No.] 

Do you intend to call any other witness in your defence ? 
Yes. [No.] 

Is he a witness as to character oaly ? 


Question to 
accused. 

A. 

Q. 

A. 

A. 


Variation. 


[If the accused is defended by counsel or by an officer having the rights 
of counsel, and does not apply to give evidenee himself,] 

Do you wish to make any statement in addition to the address made 
by your counsel [or ]? 


(6.) [Insti-uction.— ijf th accused dm not wish to give evidence 
himself, and calls no witnesses to the facts of the case, and, if defended 
hj counsel or hy an ofieer having the rights of counsel, does not wish 
to make a statement in addition to the address hy that counsel or 
y^offider, adopt (6) and omit (7) and (8).] 

The prosecutor addresses the Court upon the evidence for the 
prosecution as follows [or, if the address is written, hands in a written 
address, w^hich is read, marked , signed by the president, and 
attached to the proceedings.] 

[Instruction.— IlVfcrc the address of the prosecutor is not in writing 
the Court should recoi'd so muck as appears to them material and so 
much as the prosecutor requires to be recorded.] 

Have you anything to say in your defence ? 


Question to 
accused. 
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The accuBed takes his stand at the place from which other inn 
witnesses give their evidence. ^ 

The accused is duly sworn. 

The accused gives his evidence. 


Cross-examined by the Prosecutor. 


The accused gives any evidence that another witness might give on 

re-examination. 


Examined by the Court. 


The evidence of the accused is read to him. 

[Instruction.— y’Ac fact that Rule 83 (b) has hem complied ivHh 
should be recorded^ 

The accused withdinwa from the place from which he has given 
his evidence. 

Vamation. 

The proBccutor declines to crosa-oxamine tlio ncciised. 

The accused, on his evidence being read to him, makes the following 
expkm.ation or nltcraiion. 


Examined by the prosecutor as to tho above explanation or alteration. 


The prosecutor declines to examine him respecting the above explanation 
or alteration. 

The prosecutor addresses the Court upon the evidence for the 
prosecution and the evidence of the accused as follows [or, i/ the 
address is written, hands in a written address which is read, 
marked , signed by the president, and attached to 

the proceedings,} 

[Instruction,— Tf7ie?i the address of the prosecutor' is not in writing, 
the Court shoM record so mucJi as appears to them material, and 
so much as the prosecutor requires to he recorded,] 

"^Erave you anything to say in your defence ? 

Variation. 

The Court, at tho request of the accused, adjourn until 
enable him to prepare his defence. 

The accused in his defence says 
hands in a written address, which is read, marked 
the president, and attached to the proceedings.] 


Question to 
accuscit. 


to 


K 

signed by 
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being defended by counsel or by an oficer having the lights of 
counsel., wishes to make a statement in addition to the address by that 
counsel or officer, then omit paragraphs (6) and (7), and adopt (8).] 

Have you auytliing to say in your defence ? 

Variation. 

The Court, at the request of the accused, adjouru until 
"to cunble him to prepare Iiia defence. 

The accused in his defence says [or if his address is 

in writing, hands in a -written address, which is read, marked * , 
signed by the president, and attached to the proceedings]. 

[InstrucUonB. — (1) Jf thedefence of the accused is not in waiting and 
is delivered by himself the material portions shoidd be taken down 
in the first person, and as nearly as possible in his omi words. 

(2) If the address is not in writing and is not delivered by the 
accused himself, the material portions slmdd be recorded. 

(3) In either case, any matter which is requested by or on behalf of 
the accused to be recorded should be recorded, and care must be 
taken, whether a request is made or not, to record every point 
brought forward in the defence or in mitigation of punishment] 

^ is duly sworn (o). 

Examined by the Accused. 


Cross-examined by the Prosecutor. 


Re-examined by the Accused. . 


Examined by the Court. 


His evidence is read to the witness, 

[Instruction.--TAc fact that Rule 83 (n) has been complied with 
should be reeordedi] 


The witness withdraws. 


Varutions. 

The prosecutor declines to oross-oxamine tliis witness. 

The witness, on his evidence being read to him, makes the following 
exphination or alteration. 


App. II. 


Question to 
accused. 


* Here insert 
his number, 
rank, name, 
and regi- • 
ment, and 
appoint- 
menl {if 
any), or 
other de- 
scription. 


{a) For tlie evidence of the accused, the form in (7) slioald be followed. 
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Findins. App. II. 

(10.) The Court is closed for the consideratiou of the finding. Finding. 
The Court find that the accused {No. — Rank — Name—Regment) ifot Guilty. 
is not guilty of the charge [and 

honourably acquit him of the same], but is guilty of the ; 

is guilty of the charge [all the charges] ; Gmitg. 

or, 

is miilty of the charge, and guilty of the charge 

with the exception of the words [or with exception that] . 

or, 

is not guilty of desertion, but is guilty of absence without leave ; 

[Instruction.— special finding alloiced by Section 56 of the 
Army Act may be expressed in this form.] 

or, 

find that the accused did [Here set out such particulars in any i^eaai 
charge as the Court find to be proved], but the Court doubt whether Endings. 
such facts constitute in law the offence stated in the charge, 
or in the charge, or in the charge, and therefore they 
find him guilty of the offence in such one of those charges as the 
facts in law constitute ; 

or, 

adjourn for the purpose of consulting the convening [or, as the case 
may be, confirming] officer ; 

On re-assembly on the day of , and on reading 

the opinion of , which is miu’ked and annexed to 

the proceedings, find that the accused, &c. 

Proceedikgs on Acquittal of all the Charges. 

(ll.) The Court find that the accused {No. — Rank— Name— Acquittal. 
Regiment) is not guilty of the charge [or all the charges] ; 

or, 

is not guilty of the charge [or all the charges] and honourably 
acquit him of the same. 

The findings are read in open Court, and the accused is released. 

Signed at , this day of 19 . 

(Judge-Advocate.) (President.) 


Variation. 

The Court find thiit the accused [No.-Rank— Name— Regiment] is, by Jnsatiitg, 
reason of insanity, unfit to take his trial ; 

or, 

is guilty of the charge or charges, but was 

insane at the time of the commission of the offences specified in those 
chai-ges. 

Signed at , this day of 

{Signature) 

(Judge-Advocate.) (President.) 

Confirmed, 

. At this day of 

{Signature of Confirming Amorilg.) 

Proceediugs on Conviction. 

Before Sentence. 

(12.) The Court being re-opened the accused is again brought 

before it. ‘ 

[Number— RamJc— Name— Reyxmmt) is duly sworn. 



RULES OF PROCEDURE. 


App. II. 

Question hy 
the Presi- 
dent. 

Answer by 
the icitness. 


A.F. B. 296. 
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Have you any evidence lo produce as to the character and par- 
ticulars of service of the accused ? 

I produce this statement. 

The witness hands in the statement, which should be in the 
following form ; 

Statemest as to Character and Particulars of Service 

of Accused. 

Mimber — Rank— Name — Regiment j \pr as the 

case mag he\. 

(1) The following is a fair and true summary of the entries in 
the regimental and [squadron, troop, battery, or company] conduct 
sheets of the accused, exclusive of comdctions by a court-martial or 
a civil court 

Within last Since 

12 months. Enlistment. 

Por ., times times. 

For , times times. 

Number of instances of gallantry or distinguished conduct. 


or, I 

There are no entries in the conduct sheets of the accused. 1 

[Instruction.— ^ the charge is for drunkenness^ the entries for 
drunkenness must he stated separately."] 

(2) The .accused has not been previously convicted, 

or. 

The previous convictions of the accused by a court-martial or 
a civil court are set out in the Schedule annexed to this statement. 

(3) The accused is not under sentence at the present time. 

The accused at the present time is imder sentence for 
beginning on the day of 

(4) The accused has been in confinement, awaiting trial on the 

present charges, for days in civil custody, and days 

in military custody, making a total of days in custody, of 
which days were spent in hospital. 

(5) The present age of the accused accordiug to his attestation 
paper is 

(6) The date of his attestation specified in his attestation paper 
is 

(7) The service which the accused is allowed to reckon towaids 
dischaige or transfer to the reserve is 

(8) The accused is entitled to deferred pay or gratuity in respect 

of service. 

(9) The accused is entitled to reckon service for the 

purpose of determining his pension, &c. 

[Instruction. — If the Court is a general or district court-martial 
there should be added to the above the following] ; — 

(10) The accused is in possession of or entitled to no militaf^^ 
decoration or military reward which the Court can forfeit [or is in 
possession of or entitled to {plate any military decoration.or reward 
which the Court can forfeifi\. 

(11) (// the accused is a warrant officer not holding an honorary, 
commission.) The accused before he w'as made a warrant officer 
last held the regimental innk of 

(12) {In the^ case of an officer or a warrant officer holding an hono- 
rary commission.) The accused holds in the army the honorary] 
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rank of , dated , and in his regiment [or corps or Aim TT 

depiutment] the rank of dated ^i-1 

^ (13) The accused lias served as a non-commissioned officer con- 
tinuously, without reduction, to the present date 

In the rank of , years. 

In the rank of , years. 

In the rank of , years. 

[InstnictioD. — If any matter in any of the above paragraphs 
cannot he stated from the regimental hooks the paragraph must be 
struck through.'] 

Schedule. r 

Of convictions by a court-martial or civil court of accused. 

No. , Rank , Name , of regiment [or ors the 
case may be]. 

[Instruction.— 4 verbatim extract from the regimental book stating 
these convictions must be inserted.] 

I hereby certify that the foregoing schedule of convictions is 
a true extract from the regimental books in my custody. 


Signed this 


day of 


A.B. 


The above statement [with the schedule of convictions] is read, 
marked , signed by the President and annexed to the 

proceedings. 

Is the accused the person named in the statement which you have Questim 
heard read ? 

- — _ _ - Answer bij ' 

TT ..11 , the rntness. 

Have you compared the contents of the above statement with the 
-'regimental books ? 

A. 

Are they true extracts from the regimental books, and is the 
I statement of entries in the conduct sheets a fair and true summary 
of those entries ? 


A. 


Cross-examined by the Accused. 


Ee-examined. 


or, 

The accused declines to cross-examine this witness. 

[Instruction.— ilny further question will be put and any evidence 
produced vohich the Court require as to any point respecting the 
character and service of the acemed on whixli the Court desire to have 
inform ition for the purpose of their sentence. 

At the request of the accused, or by the direction of the Court, the 
"IJKgimental books, or a certified copy of the material entries therein, 
must he produced for the purpose of comparison with the statement. 

Vhe accused is entitled to call the attention of the Court to any 
entries in the regimental books, or in the certified copy above mentioned, 
amd to show that they are inconsistent with the statement. 

When cdl the evidence on the above matters has been given, the 
accused may address the court thereon. 

If by reason of the nature of the service of the accused in a depart- 
mental corps, or otherwise, the findirvg of the Court renders him liable 
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RULES OF PROCEDURE. 


App. II. 


Iteiision, 


Absent 

lAtmbcr, 


Jttviscd 

finfiivg. 


(2) In the case of a warrant officer, a district court-martial 
must use one of the following forms ; a general court-martial mag 
use them in lieu of, or in addition to, ike foregoing forms, see 
s. 182 (2).] 

(v) To be dismissed from the sendee. 

or, 

(v) To be reduced in the list of his rank as if his appoint- 

ment thereto bore date the day of 

or, 

To be reduced to an inferior class of warrant officer j 
that is to say, to 

or, 

(w) To be reduced to [a lower gi'ade\ \ 

or, 

(a*) [If he was originally enlisted as a soldier, hut not other- 
. v}ise\ 

To be reduced to the ranks. 

Eecoiimexdation to hlERcr. 

The Court recommend the accused to mercy on the ground 
that 

The Court recommend that of the service forfeited 

tmder section 79 of the Army Act shall be restored on the ground 
that I 


- . SlOFATURE, 

Signed at , this clay of ^ 

(Signature) 

Judge- Advocate. 

Kevisiok. 

(18.) At , on the day of 

at o’clock, the Court re-assemble by order of 

for the purpose of re-considering their 
Present, the same members as on the , . 

Variatiok. 

J rinstructions. — If a member is absent and the absence will reduce the Court 
ow the required ininimum, or if he is the president, and it appears to the 
membei's present that such absent member cannot attend within a reasonable time, 
the president, or, in his absence, the senior member present shall thereupon 
report the case to the convening o^cer.] 

[Rani,name,regiment'] beiug absent. 

[The absence is accounted for,] 

A medical certificate [or letter, or as the case may 6e) is produced, 
read, marked , and attaolied to the 

proceedings. 

There being present [not less than the required 

minimam.] members the Com't proceeds, 

The letter [order or memorandum] directing the re-assembly of the Court 
for the revision, and {pving the reasons of the confirming authority for requiring 
a revision of the finding [finding and sentence] for sentence] is read, marked 
, signed by the president, and atta^ed to the proceedings. 
The^Conrt having attentively considered the observations of the confirming 
authority, and the irhole of the proceedings : 

a, do now revoke their finding and sentence, and finfl 
, and sentence the accused to 


19 . 

(Signature) 

President. 



Appmdis IL—Form as to Courts-Martial. SVO 

1. do uow rovoko their sentonco, and now senlenco tlio accused, 
&c., &C., 

or, 

c, do now respectfully adhere to their sentence [or finding and sentence]. 

Signed at ,this day of If) . 

Judge- Advocate, President. 


COKPIRMATION. 


(14.) Confirmed, 

or, 

1 vary the sentence so that it shall he as follows , 

and confirm the finding and the sentence as so varied, 

or, 

I confirm the finding and sentence of the Court, but mitigate 
[remit, or, commute ]. 

or, 

{Where U is necessary to confirm the special finding ’on severed 
altemative charges,^ 

1 confirm the finding on and 

charges, and I confirm the special finding relating to the 

and charges, and declare that that finding 

amounts to a finding of guilty on toe charge, and 

of not guilty on the and charges. 

T confirm the sentence hut mitigate [remit, or commute] ; 

or, 

{Where the confi^'niing ojficer desires partly to reserve his con- 
firmation,] 

I confirm the finding of the Court on the and 

charges and reserve for confirmation by superior 
authority the finding on the and charges, 

and the sentence ; 

or, 

I confirm tlie findings of the Court, but I’eserve the sentence 
for confiimation by superior authority; 

or, 

I confirm the findings of the Court and the sentence of the Court 
as to , and reserve the sentence so far as it 

for confirmation by superior authority ; 

or, 

[ Where the finding is not confirmed,] 

Not confirmed {the reasons for non-confirmation may be stated]. 

Signed at , this day of 19 . 

{Signature of Confirming Authority.) 


[Instruction.— ilay r&mrhs of the confii’ming authority are to be 
added separately after the confirmation, and a space of at least half 
a page is to be left for the purpose.] 

,^\Where the declaration respecting a special finding on alternative 
charges is added subsequently to the confirmation {Rule 55),] 

I declare that the special finding relating to the and 

charges amounts to a finding of guilty on the 
charge, and of not guilty on the and 

charges. 

Signed at ,thig^ day of 19 . 

{Signature of Authority.) 

(m.l.) 2 0 2 


App. II 
Sentence, 


Confirm^’ 

tion. 
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HOLES OF rROCEDORE. 


App. II. rOEM OF SUmiONS. 

Form of Summons (o a Civil IVitness. 

To 

WLercas a court-martial has been ordered to assemble 

at on the day of . 

the trial of , of the regiment, I do 

hereby summon and requii'e yon A. B, 

to attend, as a witness, the sitting of the said Court at 
on the day of at o’clock in 

the forenoon [and to bring with you the documents hereinafter 
mentioned, namel}’, ], and so to attend from day to 

day until you shall be duly discharged, whereof you shall fail at 
your peril. 

Given under my hand at on the day of 

19 .. 

(Signature) 

Convening Officer [or Judge-.Advocate or 
Pi-esident of the Court or Commanding 
Officer of the Accused}. 


FOEM FOE ASSEMBLY AND PEOCEEDINGS OF FIELD 
GENEEAL COUET-MAETTAL (n). 

Proceedikgs. 

•state the ^At i this day of 19 . 

place aad 

Beginning of Form vcKera Troops are not on Active Service. 

the^trt® Whereas complaint has been made to me, the undersigned, an 
officer in command of ^ , in the above-named 

country, that the persons named in the annexed schedule, being 
subject to military law, and under my command, have committed 
the offences in the said schedule mentioned, being offiences against 
the property or person of inhabitants of or residents in the miove- 
uientioned country. 

Beginning of Form where Troops are on Active Service. 

"Whereas it appears to me, the undersigned, an officer in com- 
mand of on active service, that the persons named 

in the annexed schedule, and being subject to military law, have 
committed the offences in the siiid schedule mentioned. 


tOniifc 
rxcept 
^rhere cuii- 
vtaiag 

oilicct' is 
notacopi- 
xnandlng 
ofiicerand 
is below 
rank of 
field oScer. 


End of Form applicahle to all cases. 

And I am of opinion that it is not practicable that such offences 
should be tried by an ordinary general court-martial ; 

[tand that it is not practicable to delay the trial for reference 
to a superior qualified officer]. 

I hereby convene a field general court-martial to try thftlgijd^ 
persons, and to consist of - 


Peesideitt. 

EanL Name, 


Regiment, 


(a) See Rules 105-1?3, 
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Ranh. 


Members. ^pp. h, 

R^ame. Regiment. 


[].I aiu of opinion that three officers are not available having due 
regard to the public sersdee,] 

(Signed) 

I certify that the above Court assembled on the day 

of and dulj^ tried the persons named in the said 

schedule, and that the plea, finding, and sentence in the case of each 
.such person were as stated in the third and fourth columns of that 
.schedule. 

Signed this day of , 19 ,. 

C J) 

President of the Court-martial. 

I have dealt with the findings and sentences in the manner stated 
in the last column of the above schedule, and, subject to what I 
have there stated, I hereby confirm the above findings and 
I sentences j [^and I am of opinion that it is not practicable, having 
due regard to the public service, to delay the cases for confirma- 
tion by any superior qualified authority]. 

Signed this day of 19 . 

E F 

Field [or General] Officer in the force 
[or commanding ]. 

I have dealt with the reseiwed findings and sentences in the 
manner stated in the last column of the schedule, and, subject to 
what I have there stated, I hereby confirm the said I’eserved 
findings and sentences. 

Signed this day of , 19 . 

G U 

General [Field] Officer in the force. 

Subject to what-I have stated in the Lost column of the schedule, 
I hereby confirm the [finding and] sentence of death in the case 
of and of penal sez’vitude in the case of 

[tand in the case of the above sentences of death I am of opinion 
that by reason of j; it is not practicable, having due 

regal’d to the public service, to delay the case for confirmation by 
any qualified omcer superior to myself]. 

Signed this day of , 19 

J K — ■ 


t Omit ex- 
cept Avhuie 
the court- 
martial 
consists of 
two officers 
only. 

£. Certifi- 
cate of 
president 
ns to pro- 
ceedings. 


0. Confir- 
mation. 


♦Omit ex- 
cept where 
under 
rules it is 
ordinarily 
the duty of 
theconhrin- 
ing officer 
to reserve 
the case, 

D. Confi^ 
matiou of 
reserved 
sentences. 


B. Confir- 
mation of 
sentence of 
death or 
penal servi- 
tude. 

tOmit 
where con- 
firmed hy 
officer in 
chief 

command. 

General [Field] Officer in chief command of the forces. IState, 

■' according 

to the ch’- 
cumstances 
the nature 
of tho 
country, or 
the great 
distance, nr 
the opera- 
tions of I he 
enemy. 
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RULES OF PROCEDURE. 


App. II. 


♦If the 
name of the 
person 
charged is 
iinknoim, 
he may be 
described as 
unimown, 
n'itli such 
addition as 
'will identify 
him. 
tRecom- 
inendataon 
to mercy to 
be inserted 
in this 
column. 


Application 
foi court- 
in.'irtlal. 


Schedule. 


Date 

19 . 

No. 


Xame of alleged 
Offender.* 

Offence 

charged. 

Flea. 

1 

Finding, and 
if convicted, 

Beutence.t 

How dealt n ith 
by confirming 
officer. 

Peter Smith , 

(sutler) 

Offence against 
person of in- 
habitant of 
country 

Guilty 

Guilty. Field 
punishment 

1 No, 1 for . 

Cnniinned. I 
remit 

E F — 

262, Prime 

James Robin- 
son, 1st Batt. 

shire 

Regiment 

Breaking into 
bouse in 
search of 
plunder ! 

1 

1 

1 Not guilty 

1 

1 

1 

Guilty. Two 
months* im- 
prisonment 

Notconflrmed. 
E — F 

1 

C64, Private 
Thomssjones, 
1st Batt. 

shire 

Regiment | 

Drank on post | 

Not guilty 

i 

Guilty. Death. 
Recommended 
' to mercy 

I 

1 

Bfserved [or 
Confirmed], 

1 but'eommu- 
1 ted to field 
\ punishment 

1 No. 1 for 

i 

i 

! 

; 1 

t 

1 ’ 1 

! 

1 

[ ' 

1 

1 

j ; 

1 

1 • 

1 E F 

or 

Confirmed, bnt 

1 commuted to 

I years' penal 

1 servitade. 

! /— JT— _ 

Person accom- 
panying force 
(name nn- 
hnoim), white 
jachet and 
trousers, scar 
on right cheek 

1 Impeffingpro- 
, Tcst-marshal 

i 

1 

i 

I Not guilty 

1 

! 

1 

Not guilty 

j 

- 

Soldier in imi- 

1 

Offcnceagalnst 
property of 
inhabitant of 
country 

Not guilty 

Gniliy. Field 
punishment 

No. 2 for , 

and to forfeit 
nil ordinary pay 
for a period of 

Reserved. 

P F 

shire Regi- 
ment (name 
unknown) 


Confirmed. 

G ff — 

P Q 

Convening Officer. 

C D 

President. 



MEMORANDA. 

The following Memoranda axe intended for the guidance of con^ 
martial with a view to securing uniformity of practice in detaih 
not specially dealt with in the Rules of Procedure. 

Thm Memoranda do not form part of the Appendix to the Rules 
of Procedure. 


If the accused has elected to be tried by a district court-martial 
instead of submitting to a summary' award, it should be .so stated on 
the form of application (Army Form B 116). 



Mmomnda. 

The name of the officer who investigated the case should bo stated 
in tlie application. 

In forwarding the names and dates of commissions of officers 
I detailed for court-martial duty, the date of the Militia or yeomanry 
commission should be given in the case of an officer qualified by 
reason of his Militia or yeomanry service, so as to enable the Court 
to satisfy themselves as provided by Eule 22 (A). 

The charge-sheet should be signed by the oflicer in actual com- Chnrgc- 
inand of the unit to which the accused belongs. 

Sufficient space sliould be left at the foot of the charge-sheet for 
the orders of the convening officer to be entered. The place and 
date should be entered by the officer signing the orders (see p. 543). 

The section of the Amy Act under which each charge is framed 
should be entered in the margin (in red ink), opposite the charge 
to which it refers. 

If the accused has elected to be tried instead of submitting to 
a summaiy award, it should be so stated (in red ink) at the top 
of the charge-sheet. 

When part of the evidence is documentary, the statement of the Snmmary 
officer made on producing the documents should be included in “ 
the summary. 

A statement of evidence as to facts should commence by recording 
tlie place, date, and time (if material) to which the cndence refers. 

Where the charge is for deficiency of kit, the date on which the 
kit of the accused was last inspected, and the date and place of finding 
any subsequent deficiencies, should be included in the summaiy of 
evidence. ■ 

A statement that the requirements of Buie 4 (c, n, e) have been 
complied with should be entered at the end of the summary of 
evidence and signed by the officer taking the evidence. 

When several persons are tried successively by the same^ Coiu-t, Procccfi- 
tlie time at which each trial commences wUl be entered on its pro- 
ceedings as the time at which the Court opens. 

The full name and description of the accused should be entered 
on the first page of the proceedings. 

Every witness, including the officer producing Array Form B 296, 
must be sworn in the presence of the accused to whom his evidence 
refers ; he must not be examined on a former oath taken in the 
presence of another accused person. 

The prosecutor or other person producing documents must be 
sworn. 

When copies of docimients are accepted it should he stated in 
the proceediiigs that they have been compared with the originals 
and found correct. 

Articles of equipment, clothing, &c., should be entered through- 
out the proceedings in the same order as stated in the charge.^ 

Where the value of arms, ammunition, equipment, or clothing is 
proved, or where damage is proved, the accused, if con^!''** ’ 

i^emoref>da"—'p&ges 583 and 684. 

Delete the last seven lines on page 583, and the first three 
lines on page 584, and 
substitute 

“ Included in Army Fomi A. 9 are two sets of pages ^ C 
“and “D"— one for proceedings on the plea of “Not Guilty,” 

“ and one for proceedings on the plea of “Guiltj'.’’ Where the 
“ pleas recorded are all “ Not Guilty,” or all “ Guilty,” the set 
“ pertaining to the plea or pleas recorded, is alone to be used. 

“When some of the pleas are “Not Guilty” and some 
“ Guilty," both sets vail be used, the Com-t proceeding &st on 
“the plea or pleas of “Not Guilty" up to and including the 
“ finding, and then on the plea of “ Guilty 



^pp. II 


♦If the 
name of the 

DfirSfln 





person -WO* 

charged is ^’a®eof alJe^M ' ' ^ 

infaowD, OiTender®^®^ Offence : TT 7 

I "“'"i ■ "«>• i «“cfel4« 

•intoown, p . — — . I / sentence t* ' ^I’®°pflnning 

nithsueh Smith ' nir ( oflJeer. 

addition as (sutler) Offence agamst ' I 

’wllidentifp , Pwsonofia. ® Gnfitr r I 

Jo mercy to 262 , Pri^T,,^. I I I 

""• ssS. <a‘»' , 

m, 


^•fnlrate ''Z~~ ~~'i~' 

; fe-j. 

I I commii. 

, ted to fleJd 

■ 5 ^’^'shnient 

, 1 for 


I’erson occom, ~t — - — ' 

I soflfp 

. ; 


n or 

Conflnnedjhnt 
- <»mnmtedto 

L 









of 


COlula- 


I 

Application Tj 

<o» court. ; ■: 
•nartiai. ^“Stt 
the i 



case 

»»« «o£r^r.ssn 

..™mi!aioii »''?;'l.... „„ VMvna'tt? “'S. 0.9 (k). . ..»„nl com- 


aWUegVo by 

, ^::i, ^ 1o“ 

t*!rfe5.“S;®lK‘S=-”~ 

The scttio^^ ® \ ^nargw { submitting to 

Kf« *- r ; S&tA ••» • •■ " ^ 

If tlie acciiscu g\^oul<i be 8 t,.fetfteiit of tbe ^ cvifte”*’®* 

««”a ^.fSTiS'S^'*** 

eoidence. <. 

\ statement of cv ^^tcrial) to o,i ^ 

‘'-‘.fK'b-* tb= “' 

P'o^e pvoseout"' ^ *odd 

sVi'ovn. . „ of documents comp^'^®^ , 

'When copms o^^^^ have tbrongb- 

the correct. -. &c-i ebouU^ ebarge- _ ^ 



584 


IIULES OF PROCEDURE. 


iTp ’DcliKlin g the finding ; and then, on the 

plea of ** Gnilty, an entry being iiiado—^= pajl[o JP that the Court 
is reopened and the accused again brought 

The charge-sheet is to be inserted in the proceedings after 
sheet B ; all other documents are to be attached at the end of the 
proceedings in the order of their production to the Court, 

Every document attached to the proceedings should be signed 
by the president and marked with a reference letter, preferably 
not one used in Army Form A 9 or B 297. / ' 

In the case of a plea of "Not guilty” the summary of evidence: 
will, as a general rule, be enclosed with the proceedings when sent 
to the confirming officer ; and in cases where there is any material 
variance between the evidence of any witness in the summary and 
his evidence at the trial, the summary must be annexed to the 
proceedings when so sent. 

All erasures of written or printed matter, and all corrections 
should be initialed by the president. 

Pages should be numbered consecutively up to the end of the 
proceedings, after they have been put together in the order 
prescribed. 

Sufficient space should be left below the sentence and simature 
of the president for the minutes of confirmation and promuTgation. 

The following form of promulgation should be used ; — 

Promulgated and extracts taken at 
this day of , 19 , 

Signature of the officer in charge 
of documents. 
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Jippendix UI‘ 




third appes^^^^- 


50EE A. MmUMi^'ll?' 

D.-.niiof-*®’'®'?®^^ i.r., <!•»■’• 

r»T.-,«— Jo-— ®?!**:i’ siettoA ?” 


,ta=a 5®=i?V »4e>^P'At5 otor '•”'^' 

NoX*«ofo^,i’ ^y to ooid "‘Sf/Stoev 

porsuato .»' *, ^ei,* »rA“, ‘j„ ^ pti®''.’“,^'U»t^ 

me in trnnaferred to a H - the 


vear8,conu«»'“''"= , ;;,roTa“«‘*'V «f 

fow, ^y to TSV^»”“ 


•ftd 

Stod to Pr^pCSd]-? “ed Aoto 

foaa to U’-SO '?„t n 

M’rant. i y oi 

Signed this 


.r;^i<!fi»s5='....- 

if.rss.-'^^ rwsi’i 

* T convicted o£ ^g,y of 

fflStof % to'»'4to6»4rf all o*«A«E^^_JL-r '®?5 
paapoeo T Biloitoe®- rioSrf.wAd^^^eVtoo' 





586 


" RULES OF PROCEDURE. 


App. III. enabling me in this behalf, order that the said convict shall be, as 
— soon as practicable, transferred to a prison in the United King- 
dom in Tvliich a prisoner sentenced to penal ser^^tnde by a civil 
coui’t in the United Kingdom can for the time being be confined, 
either permanently or temporarily^, there to undergo his sentence 
according to law. 

And I do hereby, in pursuance of the above-mentioned Acts and 
powers, order the governor or chief officer of any such prison as 
aforesaid to whom Sie convict is brought to receive him into his 
custody and detain him accordingly, and for so doing this shall be 
sufficient warrant. 

And for tbe above puipose, I, the undersigned, do hereby 
further, in pursuance of the above-mentioned Acts and powers, 
order that the said convict be removed in military custody by 
\kere state route], or such other route as may be directed by proper 
authority, to the port at or such other port as may be 

directed by proper authority, .thence to be removed by \Jiere state 
route] to such prison as aforesaid in the United Elingdom. 

And I do hereby, in pursuance of the abovermentioned Acts and 
powers, order the officer or non-commissioned officer in charge of 
any detention barrack, and also the governor or chief officer of 
any prison, military or civil, to whom the convict is brought, to 
receive the said convict, and detain him so long as appears 
reasonably necessary with the view to his said removal, and to 
deliver him when required for the purpose of such removal, and 
for so doing this shall be sufficient warrant. 

Signed at this day of 19 . 

i 

■a A 

In case an Alteration of the Route above mentioned becomes 
' necessary, (a) 

Whereas for the purpose of better carrying into effect the above 
order for the remo'v'al of the above-mentioned convict to the 
United Kingdom, it is necessary to alter the route above-mentioned, 
I, the undersigned, the , do hereby, in pursuance of the 

Army Act, and of all other Acts and powers enisling me in this 
behalf, order that the said convict be removed in military custody 
by {here state the route so far as varied] to , thence to be 

remove'd as directed by the said order. 

Signed at this day of 19 . 

KF. 


In case of med the following Order may he made. 

For the purpose of cariying into effect the above .order, I, the 
undersigned, being the ^ 

do hereby, in pursuance of the Army Act, and of all other Acts 
and powers enabling me in this behalf, order the governor or eliicf 
officer of prison or detention barrack at , to 

receive tbe above-named convict, and to detain him until he can be 
removed to and to deliver him when required for the purpose 

of such removal, and for so doing this shall be sufficient warrant. 

Signed at this day of 19 , 

G,ll, 

{a) TIjJs order can be repeated by any removing authority as often as necess-iiy. 
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FORM C. 


App. HI. 

. 185 . 


Form of Order for Commitment to Prison^ Miliiary or Civil {or to 
a detention harrach\ of persons subject to military law sentenced 
either in or out of the United Kingdom to Imprisonment. 

To the governor or chief officer in charge of (o) prison 

(or detention barrack) at 

Whereas [Aawic — Ko. — Acnif:], of the regiment) was by 

a (h) court-martial held at convicted of the offence 

of (c) , and by a sentence signed on the ^y of 

IB , sentenced (rf) to bo imprisoned with *hard laljour for 


, commencing on the aforesaid day, and such sentence has no” 


tence does 


been confirmed by , as required by law (e). 

Now, therefore, I, the undersigned, the 

do hereby, in pursuance of the Army Act, and of all other Acts 
and powers enabling me in this behalf, order you to receive the 
said person into 3'our custody and detain him to undergo his 
said sentence according to law, and for so doing this shall be your 
warrant. 


hard labour 
niter 

“with"Into 

“without." 


Signed at 


this 


day of 


10 


O.lf. 


FORM D. 

Form of Order for commitment to a detention harrach of persons A.P.,C..385a, 
subject to military law as soldiers, sentenced either in or out of the 
United Kingdom to Detention, 

To the commandant or chief officer in charge of tlie detention 
barrack at 

Whereas \^h\me~Fo,—Ranh\ of the regiment, was 

^ if) court-martud held at convicted 

of the offence of (c) and, by a sentence signed on 

the day of 10 , sentenced (g) to detention for 


(a) Insert *' His Majesty’s," or os required aecoKiing to title of prison. 

(A) Insert “ general " or “ district ’’ ns required. 

(c) If there are several offences, absto all of Uiem. An offence should be stated in 
the words of the charge on which the soldier was convicted, but if oiodified by the 
iinitlng, as so modified ; omitting the statement of particulars conbiining the details 
of time, place, and circumstances. 

(rl) Substitute, where the original sentence was death or penal servitude which 
has been commuted to imprisonment “to suffer death, uud such sentence has been 
confirmed by as required by law, but has been commuted into 

imprisonment for ,with ♦hard labour, commencing on the afore- 
said day," or "to suffer years’ penal servitude, and such sentence has been 

confirmed by ns required by low, and has been commuted into 

imprisonment for , w’ith * hard labour, commencing on the 

■^qj^sre^d day.” 

(e) Jdd, if necessary, " with a remission of or "but has been 

mitigated by the omission of the hard laboiu’,” or os the case may be. 

( f) Insert “ general,” " district,’’ or "regimental,” as required. 

(tj) Substitute, miere the original sentence was death, penal servitude, or imprison- 
ment, wliich has been commuted to detention, “ to suffer death, and suoii sentence 
1ms been confirmed by as required by law, but has been commuted 

into detention for v commsiii,!.-.g on the aforesaid day," or “ to suffer 

years’ penal serntude, imu such scntimoe has been confirmed by , 

as required by law, and has been commuted into detention for ' 

commencing on the aforesaid day," or “ to be imprisoned with (or without) liard 
labour for commencing on the aforesaid day, and such sentence has 

been commuted into detention for commencing on tlie aforesaid day.” 


*If the com- 
mutation 
does not 
specify bard 
labour alter 
"with ’’into 
"without.’’ 
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App. IJT. commencing on the aforesaid day, and such sentence lias 

— been confirmed by _ required by law (a). 

Ifow, therefore, I, the undersigned, being the 
do hereby, in pursuance of the Army Act, and of all other Acts 
and powers enabling me in this behalf, order you to receive the 
_ smd soldier into your custody and detain him to undergo his said 
sentence according to law, and for so doing this shall be your 
waiTant. 

Signed at this day of ^ ® ' rr u 


FOEM E. 


A.T., c. 3862 Form, of Order respecting Imprisonment under Sentence passed out 
of the United Kingdom and to be undergone in the United 
Kingdom. 

"Whereas \Kame — Ko. — Ranh\ of the regiment, was 

by a (6) court-martial held at convicted of 

the offence of (c), and by a sentence signed on the 

day of 19 , sentenced (cQ to be imprisoned with 

*liard labo 
sentence said day, and such 
S^yLareq^edbylaw(e). , . , , 

labour, Kow, therefore, I, the undersigned, the 
•'Trith’-iuto 

without, committing and removing authority, do hereb}’, in pur- 

suance of the Army Act, and of all other Acts and powers 
enabling me in this behalf, order that the said soldier shall be 
transferred and removed to prison (or detention \ 

barrach) at 

in the United Kingdom, or such other public prison or detention i 
barrack in the United King dnwi as any other competent authority! 
may appoint in this behalf, there to undergo his sentence according 
to law. 

And I do hereby^, in pui’suance of the said Acts and powers, 
order the governor or chief officer of any such prison or detention t 
barrack as -aforesaid to whom the above soldier is brought, to I 
receive the soldier into liis custody and detain him accorffingly, 
and for so doing this shall be sufficient warrant. 

And I do hereby, in pursuance of the said Acts and powers, 
fuiiber order that the said soldier shall be conveyed in military' 


ur for , 

sentence has been confirmed by 


commencing on tne aiore- 

, as 


(a) Add, if necessary, a remissiou of 

(ii) Insert "general,'* or “ district," as required. 

(c) If there are several offences, state all of them. An offence should he stated 
in the words of the charge on\thich the soldier was convicted, but if modifi ed 
the finding, as so modified; omitting the statement of particulars contahuB^me 
detailsyf time, place, and circumstances. 

(//) Ai'isfifufe, where the original sentence was death or penal servitude which 
has been commuted to imprisunmeut, **to suffer death, aud such sentence has been 
fonfimed by as required by law, but has been commuted into 

*^If the com- impnsonment for , with ‘hard labour, commencing on the afore- 

mutatioii vears’penalsen’itude, and -such sentence has been 

does not connTOed by as required by-law,, and has been commuted into 

specify hard Jmpnsoninent for , ^yith " *hard labour, commencing on the 

labour offer day.” 

‘‘with "into J2®*®®ssary, "with a remission of - ,”or "but has been 

" without." niitigated by the omission of the hard labour, "or as the case may le. 
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custody and detained in military custody or in a jrrison, military ^nn jjj, 
or civil, or a detention barrack, so far as appears necessary or ~— 

E ’ for eflfecting liia removal to the said prison or detention 
k in the United Kingdom. 


Signed at 


day of 


case of a Committal to ani/ hUermdlate Prison or Detention 
Barrack being necessary (g). 

For the jmrposc of carrying into effect the above Order, I, the 
ninlorsignod, the 

<lo hereby, in pursuance of the Anny Act, and of all other Acts 
and powers enabling me in this behalf, order the governor or 
cliief officer of the prison or detention 

barrack at , to receive the said soldier and detain 

Inm until he can be removed, in pursuance of the above order, and 
to deliver him when required for the purpose of such removal, and 
for so doing this shall be sufficient warrant. 


Signed at 


this day of 


Order on arrival in United Kingdom of soldier sentenced to 
mprisonmsnt. 

I, the undersigned, the 

being the committing and 
removing authority, do liereb}', in pui’suance of tlie Army Act, and 
. of all other Acts and powers eiiabling me in this behalf, order 
him to he transfen’ed and removed to the 
(prison or detention bamck at , to undergo 

his sentence according to law. 

And I do hereby order the governor or chief officer of that 
I prison or detention barrack to receive liim, and for so doing this 
shall be sufficient wanant. 


Signed at 


this day of 19 , 


FORM F. 

Fo?'m of Order mpecting deteviion under Benience passed out of the A.F.,c..'!snA. 
United Kingdom and to be undergone in the United Kingdom, 

■Whereas {Name—No.—Kanh\ of the regiment 

' by a (h) court-martial held at 

convicted of the offence of (<?) and by a sentence 


(<i) Thifi order rosy repcfttcd as often as necosssiy by any auUiority having^ 
" district/' cJ-'-regimenW 

k) If there nro several offences state all of them. An offence should be statcfl 
In tho words of the charge on which the soldier was convicted, but if modified 
by the finding, as so momfled; omitting the statement of particulars containing 
the details of time, place, and circumstanoes. 
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Add IIT, signed ou the day of 19 , sentenced (a) to detention 

'Ll ' for , conimenoing on the aforesaid day, and such 

sentence has been confirmed by as 

* required by laur (6). 

therefore, I, the undersigned, the 

being the committing and removing authority, do hereby, in pur- 
suance of the Army Act, and of all other Acts and powers enabling 
me in this belialf, oi^er that the said soldier ^all be ti'ansfefred 
and removed to detention barrack at 

in the United Kingdom or such other 
detention barrack in the United Kingdom as any other competent 
authority may appoint in this behalf, there to undergo his sentence 
according to law. 

And I do hei'eby, in pursuance of the said Acts and powers, 
order the commandant or chief officer of any such detention bariuck 
as aforesaid to whom the above soldier is brought to receive the 
soldier into his custody and detain him accordingly, and for so 
doing this shall be sufficient warrant. 

And I do hereby, in pursuance of the said Acts and powers, 
further order that the said soldier shall be conveyed in military 
custody and detained iu militajy custody or in a detention barrack 
so far as appears necessary or proper for effecting his removal to 
the said detention barrack in the United Kingdom. 

Signed at this day of 19 * 

E.F. 


Jn case of a Committal to a%y intermediate Detention Barrack 

being necessary (c). 

For the purpose of cariying into effect tlie above Order, I, the 
undersigned, the 

do hereby, in pui-suance of the Army 
Act and of all other Acts and powers enabling me in tliis behalf, 
order the commandant or chief officer of the detention barrack at 

, to receive the said 

soldier, and detain him until he can be removed, in pursuance of 
the above Order, and to deliver him when required for the purpose 
of such removal, and for so doing this shall be sufficient warrant. 

Signed at this day of 19 , 

D.E. 


(a) Substitute, ^rhere the original sentence M'as death, penal servitude^or imprison- 
ment which has been commuted to detention, “ to suner death, and such sentence 
has been confirm^ by _ as required by law, bat has been 

commuted into decemion for , commencing on the aforesaid 

day," or “ to suffer years' penal servitude, and such sentence has bgen. — 

confirmed a^ required by law, and has been commuted'fc^i 

detention, for , commencing on the aforesaid day *’ f 

or “ to be imprisoned with (or without) hard labour for commencing I 

on the aforesaid day, and such sentence has been confirmed by ' 

as required by law, and has been commuted into detention for 
commencing on the aforesaid day.” 

ffi) if nec^saty, " with a remission of 

If the detention was a\sarded by the commanding oiiicer, the form from 
“"Whereas" down to "required by law” will’ be replaced by the corresnondinc 
provision in Form “G." e 

, (c) This order may be repeated as often ns necessaiy any authority haring 
power to make it. 
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App. HI. 

Order on Arrived of Soldier in United Kingdom, 

1, the undersigned, the 

1 . . being the committing and 

removing iiutliority, tlo licicby, in pm-suancD of the Army Act, 
and of all other Acts and powers enabling me in this behalf, order 
the said soldier to be transferred and removed to the detention 
barrack at to undergo his sentence 

according to law. 

And I do hereby order the commandant or chief officer of that 
detention ban-ack to receive him, and for so doing this shall be 
sufficient warrant. 

Signed at this day of 19 , 

D,E, 


rORM G. 

Form of Commitment to Detention Barrack on award of Detention A.r., c.sss, 
hy Commanding Officer. 

To the commandant or officer or non-commissioned officer in 
cliarge of the detention bairack at 

Whereas Ab.— jfffla/:], of the regiment, was 

on the day of 19 , awarded by his com- 

nianding officer detention for for the offence 

of 

Now, therefore, I, the undesigned, being the commanding officer 
of the said soldier, do hereby in pursuance of the Army Act, 
and of .'ill other Acts and powers enabling me in this behalf, 
order you to receive luni into your custody to undergo his sentence 
according to haw, and for so doing this shall be your warrant. 

Signed at this day of 10 . 

D.E. 


FORM E. 

Order for Discharge of Persons subject to Military Law undergoing 

Imprisonment. 

. To the governor, commandant, or diief officer of prison 

•%t!.elcntion barrack at 

’’Whereas [Fame—Fo.—Itankl of the regiment, is now 

in your custody under a sentence of imprisonment by court- 

martial. , , , . , 

I, the uiidersigncdj being _ do hereby order 

you to discharge the said soldier. 

Signed at this da^' of JD . 

'KF, 
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RULES OF rnOCEDURE. 


Ap]). III. 

A#?*tC#3S9A» 


¥OEM I. 

Order for Discharge of Persons subject to Military Law as Soldiers 

undergoing Detention. 


To the commandant or chief officer of the 
detention barrack at 

Whereas [Name.— No. — RanU\t of the ^ regimentj^ 

is now in your custody under a sentence of detention by couirt^ 
martial. 

I, the undersigned, being 

do hereby onler you to 

discharge the said soldier. 

Signed at this day of 19 . 

" E.F. 


FOEM J. 

A.F., c. 3 J)o. Form of Discharging Order in case of Detention under the Award 

of Commanding Officer. 

To the commandant or officer or non-commissioned officer in 
charge of the detention barrack at 

You are hereby required to discharge the soldier [Name — 
No, — iJanli], of the regiment, now in your| 

custody undergoing his sentence pursuant to the award of his com- 
manding officer. 

* 

Signed at this day of 19 . 

C.D. 

Commanding Officer of the above Soldier. 


FOEM K, 

A.F., c. 391. Order far Removal of Soldier undergoing Imprisonment to be brought 

before a Court. 

To the governor or chief officer of prison 

or detention barrack at 

Whereas [Name — No. — jRanI’], of the regiment, is now 

in your custody undergoing a sentence of imprisonment passed by 
court-martial. 

I, the undersigned, being do hereby 

in pursuance of the Army Act, and of all other Acts and powers 
enabling me in this behalf, order you to deliver the said soldier 
to the officer or non-commissioned officer bringing this orderr-^''"^^?''' 

And I do hereby order the said officer or non-oiJmmissioned 
officer, and all other officers and non-commissioned officers into 
whose custody the said soldier may be delivered, to keep the 
said soldier in military custody and bring him to , 

there to appear before a (a) court-martial (6) as a witness, and 

(а) If the facts eo require, Euhstitute "civil court.” 

(б) Substitute, according to the facts, “ for trial,” or state the other reaBons for 
uhich he is to he brought. 
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llicu to return him to tlie^ above-named prison (or detention App. Ill, 
I barrack), or to such other prison (or detention barrack) as may be — 
determined by the proper authority, and to detain him in military 
custody until he is so returned or is discliarged in due course of 
law’, and for so doing this shall be sufficient warrant. 

Signed at this day of 19 . 

C.D, 


If the Prison {or Deiention Barrad) to which he is returned 
is altered. 

I, the undersigned, being the 

do hereby in pursuance of the Army Act, and of all other Acts 
aijd powers enabling me in this behalf, order that he be forth- 
with returned in military custody to prison (or detention 

1 barrack) at , there to undergo the remainder of his sentence. 

Signed at this day of 10 . 

an. 


FOEM 1. 

Order for Removal of Soldier undergoing detention to be brought A.P.,c.,'!i)u 

before a Court. 

To the commandant or chief officer of the detention barrack at 


Whereas [Wamc— Ao.— of the regiment, 

is jiow in your custody, undergoing a sentence of detention 
passed by court-martial (a) ; 

I, the undersigned, being tlic , do 

hereby, in jnirsuance of the Army Act, and of all other Acts and 
powers enabling me in this behalf, order you to deliver the said 
soldier to the officer or non-commissioned officer bringii^y .this 

And I do hereby order the said officer or non-commissioned 
officer, and all other oflicere and non-commissioned officers into 
wliose custody the said soldier may be deliA^ered, to keep the said 
soldier in military custody and bring him to , 

there to ajjpear befoie a (b) court-mai’lial (c) as a witness, and then 
to return him to the above-named detention barrack, or to such 
other detention barrack as may be determined by the proper 
authority, and to detain him in military custody until he is so 
or is discharged in due coui’^'* of law, and for so doing 
this shall be sufficient warrant. 

Signed at this day of 19 . 

C.D. 


la) II necessary, subsUtute "awded Iiy his commanding ofliccr.” 

( 6 ) It the facts 80 require, substitiilu" civil court. ^ „ 

(e) Sulistituto, according to the facts, ''fortilai,” or state the other reasons for 
whicli the soldier is to bo brought. 



594 


•™ance„ftj^ “ « «&«W. 

‘'ofierel,,. .•„ 


this j 

day of 


iO . 


— CD. 

«>Ririr. 


..I 


'"■Jiich he h 1 ^ directeS^ nJi’ijtirr^ *° 

riov _ » 


day of 


id . 


Crefer f^r » ^Oiliif 

at’’” "■' or *'®t,-o„ /or 

"■■“‘•«".-.'S5iS^p;?r- 


‘I'Jinffoffieer." 



Appendix 111. — Foms of Coiimilmenl. 595 

And I do liereby order the said officer or noii-comniissioued App ‘*^^1 
oflicci\ and all officers and non-coniraissioned officera into whose 
ciiRiody tile said soldier may be delimed, to keep the said soldier 
in military custody and to convey him in military custody in such 
mannor as may be directed by military authority to , 

whore the I'ogiment to which he belongs is serving (a), 

ami foj’ so living this sl/aJj he svffideiit mwiint, 

Signed at this day of 19 . 

JX 


FORM 0. 

Order for Removal of Soldier from one public Prison {or Detention A.P., C, 3S3, 
BarracP) to another. 

To the governor or chief officer of prison 

(or detention barrack) at 

Whereas [Name— No. — Ranh\ of the regiment, 

is now in your custody undergoing a sentence of imprisomuent 
passed by court-martial. 

r, the undersigned, being the do hereby, in 

jmrsuance of the Army Act, and of all other Acts and powers 
enabling me in this behalf, order you to deliver the said soldier 
to the oinccr or non-commissioned ollicer presenting this order. 

And I do hereby order the said officer or non-commissioned 
officer, and all officers and non-commissioned officers into whose 
custody the said soldier may be delivered, to keep the said 
mldier in military emtody and convey him in military custody 
in such manner as may be directed by military authority, to 
I the prison (or detention barrack) at 

, there to undergo the remainder of his sentence, 
and for so doing this shall be sufficient warrant. 

Signed at this day of 19 . 

D.F. 


FORM P. 

Order for Removal of a person subject to Military Laio as a Soldier A.P.,C.S!'3,v 
undergoing Detention from one Detention Barrack to another. 

To the Commandant or chief officer of the detention barrack 


at 


Whereas [Name—No.^Raid\ of the regiment, is now 

^'your custody undergoing a sentence of detention 

court-martial (5); ..nout leave 

I, the undersigned, being the 

puKuance of the Army Act, and of all other^j;^ ^ 

enabling me m this behalf, order you to deliv' ■* 

tlie oflicer or non-commissioned officer pres'' 


(rt) If nccrs'wry,sul)s(.ltiitc " under rr<> 
(6) It • 


/ of 


19 


(mii.) 


' liceestittry, substitute "awarded 


DX. 



ntTLES OP fBOCEDtlRE. 


App. Ill, 


A.P.,C.39(J 


AM. 12 
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Aiul I Jo hereby order the said officer or iioli-conihiissioned 
officer, and all officers and non-commissioned officers into whose 
custody the said soldier may be delivered, to keep the 8aid_ soldier 
in military custody, and convey him in military custody in such 
manner as may be directed by military authority, to the detention 
barrack at , there to undergo the remainder of ins 

sentence, and for so doing this shall he sufficient n'on’ant. 


Signed at 


this day of 



1 


FORM Q (a). 

Fom of order for temporary cvstody in Prison or Lock-up. 

To the governor or chief officer of prison at 

( 6 ) 

Whereas \Name—No.~Itank\ oi the regiment, is nojv 

n soldier in military custody. 

Now therefore I, the undersigned, the commanding officer of 
the said soldier, do hereby in pursuance of the Army Act, and of 
all other Acts and powers enabling me in this behalf, order you to 
receive the said soldier into your custody and detain him until 
you receive a further oi-der from me, but not longer than seven 
days, and for so doing this shall be your warrant. 

Signed this day of 19 . 

J.F. 


FORM R. 

FiffM of Commitment to Detention Barrack for safe custody while 
awaiting Trial by, or Sentence of, Court Martial. 

To the officer or non-commissioned officer in charge of* the 
detention barrack at 

Whereas [Xane — Xo. — Ranlc\, of the regiment 

[lias been remanded for trial by court-martial] (c) or [was on the 
day of 19 , tried by court-martial for the 

offence of ], 

and is awaiting [trial] (c) or [the promulgation of the finding 
and sentence of the court]. 

Now, therefore, I, the undersigned, being the commanding officer 
of the said soldier, do hereby, in pursuance of the King’s 
,dy coifi\and Orders for the Army enabling me in this behalf, order 

I, the uBSeive him into your custody for safe custody, and for so 
U he your warrant, 

of the Army Act, - . . 

this behalf, order you i only in the case of a soldier as defined by the Army Act. 
liou-commissioued officer "oflicer in charge of the police station [or olAerjiiare] 

TF .■'altered to meet the cases of confinement before 
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You will take care_ that the said soldier wears his regimental Apu. III. 
clothing and necessaries, that he is allowed to exercise during * — 

a reasonable portion of each day in association, if possible, but that 
he is kept apart from soldiers undergoing sentences, and that 
he receives the ordinary rations and messing of a soldier. He 
should not be obliged to labour otherwise than by being employed 
in drill fatigue and other duties similar in kind and amount to those 
.he might be called on to perform if not in confinement. 

Signed at this day of 19 , 

{Signature) 


FORM S. 

Fmn of Discharging Order in case of Conf/nenient in Detention a.f., b. oi. 
Barrack for safe Oustodij while awaiting Trial hg, or Sentence 
of, Court-Martial. 

To the officer or non-commissioned officer in charge of the 
detention barrack at 

You are hereby required to deliver over the soldier [/VaOTe— Ao. 

—Rank], of the regiment, now in your 

''custody for safe custody, pursuant to committal by his commanding 
officer, to the non-commissioned officer of the escort herewith 
attending to receive him. 

Signed at this day of 19 . 

{Signature) 

Commanding Officer of the above Soldier. 


FORM T. 

Order for the Removal in MUitarg Custodg of a Deserter or Ahserdee A.F., 
witJmit leave awaiting Escort. 

^To the governor or chief officer of prison. 

Whereas {Name — No. — Rank , of the _ regiment, 

is now in your custody as a deserter or absentee without leave 
awaiting escort, I, the undersigned, bem . 

do hereby order you to deliver the said prisoner to 

the escort producing this authority. 


Signed at 


this 


day of 


19 


D.E. 
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F. Rules. 


FOBM U. 


Form of Commitment of Person guilty/ of Contempt of a 
Court-Martial wiMr s. 28. 

To the officer or non-commissioned officer in charge of the 
prison [or detention barrack] at 

Whereas a court-martial for the trial of ^ of wliich I, 

the undersigned, am president, was on this day sitting at 

and of the 

Battalion, Eeginiept, was guilty of contempt of 

the court bj’ using insulting language [or by using threatening 
language], [or by causing an interraption in the proceedings of such 
couit, or as the case may be], namely by [here describe the act of 
tchich, the offender was guilty]. 

And whereas the said court did order the above-named offender 
to be imprisoned [or to nudergo detention] for days. 

Now, therefore, the court doth order 3 'ou to receive the said 
offender into your custody for safe custody, and for so doing this 
sliall be yoiir warrant 

Signed at this day of 19 . 

(Signature) 

A.B., President of the above 
Court-Martial. 


Kules for Field Punishment. 


Kules for Field Ponisbmest made under s,* 44, of the 

Army Act. 

1 . ^ A court-martial, or a commanding officer, may award field 
punishment for any offence committed on active service, and may 
sentence an offender for a period not exceeding, in the case of a 
court-martial three months, and in the case of a commanding officer 
twenty-eight days, to one of the following field punishments, 
namely : — 

(a) Field punishment No. 1 . 

(b) Field punishment No. 2 . 

2 . Where an offender is sentenced to field punishment No. 1 , he 
may, during the continuance of his sentence, unless the court- 
martial or the commauding officer otherwise dii'ects, be punished as 
follows 

(a) He may be kept in irons, i.e., in fetters or handcuffs, or 
both fetters and handcuffs ; and may be secured so as to 
prevent his escape. 

(b) lYhen in irons he may he attached for a period or perio^ 

not exceeding two hours in any one day to a fixed objec^ 
blit lie must not be so attached during more than three 
out of any four consecutive days, nor during more than 
twenty-one days in alL 

(c) Straps or ropes may he used for the purpose of these rules 

in lieu of irons. 

(c^ He may be subjected to the like labour, employment, and 
restraint, and dealt with in like manner as if be were 
under a sentence of imprisonment witli hard labour. 



OR- 


s^zz.t 




• rVpM "®a«/i ° or thnf ^ r oy a .. '* aehi „ "OJ' 

<■. tut “, ""> o«e»,lI''i I* eu-ri.^ '’* PKjuZS^ 


»,“‘!-V„?^'« -u-t Cte 


belo 


the, 
P»nisl 


I*"® Js a 
miejjt 


5"«<^edaP‘f»m’tS“‘>«’®de,T“*''>.eio„., . 


(PoS° 


-K. B. 


ar» rr~~- '■' 


’““'SecS'i'^Clt V Ih . 


I -^dffliraftj, 
“®C,I80?, 


%08(i) 


’’W'Beoi 


are 


riia(/g 






600 
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arracts. We are fttrtlier pleased to order that the proceed lugs of every 
— such Court-Martial shall he transmitted to the Judge-Advocate- 
Gcncral, in order that he may forward them to Our Secretary of 
State for War -who will lay the same before Us for Our decision 
thereupon. 

And for so doing, this shall be, to you, and all others whom it 
may concern, a sufficient Warrant and Authority. _ 

Given at Our Court at this 

day of 19 

in tlie Year of Our Eeign. 

By His Majesty’s Command. 

{Signature of Seoreiarg of State.) 
To 

The-General 

or Officer Commanding the Form (Home). 


11 . — Form of Warrant under the Sign-Manual enabling Commander- 
in-Chjief in India to convene and confirm the findings and 
sentences of General Courts- Martial. 

(Sign-Manual) 

In pursuance of the provisions of the ^my Act. 

We do hereby authorise you, from time to time, as occasion 
may require, to convene General Courts-Mai’tial for the trial of any 
person subject to Military Law as may for the time being be under 
or within the territorial limifs of your command, who shall be 
charged with any offence against the provisions of the said Act ; 
and We hereby further authorise you to confirm the proceedings 
of any courts-martial, and to cause any sentence thereof to he put in 
execution, according to the provisions of the said Act. 

And We do hereby further authorise you to direct your warrant 
to any Officer under your command, not under the rank of a Field 
Officer, giving him a general authority to convene General Courts- 
Martial for the trial, under the said Act, of any such persons subject 
to Military Law as are for the time being under or within the 
territorial limits of his command, whether the offences shall have 
been committed before or after such Officer shall have taken upon 
liim his command, and also to exercise in respect of the proceedings 
of such courts-martial the power of confirming the findings or 
sentences thereof in accordance with the said Act ; or if you should 
so think fit, of directing him to reserv'e for your confirmation the 
proceedings of all or any such conrts-martial, in w'hich case you are 
hereby authorised to exercise, in respect of the proceedings so 
resented, all the power’s of a confirmiirg Officer in accordance with 
the said Act. 

We also hereby authorise you in any case in which you shall think 
fit so to do, to transmit the proceedings of any General Coirrt-Martiali 
to the Judge- Advocate-General, in order that he may forward thgsic 
to Our Secretary of State for War w’ho will lay the same b^ore Us 
for Our decision thereupon. 

And that there may not in any case -be a failure of justice 
from the w’ant of a proper person authorised to act. as Judge- 
Advocate, We do hereby further empower you, in default of a person 
appointed by Us, or deputed by the Judge-Advocate-General of 
OiirForces, or during the illness or occasional absence of the person 
so appointed or deputed, to nominate and appoint, and to delegate 
to any Officer duly authorised to convene a General Court-Martial, 
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By virtue of the said Wtirraiifc, I do Iiereby autlioiise and Warrants. 
em])ower you ‘‘‘[or the Officer on whom your command may devolve — 
diu-ing 3 'our absence, not under the rank of Field Officer] from time 
to time, as occasion may require, to convene General Courts-Martial 
for the trial, in accordance with the said Act and the rules made 
thereunder, of any person under your command who is subiect to 
Military Law and is charged with any offence mentioned in the 
said Act, and is liable to be tried by a General Court-Martial, 
fAnd I do hereby empower you *[or the Officer on whom your 
command may devolve during your absence, not under the rank 
of Field Officer] to receive the proceedings of such Courts-Martial, 
and confirm the findings and sentences thereof, and to exercise, as 
respects these Courts and the pemons tried by them, the powers 
created by the said Act of Parliament in the confirming OHicer, in 
such manner as may be best for the good of Hi.s Majesty’s Service. 

t Provided always that if by the sentence of any General Court- 
Martial a Commissioned Officer has been sentenced to suffer Death, 

Penal Servitude, or to be cashiered or dismissed from the Service, 
you shall in such case, as also in the case of any other General 
Court-Martial in which you shall think fit so to do, withhold 
confirmation and transmit the proceeding to me. 

An d that there may not in any case be a failure of justice from the 
Avant of a jiroper person authorised to act as Judge-Advocate, 

I hereby furtlier empower you, in default of a person appointed by 
Eis Majesty, or deputed by the Judge- Advocate-General of His 
Majesty’s Forces, or duriug the illness or occasional absence of the 
person so appointed or deputed, to nominate and appoint a fit person 
from time to time for executing the office of Judge- Advocate of any 
Court-Martial for the more orderly proceedings of the same. 

And for so doing, this shall be, as well to you as to all others 
whom it may concern, a sufficient warrant. 

Given under my hand and seal at 
this day of 

Signature of 1 
General Officer/ 

By Command 
Signature ofl 
Staff Officer / 


Y.—Fonu of Warrant hy Ofic&i' holding one of foregoing Warrants 
delegating to an Offices' fcnm to convene District Conrts-Martial. 

Army Form A. 5. 
To 

Whereas I am empowered by Warrant to convene General Courts- 
Martial, and whereas under the Army Act, any Officer- or person 
authorised to convene General Courts-Martial may emporver any 
-^rson under his command not beloAV the rank of Captain, to convene 
’a District Court-Martial for the trial under that Act of any person 
under the command of such last-mentioned Officer who is subject to 

Military Lrav. , 

By virtue of the said Act and Warrant, I do hereby authorise 
and empower you J[or the Officer on Avhom your command may 

* be omitted. 

t This clause to be omitled if the power of confirmation is wholly reserved, 
t May be omitted or varied in accordance with the terms of the Army Act, 
s. 123. 
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devolve during your absence, not under the rank of 

] from time to time as occasion may require, to convene 
Distiict Courts-Martial for the trial, in accordance ■with the said 
Act and the Ilules made thereunder, of any person under your 
command, who is subject to Militaiy Law and is charged with any 
offence mentioned in the said Act, and is liable to be tried by a 
District Court-Martial. 

•njjsciaBw * And I do hereby empower you +{pr the Officer on whom your, 
ted*ff command may devolve during yoiw absence, not under the rank of 
power of ] to receive the pi-oceedings of such Courts- 

conhnna- Martial, and confirm the findings and sentences thereof, and to 
wholly exercise, as respects these Courts and the persons tried by them, 
reserved, the powers created by the*said Act of Parliament in the confirming 
omitted^or Officer, in such manner as may be best for the good of His Majesty’s 
varied in Service. 

And for so doing, this shall he, as well to you as to all others 
terms of the whom it may coucem, a sufficient warrant. 

Array Act, Given under my hand and seal at 

this day of 

Signature of \ 

General Officer J 

By Command. 

Signature of \ 

Staff Officer / 
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Form 
B. 116. 


Form of Application for a Court-Martial. 


Army Form B. 116 
Hegiment. 

Station Date 19 

Application for a Court-Martial. 

Sir, 

I have the honour to submit Ciiavge against yo. 
of the under my command, and request you will obtain 

the sanction of • that a Com-t- 

^lartial may be assembled for his trial at 

The case was investigated hy*^ 

A Court of Inquiry was held on the day of 19 

at [insert name of slation].\\ 

The accused is now at . His General 

Character isj 

I beg to enclose the following documents : — 

1. § Charge sheet (in duplicate). 

2. II Summary of JEvidence. 

3. ^ The regimental and [troop, squadron, battery, or company] 

conduct sheets of the accused. ^ I 

4. IT List of Witnesses for the prosecution, and defence (with 
their present statSons). 


** Here insert name of (a) officer who investigated charge, (i) company, &c., 
commander who made preliminary inquiry into case, and (c) officer who took down 
suimcary of evidence. (R.P. 19 (n) 6ii}.} 

tt To he filled in if there has been a Court of Inquiry respecting any matters 
connected with the charges, otherwise to be struct out. ^ 

I To he filled in by the Commanding Officer. 

S One copy to he sent to the president; one copy to be filled uith the application 
for trial. In cases of desertion, a statement as to whether the accused uas 
apprehended or surrendered, should be ineluded in the summary of evidence. 

1 To he sent to the president. 

^ (3), (4). and (5) To he returned to the officer commanding the unit of the 
accused with the notice of ti ial. 



order in council (discipline on board smp). 60S 


6, * Statement as to character, and particulars of service of 
the accused (Army Form B, 296) to be proved by 


-To 


I Lave the honour to be, 

Sir, 

Your moat obedient humble Servant, 
Signature of "j 
Comtiiauding Officer. J 


* (3), (4), nnd (5) To bo returned to the officer commending the unit of the 
accused with the notice of trlei. 


MEDICAL OFFICERS CEETIFICATK 

I certify that No. Eegiment is in a 

state of health and to undergo 

Imprisonment, and with or without hardlaboiir ; and that his present 
appearance and previous medical history both justify the belief, 
that hard labour employment ■n'ill neither be likely to originate 
nor to reproduce disease of any description. 

Signature of the Medical Oficer. 


Order in Council respecting Discipline on board 

Ships. 

At the Court at Osborne House, Isle of "Wight, the 6 th day of 
February, 1882, 

PRESENT ; 

The Queen’s Most Excellent Majesty in Council. 

"Whereas there was this day read at the Board a Memorial from 
the Right Honourable the Lords Commissioners of the Admiralty, 
dated' the 3rd of February, 1882, in the words following, viz. 

“Whereas by the 88th section of an Act passed in the 29th anil 
30th years of "^our Majesty’s reign, chapter 109, entitled An Act 
to make Provision for the Discipline of the Navy, it is enacted 
that Tour Majesty’s land forces, when embarked ou board any of 
■your Majesty’s ships, shall be subject to the provisions of that 
Act to such extent and under such regulations as your Majesty 
by Order in Council shall direct ; 

“And whereas under Articles HY2, 1173, and 1174 of the 
Regulations for the Goverament of Your Majesty’s Naval Service, 
established under Your Majesty’s Order in Council dated the 4th 
day of February, 1879, certain rules were laid down for the 
discipline of Your Majesty’s land forces when embarked as 
passengers in any of Your Majesty’s ships; 

“And whereas we, having had the said rules under our careful 
consideration, are humbly of opinion that it would be for the 
advantage of Youi’ Majesty’s Service that the said rules should be 
amended, we therefoie beg leave to recommend that Your Majesty 
will be graciously pleased by Your Order in Council to direct that 
the said rules shall be cancelled, and that the following Regulations 
shall be established in lieu thereof:— 

“ 1. Whenever any of Your Majesty’s land forces shall be 
embarked as passengers in any of Your Majesty’s ships, the ofl&cers 


Order in 
Council, 
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Order in and soldiers shall, froiu the time of emhai’kation, strictly observe 
Council, ^he laws and regulations established for the government and 
— discipline of your Majesty’s Navy, and shall, for these purposes, be 
under the command of the commanding officer of the ship, as well 
as of the senior naval officer present ; and all military officers or 
other persons under the equivalent rank of Captain of Tour 
Majesty’s Navy taking passages, and all military officers in actual 
conuuandfor the time being of an}' of the troops embarked, through 
whom order’s to the troops (given by the officer of the watch) are 
required to pass, shall he under the command of the officer of the 
watch. 

“2. Any act against the good order and discipline of the ship 
shall be deemed an act to the prejudice of good order and military 
discipline under the 40th section of the Army Act, 1S81, unless the 
breach of discipline constitutes some other miUtary offence for which 
provision is otherwise made in the said Act. 

“ 3. TTlienever an officer or soldier commits any act against 
the good order and discipline of the ship, the commanding officer 
of the ship may, by his own authority, and without reference to 
any other person, cause him to be put under arrest or confined as a 
close prisoner ; and may, if he tmnks the case requires it, order 
the prisoner to be disembarked at the first convenient opportunit}', 
transmitting a report in writing, through the senior naval officer 
present, to the senior military officer in command of the land 
forces, in order that the offender may be brought before a 
militaiy court-martial. 

“ 4. The commanding officer of the ship shall have full power, on 
his own authority to order an offender, whether officer or soldier, to 
be placed in either naval or military custody, as he sliall consider 
most desiinhle, obsemiig that in all cases where an offender is to 
he disembarked for trial by military^ authority, he must he placed 
in military’ cu.stody on hoai’d the ship. 

“ 5. If any officer or soldier commits any act which, in the opinion 
of the commanding officer of the troops, can only be adequately 
dealt with by a general or district court-martial, the offender shall, 
with the concurrence of the commanding officer of the ship, be 
disembarked on the first opportunity for the purpose of being 
proceeded against according to military law. 

“ 6. If any private soldier shall coirrmrt any act against the good 
order and discipline of the ship, which in the opinion of the 
commanding officer of the ship requires the iufiictron of any summary 
punishment for which a wartant is required by the Summary 
Punrslimerrt Table attached hereto, and which lie is hereby 
authorised to award, the commanding officer of the ship shall 
ponfer with the commanding officer of the troops as to the nature 
and amount of such purrishment, if any, to he inflicted, and on their 
concurrence the commanding officer of the ship shall, by warrant 
under his hand, which should also hear the signature of the officer 
commanding the troops as concuniirg, sentence the offender to 
suffer such punishment accordingly. In the event of the cosf^ 
marrding officer of the troops not concurring with the commanding 
officer of the ship, the commanding officer of the ship is to cause 
the offender to be placed under arrest or confined as a close 
prisoner, until the case can be referred to superior military authority’. 

“7. If any non-commissioned officer shall commit an offence 
which, in the opinion of the commanding officer of the ship and the 
officer commanding the troops, does not require trial by general or 
district court-martial, the commaudiug officer of the ship may, by 
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Ml order in writing, nutliorise the officer commanding the troops 

c ii\ c^iic ii 1 0i^iuiental court-niarti.al for the trial of such nom 
commissioned officer, and thereupon the trial may proceed, and the 
finding and sentence may be confirmed in all respects as if the court 
Itail been convened and the sentence had been passed in the United 
Kingdom. 

“Provided that no sentence of any such regimeutil coiirt- 
martial shall be carried into execution on board any of Your 
Majesty’s ships until the commanding officer of the ship has, by 
an order in writing, expressed Iiis concurrence in the said sentence, 
and directed that it may be carried into effect. 

“ If the commanding officer of the ship shall see fit to withhold 
the last-named order in writing, the confirming officer shall 
suspend the execution of the sentence until the disembarkation 
of the prisoner. 

“ Whenever such regimental court-martial is held on board, the 
captain of the ship is to report immediately by special letter on 
each case to the Admiralty, a copy of which letter shall accompany 
the cpiarterly returns of punishment. 

“8. The commanding officer of the troops, on his taking command 
of the troops embarked, will receive from the captain of the ship 
authority under his hand, and in the established form, to award 
such summary punishments as arc specified in the Summary 
Punisliinont Table for the military, but such authority will not 
deprive the captain of his right to withdraw the original authority 
given ; in the latter case, however, he should report to the Admiralty 
the circumstances which induced him to deviate from the general rule. 

9. All orders to the troops are, so far as may be practicable, to 
be given through their own officers and non-commissioned officers, 
and the commanding oflicer of the .ship is to bear in mind that 
although the discipline of all on boaid is under his entire control, 
he is nevertheless to leave the troops to the management of their own 
officers, so far as may be consistent with the order and discipline 
of the ship. 

“ 10. In special and exceptional cases, where the commanding 
oflicer of the ship may deem it necessary for the good order or 
discipline of the ship to give such orders jis may interfere with 
existing regulations, or may affect the internal economy and 
discipline of the troops embarked, he is to make a special report 
of the circumstances to the Admiralty. 

“11. When any soldiera of Your Majesty’s land forces are 
embarked as passengers in any of Your Majesty’s ships, and 
there is no commissioned oflicer of the land forces on board, the 
commanding oflicer of the ship shall possess and may exercise in 
regard to any such soldiers all the powers conferred upon him Jiy 
Article C in the case of private soldiers without conferring with or 
obtaining the concurrence or signature of any officer of Your 
Majesty’s land forces. 

“ 12. All summary punishments for soldiers embarked on board 
^^’’our Majesty’s ships shall be in strict accordance with the Summary 
Punishment Table appended to this Onlcr in Council. 

“ 13. Military convicts and military prisoners when embarked on 
board Your Majesty’s ships for passage shall be kept in military 
custody. 

“Your Majestj^’a Secretary of State for War and his Royal 
Highness the Field Marshal Commaiidlng-in-Ohicf have signified to 
us their concurrence in these propo-sals." 




Order in 
Council. 
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PART III, 


MISCELLANEOUS ENACTMENTS, EE&ULA- 
TIONS AND FORMS. 


Ezteuit from the Petition of Eight, 3 Chas. I, 

0 . 1 ( 1627 ). 

“ To the Kings most excellent Majestie. 

“Humbly shew unto our so»'eraigue loitl the King the lords 
spirituall and temporall and comous in Parluiment assembled, 
that • • • • 

“ Whereas alsoe by authoritie of Parliament in the five and 
twentith year of the raigne of King Edward the Third it is 
declared and enacted that no man should be forejudged of life or 
limbe against the forme of the Great Charter and the lawe of the 
land, and hy the said Great Charter, and other the lawes and 
statutes of this your realme no man ought to be adjiiged to death 
but by the lawes established in this your realme, either by the 
cubtomes of the said realme or by Acts of Parliament. And whereas 
no offendor of what kinde soever is exempted from the p’ceedings 
to be used and punishments to be inflicted by the lawes and 
statutes of this your realme, neverthelesse of late tyme divers 
comissions under your Miijesties greate seale have issued forth, 
by which certaiue p’sons have been assigned and appointed 
comissioucrs with power and authoritie to p’ceed within the land 
acconliug to the justice of martiall lawe against such souldiers or 
marriners or other dissolute p’sons joyning with them as should 
comitt any murther robbeiy felony mutiny or other outrage or 
misdemeanor whatsuover, and by such sumary course and order as 
is agreeable to martiall lawe and as is used in armies in tyme of 
war to pceed to the tryall and condemnaciun of such ofi'enders, 
and them to cause to be executed and putt to death according to 
the lawe martiall. 

“By p’text whereof some of your Majesties subjects have been 
by some of the said comissioners put to death, when and where, if 
by the lawes and statutes of the laud they had deserved death, by 
the same lawcs and statutes alsoe they might aud by no other 
ought to have byn judged and executed. 

“ And alsoe suudiie greivoua otfendorsby colour thereof clayming 
^au exempeion have e-sca^ed the punishments due to them by the 
Tawes and statutes of this your realme, by reason that divera of 
your officers and ministers of justice have unjustlie refused or 
forborne to p’ceed against such offenders according to the same 
lawes and statutes upon p’tence that the said offendoi’s were 
punishable onelie by martiall law and by authoritie of such 
comissions as atoresaid. Which comissions and all other of like 
nature are wholly and directlie contrary to the said lawes and 
statutes of this your realme. 

(u.L.) 


2q2 
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Cheap Trains Act, 1883. 

iinicDcl such provision in regard to the prices and conditions of 
conveyance by any new railway or any railway obtaining new 
powers from Parliament : Be it enacted, that all railway companies 
which have beeii or shall be incorporated by any Act of the present 
or any future session, or which by any Act of the present or any 
future session shall have obtained or shall obtain any extension or 
amendment of the powers conferred by their previous Acts or any 
of them, or have been or shall be authorised to do any act unautho- 
rised^ by the provisions of such previous Acts, shall be bound to 
l)rovide such conveyance as aforesaid for the said military, marine, 
and police forces, at fares not exceeding twopence per mile for each 
commissioned officer proceeding on duty, such officer being entitled 
to conveyance in a firat-class carriage, and not exceeding one penny 
for each mile for each soldier, marine, or private of the militia or 
police force, and also for each wife, widow or child above twelve 
3'ears of age of a soldier entitled by Act ot Parliament or by 
competent authority to be sent to their destination at the public 
expense, children under tliree years of age so entitled being taken 
free of charge, and children of three years of age or upwards, but 
under twelve yeai s of age, so entitled, being taken at half the price 
of an adult j and such soldier's, maiines, and privates of the militia 
or police force, and their wives, widows, and children so entitled, 
being conveyed in carriages which shall be provided with seats, 
witli sufficient space for the rerisonable accommodation of the 
persons conveyed, and which shall be protected against the weather; 
provided that every officer conveyed shall be entitled to take with 
him one luuidred weight of peraonal luggage without extra charge, 
and every soldier, marine, private, wife, or widow shall be entitled 
to take with him or her half a hundred-weight of personal luggage 
without extra charge, all excess of the above weights of personal 
luggjige being paid for at the rate of not more than one halfpenny 
per pound, and all public baggage, stores, arms, ammunition, and 
other necessaries and things (except gunpowder and other com- 
bustible matters, which the company shall only be bound to convey 
at such prices and upon such conditions as may be from time to 
time contracted for between the Seci’etary at War and the Company), 
shall be conveyed at charges not exceeding twopence per ton per 
mile, the assistance of the military or other forces being given in 
loading and unloading such goods, (a) 


Cheap Trains Act, 1883. 


[46 & 47 ViCT., c. 34.] 


Extract from 

All Act to amend the Law relating to Railway Passenger Duty, and 
to amend and consolidate the Law relating to the conveyance of 
the Queen’s Forces by Railway. [20th August, 1883.] 


6. (1) For the purposes 
of the public service— 


of moving by railway on any occasion Convey- 
ance of the 


Queen's 


(a) This section is repealed, except as to Ireland, and except as respecting the con- 
veyance of forces by companies which lose the heueflt of the Cheap Trains Act, ]88;i. 
(40 and 47 Viet. c. 34.) See s, 0 of tliai Act below. 
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Regidaiion of Forces Aci, 1871. 

(2.) For the purpose of this section a route duly signed shall be 
deemed to be a route issued and signed in accordance with section 
one hundred and three of the Army Act, 1881, or an oider signed 
by a person authorised in this behalf by one of Her Majesty’s 
Principal Swretaries of State, or a route or order signed by a person 
authorised in thw behalf by the Adininilty, or, as regards the police, 
a route or order signed by a person authorised in this behalf by the 
police authority, 

(3.) Fares payable under this section shall be exempt from 
passenger duty. 

(4.) Where a company has by refusal or neglect to comply with 
an order of the Board of Trade or the Railway Commissioners lost 
the beueht of this Act, thst company shall, until its compliance is 
certified as in this Act jirovided, be exempt from the provisions 
of this section, but shall be bound to convey all such persons and 
things as mentioned in this section on the same terms as if this Act 
had not been passed. 


1 1. This Act shall not extend to Ireland (a). 


The Regulation of the Forces Act, 1871. W 

[34 & 35 VICT., c. 86.] 


A}i Aci for th better Regulathm of the Regular and Auxiliarg 
Lam Form of the Crown; and for other purposes relating 
thereto. [17th August, 1871.] 

PnELIMINAHT, 

1. This Act may be cited for all purposes as “The Regulation short tine, 
of the Forces Act, 1871.” 


PART IL— Auxilurt Forces. 

0. After a day to be named by order of Her Majesty in Council, JnrirfientD 
all jurisdiction, powers, duties, command, aud privileges over, of, 
or in relation to the * * yeomanry and volunteers of England, counties in 
Scotland, and Ireland, or any of sudb forces, or any part thereof, «up«t of 
vested in or exercisable by the lieutenants of counties, or by the 
Lord Lieutenant of Ireland, either of his own motion or with the nested lu 
advice of the Privy Council in Ireland, shall revert to Her Majesty, 
and shall be exercisable by Her Maj^ty, through Her Secretary 
of State, or any oiBcera to whom Her Majesty may, by aud with 
the advice of Her said Secretary of State, delegate such jurisdiction, 
powers, duties, command, and privileges, or any of them, or any 
4 ®rt thereof ; * * * and after the day named as last aforesaid 
all officers in the * *■ yeomanry and volunteers of England, 

Scotland, and Ireland shall hold commissions from Her Majesty, 
aud such commissions shall be prepared, authenticated, and issued 
in the manner in which commissious of officers in Her Majesty’s 
land forces are prepared, authenticated, and issued according to any 

9 (a; As to Irelaad, pco the Railway Rrculation Acta, l8>2 and lt>44, supra pp. 614, 615 . 

(6) Parld o! tnis Act aiill m Joko have ovea ouiIkbo, a? unncotssaiy for general 
reference. The parte repealed by the Iteecrre Forces Act, 1662, and the HUlUia Act, 

1862, are omitted. 
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law or custom for the time being in force, and all commissions held 
on the appointed day b}' officei's in the * yeomaniy and 
volunteers shall be deemed to have been so issued. 

Commissions or first appointments to the rank of cornet, ensign, or 
lieutenant, in any regiment or corps of * * yeomanry or 

volunteers shall be given to persons recommended by the lieutenants 
of the county to which such re^ment or corps belongs, if a person 
approved by Her Majesty is recommended for any such commission 
or appointment bj' such lieutenant within thirty days after notice 
of a vacancy for such commission or apjioiutmeut lias been given 
to such lienteuant by the said Secretaiy of State by letter addressed 
to him by post. 


PART IV. — Miscellaseous asd Defikitions. 

16. When Her Majesty, by Oixler in Council, declares that an 
emergency has arisen in whi(^ it is expedient for the public service 
that Her Majesty’s Government should have control over tlie rail- 
roads in the United Kingdom, or any of them, the Secretary of State 
may by warrant under his hand empower any pei'son or persons 
named in such wan-ant to take possession in the name or on behalf 
of Her Majesty of any railroad in the United Kingdom, and of 
the plant belonging thereto, or of any part thereof, and may take 
possession of any plant without taking possession of the railroad 
itself, and to use the same for Her Majesty’s service at such times 
and in such nianiierns the Secretary of State may direct ; and the 
directors, officers, and servants of any such railroad shall obey the 
dii'ections of the Secretary’ of State as to the user of such raibO!»d 
or plant as aforesaid for Her Majesty’s service. 

Any warrant granted by the said Secretary of State in pursuance 
of this section shall remain in force for one week only, hut may 
be renewed from week to week so long as, in the opinion of tliu 
said Secretary of State, the emergency continues. 

There shall be paid to any peraon or body of persons whose 
railroad or plant may be taken possession of in pursuance of this 
section, out of moneys to be provided by Parliament, such full 
compensation for any loss or injury they may have sustained by the 
exercise of the powers of Uie Secretaiy of State under this section 
as may be agreed upon between the said Secretaiy of State and 
the said person or body of persons, or, in case of diflerence, may be 
settled by*^ arbiti-ation in manner provided by “ The Lands Clauses 
Consolidation Act, 1845.” 

Where any raibxiad or plant is taken possession of in the name 
or on behalf of Her Majesty in pursuance of this section, all 
contracts and engagements between the person or body of pereons 
whose railroad is so taken possession of and the directors, officers, 
and servants of such persons or body of persons, or between such 
person or body of persons and any other persons in relation 
working or maintenance of the railroad, or in relation to 'the supply 
or working of the plant of such railroad, which would, if such 
possession had not been taken, have been enforceable by or against 
the said person or body of persons, shall during the continuance of 
such posserision be enforceaule by or against Her Majesty. 

For the purposes of this section “railroad” shall include any 
faamway, whether worked by animal or mechanical power, or partly 
m one way and partly in the other, and any stations, woiks, or 
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force for more ihan one month after the date chereof unless 
renewed. 

(6.) An order made hv Her Majesty in pursuance of this section 
may be revoked by Her Majesty at any time, and upon the Militia 
being ordered to be disembodied shall cease to operate, 

(6.) Tliere shall be paid, out of moneys provided by Parliament^ 
to a railway company required to receive and forward traffic in 
pursuance of this section, such reasonable remuneration as may b'c 
agreed upon, or in default of agreement may be determined by 
arbitration. 

(7.) If any person suffers any loss by reason of anything done 
under the authority of a Secretary of State or the Admiralty in 
pursuance of this section, he lua}* petition the Secretary of State or 
the Admiralty for compensation, and the Secretary of State or 
Admiralty may pay out of moneys provided by Parliament such 
reasonable compensation as may seem just ; but no such compensa- 
tion shall be paid in respect of any loss arising under a contract 
which was made subsequently to the date of an order under this 
section, or which, though made before, might have been determined 
subsequently to that date. 

(8.) For the purposes of this section — 

The expression “railway” includes any tramway, whether 
worked by animal or mechanical power, or partly in one way 
and partly in the other ; and 

The expression “ person ” includes any peraon or body of persons, 
corporate or unincorporate ; and 
The expression " railway company ” means any person as above 
defined who as owner or lessee of a railway or otherwise is 
actually enijaged in working a railway ; and 
The expression “ traffic ’* includes persons, animals, goods, and 
things of every description which are ordinarily carried, or 
are required by -virtue of this Act to be received and for- 
wai’ded, on a railway. 
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pereon -eiijs Act may be lecited as the Reserve Forces Act, 1882.^ 

2. [ItepealeA Stat. Law Rer. Act, 1896 ] 

PAIPT I. — Army Reserve. 

TT^* ^ lawful f{>r Her Majesty to keep up a force in the 

United Kingdom, called the army reserve, to consist of two classes, 
as follows ; — 

Class A— The first class shall consist of such number of men as 
may from time to time be provided by Parliament, and shall be 
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(2.) A num called out on permanent serviee shall during his ser- 
vice form part of the regular forces, and be subject to the Army 
Act, 1881, accordingly, and the competent military authority 
within the meaning of Part Two of that Act may, if it seems proper, 
appoint him to any corps as a soldier of the regular forces, and the 
competent military authority within the meaning of the said 
Part Two may within three months after such appointment trans- 
fer him to any other corps of the regular forces, [so, however, that 
he shall not without his consent be appointed or transferred to 
a corjis which is not in the arm or branch in which he previously 
served. («)] 

(3.) Nothing in this section shall render a man in the second 
class of the army reserve liable to serve out of the United Kingdom, 
and such man may from time to time be transferred from one corps 
to another for the purpose of securing his non-liability to service 
out of the United Kingdom, 

16. (1.) ‘When a man belonging to the army or militia reserve is punieU- 
called out for annual training or on ])enuaneut service, or when a ®ont for 
man belonging to the army rcseiwe is called out in aid of the civil ft!®"'* 
powei-, and such man, without leave lawfully granted or such sick- annual 
ness or other reasonable excuse as may be allowed in tlie prescribed ” 
manner, fails to appear at any time and place at which he is 
required upon such calling out to attend, lie shall— 

(or) If called out on permanent service, or in aid of the civil 
jiower, be guilty, aceordiug to the circumstances, of 
deserting within the meaning of section twelve, or of 
absenting himself without leave within the meaning of 
section tifteeu of the Army Act, 1881 ; and 

(b) If called out for annual training, be guilty of absenting 
himself without leave within the meaning of section 
fifteen of the Army Act, 1881. 

(2.) A man belonging to the army or militia reserve who commits 
an onence under tliis section, or under section twelve or section 
fifteen of the Army Act, 1881, whether otherwise subject to 
military law or not, shall be liable as follows ; that is to say 

(а) Be liable to be tried by court-martial, and convicted and 

punished accordingly ; or 

(б) Be liable to be convicted by a court of summary jurisdic- 

tion, and to be sentenced to a line of not less than forty 
shillings and not more than twenty-five pounds, and in 
default of payment to imprisonment, with or without 
lim’d labour, for any term not less than seven days and 
not more than the maximum teim allowed by law for 
non-payment of the fine ; 

and may in any case be taken into military custody. 

16. (i.) Section one hundred and fifty-four of the Ai-my Act, suviiio- 
1881, shall apply to a nun who is a deserter or absentee without 
leave from the array or militia reserve within the nieauiug of this toduerteis 
,,.^t in like manner as it applies to a deserter in that sectinn men- 
nSiie^, and a man who under that section is delivered into 
milifavry custody or committed for the purpose of being so delivered 
may be tried as provided by this Act. 

(2.) Any person who falsely repmsents himself to be a deserter 
or absentee without leave from the army or militia reserve shall 


(rt) The Wfirds iti hracketswero repcalcfl hye.Sot the Reserve Forces Act, ZSiyfi 
(« isdw. 7, 0 1 J), liiit the repeal does not affect any man enlisted before the passing 
of the Act(vli., 20 July, IflOd), except with his consent. 
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section mentioned, and also section thirty-three of the same Act, 
shall, as applied to the army or militia reserve, he construed as if a 
justice of the peace in those sections included such an ofScer. 

19. (1.) Where a man belonging to the army reserve or militia Eecord oi 
reserve is subject to military law, and is illegally absent from his 

duty, a court of inquiry under section seventy-two of the Army 
Act, 1881, may be assembled after the expiration of twenty-one 
-days from the date of such absence, notwithstanding that the 
period during which such man was subject to military law is less 
thau twenty-one days, or has expired before the expiration of 
twenty-one days ; and the record mentioned in that section may 
be entered in manner thereby provided, or in such regimental boohs 
and by such officer as may be prescribed. 

(2.) Where a man belonging to the aimy reserve or militia 
reserve fails to appear at the time and place at which he is 
required upon being called out for annual training or on per- 
manent service to attend, and his absence corrtinues for not less 
than fourteen days, an entry of such absence shall be made by the 
jrrescribed officer in the prescribed manner and in the prescribed 
regimental books, and such entry shall be conclusive evidence of 
tlie fact of such absence. 

20. (1,) Subject to the provisions of this Act, it shall be lawfrrl OrderoRnd 
for Her Majesty, by order sigirified under the Irand of a Secretary 

of State, from time to time to make, and when made revoke and 
vary, orders with respect to the government, discipline, and pay 
of the army reserve and the militia reserve, or either of them, and 
with respect to other matter’s and things relating to the army 
reserve and the militia reserve or either of them, including any 
matter by this Act authorized to be prescribed, or expr-essed to be 
subject to orders or regulations. 

(2.) Subject to the provisions of any such order, a Secretary of 
State may fr-om time to time make, and when made revoke and 
vary, general or special regulations with respect to any matter with 
respect to which Her Majesty may make orders under this section. 

(.3.) Where a man entered the army or militia reserve before 
the date of any order or regulation made under this Act, nothing 
in such order or regulation shall render such man liable, without 
his consent, to be appointed, transferred, or attached to any 
military body to which he could not, without his consent, have been 
appointed, transferred, or attached if the said order or regulation 
had not been made. 

(4.) All orders and general regulations made under this Act shall 
be laid before both Houses of Parliament as soon as practicable 
after they ai’e made, if Parliament be then sitting, or if Parliament 
be not sitting, then as soon as practicable after the beginning of the 
then next session of Parliament. 

21. (1.) Any power or jurisdiction given to, and any act or thing Exercise cf 
to be done by, to, or before any person holding any militaiy office 

.•jnay in relation to the reserve forces be exercised by or done by, to, holder of 
wiiefore any other person for the time being authorized in that^Htoiy 

behalf according to the custom of the service. ® “■ 

(2.) Where by this Act, or by any order or regulation in force 
under this Act, any order is authorized to be made by any militaiy 
authority sxmh order may be signified by an order, instruction, 
or letter under the hand of any officer authorized to issue orders 
on behalf of such military authority, and an order, instruction, or 
letter purporting to be signed by any officer appeai-ing therein to 
be so authorized shall be evidence of his being so authorized. 

(M.L.) 2 R 
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8ixty>seven) ftnd one hundred und sixty-eight of the j\rniy Act 
1881, in like manner as if those sections were herein re-enacteci 
and in terms made applicable to this Act. 

_ (3.) Save as provided by the said section one hundred and sixty- 
six, tlie mfiiinium fixed by this Act for the amount of any fine 
or for tlie term of any imprisonment shall be duly observed by 
courts of Bumma^ jurisdiction, and shall, notwithstanding any- 
. thing contained in any other Act, not be reduced by way of 
mitigation or otherwise. 

(4.) For all purposes in relation to the arrest, trial, and punish- 
ment of a person for any olFence punishable under this Act, in- 
cluding the summary dealing with the case by the commanding 
officer, this Act shall apply to the Channel Islands and the Isle of 
Man. 

26. With respect to the trial and punishment of men charged rrovisions 
with offences which in purauance of this Act ai-e cognisable both 

by a court-martial and by a court of summary jurisdiction, the tnabu both 
following provisions shall have effect : — by court- 

(1) An alleged offender shall not be liable to be tried both by by conrtof 

court-martial and by a com-t of summary jurisdiction, but 
may be tried by either of such coaits, according as may uo”! ' 
be prescribed by orders or regulations under this Act (a). 

(2) Proceedings against an alleged offender, before either a 

court-martial or his commanding officer or a court of 
summary jurisdiction, may be instituted whether the 
terra of his reserve service has or has not expii'ed, and 
may, notwithstanding anything in any other Act, be 
instituted at any time within two months after the time 
at which the offence becomes known to an officer who 
under the powere or regulations in force under this Act 
has power to direct the offender to be tried by a court- 
martial or by a court of summary jurisdiction, if the 
offender is apprehended at tliat time, or if he is not 
apprehended at that time, then within two months after 
the time at which he is apprehended, whether such' 
apprehension is by a civil or military authority, and any 
limitation contained in any other Act with respect to the 
time for hearing and determining an offence shall not 
apply in the case of any proceeding so instituted. 

(4) For the purposes of this section the expression “tried by 
court-martial ” shall include “ dealt with summarily by his 
commanding officer,” 

27. (1.) Section one hundred and sixty-four of the Army Act, Evidence. 
1881 (which relates to evidence of the civil conviction or acquittal 

of a person subject to militaiy law), shall apply to a man belonging 
to the army or militia reseiwe who is tried by a civil court, whether 
he is or is not at the time of such trial subject to military law. 

(2.) Section one hundred and sixty-thine of the Army Act, 1881 
-•.T^elatiug to evidence), shall apply to all proceedings under this 
Act. 

SB. In this Act, unless the context otherwise requires— De&nithas, 

The expression “ man” includes a warrant officer not holding an 
honorary commission, and a non-commissioned officer. 

The expression “out-pensioners of (Jhelsea Hospital” includes 


la) He is not to be tried by a court of eumniary Jurisdiction irithont the written 
sanction of an otBcer who has power to direct hia trial by court-martial, or some 
I authority suoorior to that officer s Army Eeserve Hegulations para. 50, 

• (M.I,.) 2 E 2 
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firisen M to wlietlier sucli enlistment, transfer, and attacUmeat are 
authorised bj’ law, and it is expedient to remove such doubts : 

Be it enacted .... as follows:— 

1. It is hereby declared that regulations of a Secretary of State Autboiity 
under the Amy A.ct can authorise any man having the special 
qualificatious prescribed by those regulations to be enbated in any resewe 
of Her Majesty’s regular forces, and immediately upon such enlist* 

meat to enter the reserve. 

2. Subject to any order or regulations under the Beserve Forces Traininsof 
Act, 1882, any man belonging to the Amy Beserve may be attached 

to a volunteer corps for the purpose of diill or training, and while 
so attadied shall for the purposes of the Volunteer Acts, 1863 and 
1869, and any Acts amending the same, be a volunteer of such corps 26 * 27 vict. 
without prejudice to his position as a mau belonaiuff to the Army 
Beserve. S 2 *88 Viet. 

G« ol* 

3. Any enlistment, transfer to the Army Beserve, or attachment saving, 
to a volunteer corps of tmy man which was effected before the 
passing of this Act, and would have been valid if done subsequently 

to the passing of this Act, shall be deemed to have been valid. 

4. This Act shall be construed as one with the Beserve Forces snort tale 
Act, 1882, and that Act and this Act may be cited together as the 
Beserve Forces Acts, 1882 and 1890, and this Act may be cited as *" 
the Beserve Forces Act, 1890. 


Reserve Forces and Mtia Act, 1898. 


[61 & 62 ViCT. c. 9.] 

An Act to amend the Law relating to the Reserve Forces and 
Militia. [1st July, 1898.] 

1. Any man belonging to the dwt class of the Army Beserve, uabiuty of 
whose character on transfei' to die Army Beserve is good, shall, if memun of 
he so agrees in writing, be liable during the first twelve montlis (a) to 
of his service in that reserve to be called out on permanent sendee bo caiica 
without such proclamation or communication to Farliament as is 
mentioned in Section twelve of the Beseiwe Forces Act, 1882, and Service, 
the calling out of men under this Act shall not involve the meeting « * <6 
of Parliament as required by Section thirteen of that Act. ^ ® ’ ®’ ' 

Provided as follows 

(a.) The number of the men so liable shall not at any one time 
exceed five thousand ; (a) 

(b.) Tlie power of calling out men under this section shall not 
be exercised except when they are required for service 
outside the United Kingdom when warlike operations are 
in preparation or in progress ; 

(c.) A man called out under this section shall not be liable to 
serve for more than twelve months ; 

(d.) Any agreement under this section may be revoked by tliree 
months’ notice in writing ; and 

(e.) Any exercise of the power of calling out men under 
this section shall be reported to Parbament as soon as 
may be. 

2. [AmcnflB Section 12 of the Militia Act, 1882 ; see p. 886,] 

(a) Under s, 32 |2) of the Territorial and Beservo Forces Act, 1907, this period may 
by agreement extend to two jears, and six tbousand has been substituted for five 
thousand. 
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Majc.sty’s doiuinioiis oiitaide the United Kingdom except in a 
colony possessing responsible government, and those Acts shall, 
subject to such adaptations as may be made under this section, 
apply to such men whilst so residing and to such enlistment, 

(2) Regulations made under section twenty of the Reserve as* 46 vtct. 
Povees Act, 18S2, may prescribe the conditions undei’ which men 
belonging to the Army Reserve may, if so authorized, reside 
outside the United Kingdom, and the conditions under which 

men may be enlisted into the Army Reserve outside the United 
Kingdom, and may make such adaptations in the Reserve Forces 
Acts as may be necessary for the purpose of adapting those 
Acts^ to the circumstances of the seveiul parts of His Majesty’s 
dominions outside the United Kingdom or of British protectorates. 

(3) In this section the expression “Reserve Forces Acts” 
means the Resem Forces Act, 1882, as amended hy any subse- 
quent enactment, and includes any enactment applied by that Act 
as so amended ; and the expression “ colony possessing responsible 
government ” means any colony which is specified in the Schedule 
to this Act, or which may hereafter on the grant to the colony of 
responsible government be added to that Schedule by Order in 
Council. 


2. [Tlio cficBt of tills section is shown on p. 625, note (u), above.] gl,ort tlilc. 

3. This Act may he cited as the Reserve Forces Act, 

and the Reserve Forces Acts 1882 and 1890, and so much of the ej^Kvict, 
Reserve Forces and Militia Act, 1898, as applies to the reserve 
forces, and the Reserve Forces Act, 1899, and the Reserve Forces ^* 42 . 

Act, 1900, avid this Act may be cited together as the Reserve 62 * ssvioi 
Forces Acts, 1882 to 1906. 63 &’c4Viet, 

0.42. 


SCHEDULE. 


Section 1. 


List of Colonibs. 

The Dominion of Canada. 

The Commonwealth of Australia. 
New Jlealand. 

Cape Colony. 

Natal. 

Newfoundland. 


Militia Act, 1882. 

[45 & 46 Tick c. 49,] 


An Act to consolidate the Ads relating to the Militia. 

[I8tlv August, 1882.] 

PreUmmmj. 

1. Tliis Act may be cited as the Militia Act, 1882. Short title. 

* S^Jleponled, Stot. Law Bcr. Act, 1898.] 


PART I— Maintenanoe akd Governmekt. 

(a) 3. It shall be lawful for Her Majesty to raise .and keep up a ^ngano 
militia, ooDsistieg of such number of men as may from time to time 

be provided by parliament. , . r ,'i i. „ 

(a) 4. (1.) Subject to the provisions o f the Militia Acts, it shall be 

(o) See ns to iho npplicaircm of these ecetionB to Yeomanry, MilitiaanU Yeomanry Act, militia. 
1902(2Bdff.VII c. 40), B. 1 (3), 
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men of two or more counties, the recommendations for such fimt 
appointments shall be made by the lieutenants of the respectwe 
counties in such rotation or otheruise as may be from time to time 
prescribed. 


PAET IL-'Voi.untary Exlistmest, 

7. Subject to the provisions of this Act, private militiamen may Raising of 
be raised by voluntaiy enlistment by such persons and in such manner 

and subject to such regulations as may be prescribed, and this pai*t of Jniiitment. 
this Act shall apply only to pemons who have voluntarily enlrsted, 

8. (1.) Every militianiau enlisted under this Act shall be enlisted Enlistment, 
as a militiaman for some county, and shall forilruitli be appointed and 
to serve in a corjrs for that county, or for some area comprising the re^ngage- 
wlrole or part of that county. 

(2.) Every militiainan enlisted rmder this Act shall be enlisted 
to serve for .such period, not exceeding six years, as may be pre* 
scribed, and such period shall be recKoned from the date of his 
attestation. 

^ (3.) Every militiaman enlisted under this Act may from time to 
time within twelve mouths of the end of his curTent term of 
sei-vice be rc-engaged for such period, not exceeding six years, fr'om 
the end of that current term, as may be pi’escribed. 

(4.) A militiaman on I’e-engagement shall make the prescribed 
declaration before a justice of the peace or an officer. 

(6.) Militiamen enlisted or re-engaged under this Act shall, for 
the purposes of any enactment referring to persons em’olled in 
the militia, be deemed to be enrolled. 

0. (1.) The following sections of the Army Act, 1881, shall apply Application 
to militia recruits ; that is to say rwraits of 

Section eighty (relating to the mode of enUstroent imd 

attestation) f Bcctionsof 

Section ninety-six (relating to the claims of masters to«*<5Viot, 
apprentices) ; ’ 

Section ninety-eight (imposing a fine for unlawful recruiting) ; 

Section ninety-nine (making reemits punishable for false 
answere) ; 

Section one hundred (relating to the validity of attestation and 
enlistment, or re-engagement) ; 

Section one hundred and one (relating to the competent 
military authority) ; and 

So much of section one hundred and sixty-three as relates to 
an attestation paper, or a copy thereof, or a declaration, 
being evidence ; 

And the said sections shall apply in like manner as if they were 
herein re-enacted, with the substitution— 

(а) of “militia” for “regular foi’ces,"and of “ militiaman ” for 
> • “soldier”; and 

(б) (in section one hundred) of “during three months, or during 

“ the whole period of preliminary training if less than 
“ three months, or during one whole period of annual 
“ training" for “ during three months.” 

(2.) A recruit may be attested by any lieutenant or deputy- 
lieutenant of any county in the United Kingdom, or by a regular 
officer, or by a militia officer, and the sections of the Army Act, 

1881, in this section mentioned, and also section thirty-three of the 
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Militia Act, 1882. 

22. Witli respect to notices required in pursuance of this Act General 
or of the ordeis and regulations in force under this Act to he tonoticM*** 
given to militiamen, the following provisions shall have effect : — ° ° '***' 

(1.) Any such notice may he served on a militiaman, either by 
being sent by post to his usual place of abode or by being served in 
the prescribed manner ; 

(2.) For the j)urpose of the service (jf any such notice the usual 
place of abode of a militiaman shall be that stated on his attesta- 
tion or enrolment, or that subsequently notified by him in the 
prescribed manner ; 

(3.) Evidence of the delivery at tb® usual place of abode of a 
militiaman of a notice, or of a letter addressed to such man, and 
containing a notice, shall be evidence tliat such notice was brought 
to the knowledge of such man ; 

(4.) The publication of any such notice in 
in every parish in the county or area to winch a corps belongs, 
shall be sufficient notice to every militiAuiU'U in that corps to whom 
the notice applies, notwithstanding that a copy of such notice is not 
served upon him ; 

(5.) Every constable and overseer 0^ the poor shall, when so 
required by or on behalf of a Secretary of State, conform with the 
orders and regulations for the time oclng in force under this Act 
with respect to the publication and service of notices, and in default 
shall be liable, on conviction by a court of summary jurisdiction, to 
a fine not exceeding twenty pounds. 

Desertion and Fraudulef’^ EnlhlmenU 

28; (1.) Any militiaman who comiuits any of the following Punish- 
offences, that is to say nonlttend. 

Without leave lawfully granted, or such sickness or other ance for 
reasonable excuse as may be allowed in accordance with 
the ordem and regulations undor this Act, fails to appear tTaining or 
at the time and place appointed, either for preliminary 
training, or for annual training} or for assembling on em- de’ser- 
bodiraent, shall — 

(a) In the case of embodiment, be guilty, according to the^,St 

cii'cumstiinces, of deserting ■within the meaning of section leave, 
twelve, or of absenting himself without leave within the 
meaning of section fifteen, of the Army Act, 1881 ; and 

(b) In any other case, be guilty o^ absenting himself without 

leave within the meaning of section fifteen of the Army 
Act, 1881. 

(2.) A militiaman who commits an (jffence under this section, or 
under section twelve or section fifteoii of the Army Act, 1881, 
whether otherwise subject to military Is-w or not, shall be liable 
as follows ; that is to say: — 

(a) Be liable to be tried by court mai’tial, and convicted and 
_ punished accordingly ; or ...... 

^'T^V-Be liable to be convicted by a cop-t of summary jurisdiction, 
and tc-be sentenced to a fine of »ot less than forty shillmgs 
and not mbre-ihan twenty-five pounds, and m default of 
payment to imprisonment, wJth or without hard labour, 
for any terra not less than seVen days and not more than 
the maximum term allowed by law for non-payment of 
the fine ; 

and may in any case be taken into military custody. 
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fraudulent enlistment, by section thirteen, and if it is a 
false answer, by section thirty-three, of the Army Act, 

1881 ; or 

{b) Be liable to be convicted by a court of summary jurisdiction, 
and to be sentenced to imprisonment, with or without 
hard labour, for any term not less than one month and not 
more than three montlis, or to a fine of not less than five 
pounds and not more than twenty-five pounds, and in 
default of payment to imprisonment, with or without 
hard labour, for any term not less than one month and 
not more than the maximum term allowed by law for non- 
payment of the fine, and in the case of a second or any 
subsequent conviction to be sentenced to imprisonment, 
with or without hard labour, for any term not less than 
two and not more than six months ; 
and may in any case be taken into military custody. 

(3.) A person who attempts to commit an offence imder this 
section shall, whetlier othenvise subject to military law or not, 
be liable to be taken into military custody, tried, convicted, and 
punished in like manner in all respects as if he had committed 
an offence under tbi.« section, \vith this qualification, that if he is 
comdcled by court-martial he shall not be liable to any punish- 
ment exceeding imprisonment, and if he is comdcted by a court of 
summary jurisdiction this section shall apply as if the terms of 
imprisonment or amounts of fines were reduced by one-half. 

27, Any militiaman who is delivered into military custody Lkbiiitf of 
or committed as a deserter or absentee without leave by a court iiesorter, 
of summary jurisdiction, or is convicted by court-martial or by a Srfiaudu- 
court of summary jurisdiction of desertion or absence without leave lentenifater 
or fraudulent enlistment under the Army Act, 1881, or this Act, 
or is dealt with summarily by his commanding officer for any such 
offence, shall, whether he is or is not punished for his offence, 
be liable to sei've as follows (that is to say) : — 


(d) If he has not completed the period of his preliminary 
training, he shall he Imble to attend for preliminary 
training for the whole of the prescribed period or periods, 
or for the prescribed portion thereof, without any deduc- 
tion being made for any time he has previously attended 
for such training (a) ; and 

(b) If the duration of his absence from annual training has 
amounted in any year to the whole of the time of annual 
training, or to any part of that time not less than fom-teen (6) 
days he shall be liable to serve after the expiration of the 
term of his militia service for an additional year for each 
year in which he has been so absent ; and 

(o) If he was embodied either at the time when he committed 
the offence or afterwards, he shall be liable to serve for an 
additional period equal to the time which elapsed between 
he time of his committing the offence and the time of his 
ippVfhension or voluntary surrender; and the period of 
(iich 'additional service shall commence at the expiration 
of the term of- his militia semce or at the time of his 
apprehension or surrender, wluchever last happens (o). 


(а) This Bubsection does not apply to the yeomanp? : se® note on a. 14. 

(б) In the case of a ineinhcr of the yeomanry, tea days ; MiUtia and Yeomanry Act, 

1801 (1 Bdw. 7, c. 14), s. 1 (t). 

(e) See llule 40 [B], and note. 
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28. (1.) Where a militiaman is snbiect to military law, and is 
illegally absent from his duly, a court of inquiry under section 
seventy-two of the Army Act, 1881, may he assembled after the 
expiration of twenty-one days from the date of such absence, not- 
withstanding that the period during which such man was subject to 
military law is less than twenty-one days, or has expired before the 
expiration of twenty-one days. 

(2.) Where a militiaman fails to appear at the time and place ap- . 
pointed for preliminary training or for annual training or for 
assembling on embodimeui^ and his absence continues for not less 
than fourteen (a) days, his commanding officer shall make an entry in 
the regimental books of such absence, and such entry shall he con- 
clusive evidence of the fact of such absence. 

Zieutenants and DeptUif Lieutenants of Counties. 

29. Her Majesty shall from time to time appoint lieutenants for 
the several counties in the United Kingdom. 

80. (1.) The lieutenant of every county shall from time to time 
appoint such persons as he thinks fit, living within the county, and 
qualified as provided by this Act, to he his deputy lieutenants. 

(2.) In every county twenty persons at least, or if so many 
persons cannot be found duly qualified, then all the duly qualified 
pereons living within the county, shall, subject as hereinafter 
mentioned, be appointed deputy lieutenante. 

(3.) The lieutenants shaU certify to Her Majesty the name of 
every person whom he proposes to appoint deputy lieutenant, and 
shall not grant a commission as deputy lieutenant to any person 
until informed by a Secretary of State that Her Majesty does not dis- 
approve of the Ranting of such commission. 

(4.) Whenever Her Majesty may think fit to signify her pleasure 
to the lieutenant of any county that all or any of the deputy lieuten- 
ants thereof he displaced, such lieutenant shall forthwith displace 
them, and appoint others in their stead, subject to the provisions of 
this Act ; and a return of all persorrs by name who have been 
apporrrted deputy lieutenants or have been displaced shall be 
annually laid before Parliament, made up to the thirtyrfirst day 
of December, within ten days after Parliament meets. 

(5.) The commission of a deprriy lieutenant shall not be vacated 
by the lieuterrant who granted it ceasing to be lieutenant. 

31. Where the lieutenant of a county is absent from the United 
Kingdom, or by reason of sickness or otherwise is unable to act, 
or where there is no lieutenant of a county, Her Majesty may 
authorise any three deputy lieutenants of such county to act as the 
lieutenant thereof, and such deputy lieutenants while. so authorized 
may do all acts which might lawfully be done by the lieutenant, 
and shall for all purposes stand in the place of the lieutenant. 

32. The lieutenant of a county, with the approbation of Her 
Majesty, may appoint any deputy lieutenant of the county to act 
for him as vice-lieutenant duiing his absence from the counfa^' 
sickness, or other inability to act j and every such vice-lieutenant, 
until the appointment is revoked or he is removed by Her Majesty, 
may from time to time, whenever such absence, sickness, or inability 
occurs, do all acts which might-iawfully be done by the lieutenant, 
and shall for all purposes stand in the place of the lieutenant, with- 
out prejudice to the authority of Her Majesty to make other pro- 
visions for this purpose under the foregoing enactment. 

(a) In the case of a member of the veomanry, ten days : Afilitia and Yeomanir 
Act,10Ol(lEaw.7,c.l4),s.l(6). 5eep.653. 
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33 Every person appointed a deputy lieutenant shall be qualitied QuaiWca- 
as follows ; that is to say tion* of 

deputy lien- 

(«) He shall l-te a peer of the realm or the heir apparent of such a 
peer, and have a phice of residence within the county 
for which he is apjjoiuled ; or 

(6) He shall he in possession for his own benefit of an estate 
for the life of himself or another, or of some gi'eater 
estate, in land in the United Kingdom of the yearly value 
of not less than two hnndred pounds ; or 

(c) He shall he the lieir apparent of some person who is in 

possession for his own benefit of such an estate as above 
mentioned ; or 

(d) He shall be possessed or entitled, at law or in equity, in 

possession for his own benefit, for tlie life of himself or 
ajiothur,_ or for some greater interest, of or to a clear 
yearly income arising from personal estate within the 
United Kingdom of not less amount than the yearly 
value of an esUte in land above mentioned ; 

And the clear yearly income arising from any such 
pcreonal estate shall be admitted in whole or in part of 
a quaHficj\tion arising from the possession of an estate in 
land. 

34, (1.) A person appointed a deputy liouteuaut of a county, Delivery, 
who is not qualified as a peer or heir apparent of a peer of the and’rXrn 
realm, shall before acting a.s deputy lieutenant, deliver to the ofqnaiiucn- 
clork of general meetings of lieutenancy of that cmmtya specific of 
description in writing, signed by himself, of his qualification, stating 
where the same consists wliolly or partly of an estate in laud or sions, 
of hcirsliij) to an estate in laud, the county and parish in which 
tlic land is situ.ate. 

(2.) Tlie clerk of general meetings of lieutenancy shall send to the 
lieutenant of the county a copy of every such description delivered 
to him, and shall enter every such description on a roll to be kept 
for that puiposc ; and shall (at the cost of the county rate) cause to 
be publislied in the London Gazette the names of the pei'sons 
appointed deputy lieutenants, with the dates of their commissions, 
in like inaiinei' as cominissious of ofiicei's of Her Majesty’s land 
forces are jjuhlislied. 

(3.) The clerk of general meetings of lieutenancy shall from time 
to time, when so required, send to a Secretary of State a complete 
account of the several descriptions of qualification delivered to him 
during the period mentioned in the requisition, and the Secretary of 
State shall cause copies of every such account to be laid before both 
Houses of PaVlinment. 

36. (1.) If any person acts as deputy lieutenant without being penalty for 
duly qualified, or without having delivered the description ofaotinps 
his qualification as required by this Act, lie shall forfeit the sum of ueutenant 
-two hundred pounds ; but where such peraon has been appointed a without 
deputv'liciitenant, all acts done by him in tlie execution ef his office ' 

shall fie a.s valid as if he had been duly qualified and had duly delivered ’ 

such description. 

(2.) In any legal proceeding for the recovery of any such penal 
sum the proof of qualification shall lie on the defendant. 

38. Except as otherwise provided by tin’s or any other Act, tlie PowexB, &c., 
lieutenant and deputy lieutenants appointed under this Act for any 
<soiinty sliall respectively Jbave such jurisdiction, duties, poTvers, and iieputyiieu- 
. . o a tonarts. 

(m.l.) ^ ® 
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re-enacted and in terais made applicable to the Militia Acts, subject 
to tbe follofl^ing modification, namely, every fine or pecuniary for- 
feiture impo.sed under any of the Militia Acts on a inilitiamaa, or 
recovered on a prosecution instituted under any of the Militia Acts 
by or on beliafi of the commanding officer of a militiaman (the 
application of which is not otherwise provided for by the said Acts), 
aliall, notwithstanding anything in any Act or charter or in the said 
- sections to the contrary, be paid to the commanding officer of the 
part of the militia to which the militiaman belongs, and shall be 
accounted for by him in the prescribed manner. 

_ (4.) Save as provided by the said section one hundred and sixty- 
six, the minimum fixed by any of the Militia Acts for the amount 
of any fine or forfeiture, or for the term of any imprisonment, shall 
be duly observed by courts of summai'y jurisdiction, and shall, not- 
withstanding anything in any other Act contained, not he reduced 
by way of mitigation or othemse. 

43. With respect to the trial and punishment of men chai-ged Proririom 
with offences which in pursuance of this Act are coguisahle both by 
a couit-martial and by a court of summary jurisdiction, theSaLa 
following provisions shall have effect ; — ty courb- 

(1.) An alleged offender shall not be liable to be tried both by “y Jonnof 
court-mai'tial and by a court of summary jurisdiction, but may be snmmar/ 
tried by either of such courts, according as may be prescribed by 
oixiem or regulations under this Act (a). 

(2.) Proceedings against an alleged offender, when a militiaman, 
before either a eourt- martial or his commanding officer, or a 
court of summary jurisdiction, may be instituted, whether the term 
of his militia service has or has not exjiired, and may, notwith- 
standing anything in any other Ac^ be instituted at anytime within 
two mouths after the time at which the offence becomes known to 
the commanding officer of the miiitiamdn, if the militiaman is 
then apprehended, or if he is not then apprehended, tlien within 
two months after the time at which he is apprehended, whether 
such apprehension was by a civil or milibiry authority, and any 
limitation contained in any other Act with respect to tiie time for 
hearing and determining an offence shall not apply in the case of 
any proceeding so instituted. 

(3.) Where an offender has on several occasions been guilty of 
desertion, fraudulent enlistment, or making a false answer, he may, 
for the pnrposes of any proceedings against him, be deemed to belong 
to any one or more of the corps to which he has been appointed or 
transferred, as well as to the corps to which he properly belongs; 
and it shall be lawful to charge the offender with any number of 
the above-mentioned offences at the same time, whether they are 
offences within the meaning of the Army Act, 1881, or offences 
within the meaning of this Act, and to give evidence of such 
offences against him, and if he be convicted* of more than one 
offence to punish him accordingly, as if he had been previously con- 
victed of any such offence. , , 

For the purposes of this section the expression 'tried by 
court-martial” shall include “dealt with summarily by his com- 


manding officer.” , ,, , , 

44. (1.) Section one hundred and sixty-fonr of the Army Act 1881 Eviaeuce. 
(which relates to evidence of the civil conviction or acquittal of a 
pemon subject to military law), shall apply to a militiaman who is 

(a) He is not to te tned by a coun of gommary Jurisdictim withoot the ^([80 
sanction of Hs commandinf officer, or an autbonty sui»nor to that offl«or. Mthtia 
I BoffuJations. para, llh and Teopianry Begulations, para. 97. 

(K,L.) 2 8 a 
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PAKT III. — MISCEIiLANEOUS ENACTMENTS, ETC. 


Definitions. 


Modiflca* 
tionsin 
application 
of Act to 
Scotland. 


Modiflsa- 
tions in 
application 
of Act to 
Ireland. 


respect to deputy lieutenants shall not apply to the said city ; 
and nothing in this Act shall affect the raising and levying of the 
trophy tax as heretofore in the said city. 

BefiivUions. 

51. In this Act, unless the context otherwise requires, — 

The expression “ parish ” means a place for which a separate 
poor rate is or can be made, or for which a separate overseer 
is or can be appointed : 

The expression “ militia ” means the regular militia raised in 
the United Eaiigdom, or in any county or part thereof : 

The expressions “militiaman” smd “man in the militia” include 
respectively a non-commissione<l officer : 

The expression “ term of militia service ” means in the case of a 
man enlisted or re-engaged under this Act the term for 
which he has so enlisted or re-engaged, and in case of anj' 
other man the term for which he is enrolled : 

The expression “Militia Acts” means this Act, and any Act 
passed or hereafter to be passed relating to the militia, 
so far as it is for the time being in force : 

The expression “prescribed” means prescribed by orders or 
regulations in force under this Act. 

Expressions not above in this section mentioned have, unless 
the context othenvise requires, the same meaning as they have in the 
Army Act, 1881. 

Application oj Act to Scotland. 

62. In the application of this Act to Scotland the following 
modifications shall be made : that is to say : — 

(1.) The Militia Acts shall apply to the county of the city of 
Edinburgh in like manner as to any other county, and the chief 
magistrate of that city shall, when there is no lieutenant appointed, 
appoint the deputy lieutenants under this Act 

(2.) The expression “ land ” includes heritages. 

(3.) The expression “ county i-ate ” means “ county general 
assessment.” 

(4.) The expression “overseer” means'* inspector of the poor.” 

(5.) In the provisions respecting an action, prosecution, or pro- 
ceeding against any person, “plaintifl'” shall mean “ pumier,” and 
“defendant” shall mean “defender,” and “solicitor” shall mean 
“law agent.” 


Application of Act to Ireland. 

63. In the application of this Act to Ireland, the following 
modifications shall be made ; that is to say : — 

(1.) The Militia Acta shall appl}' to the counties of the cities of 
Dublin, Cork, and Limerick respectively in like manner as to any 
other county. 

(2 ) Lieutenants may be appointed for the county of the cit^’-of 
Waterford and the town and county of the town of Gj Iway respec- 
tively in like manner as if such city and town were respectively 
separate counties, and such lieutenants may appoint deput 3 ’' lieu- 
tenants under this Act (a). 

(3.) As regards the qualifications of deputy lieutenants, the 

fa(o) Sub section (2) is repealed as to Galunj by the Xocal Government (Ireland, J 
Act, 16P8 (51 & 52 Viet. c. 37), s. 110 (2). ' ' I 
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Act shall he reckoned as if the same had taken place under this 

ct 

(7.) A member of the permanent staff of the militia who has 
been enh’sted or re-engaged in pursuance of any enactment hereby 
repealed shall continue to serve in like manner as if the said 
enactment had not been repealed. 

(8.) "Where a member of the permanent staff of the militia or a 
militiaman was enlisted or re-engaged before the jjassing of the. 
Begulation of the Forces Act, 1881, or before the date of any order 
or regulation made under the said Acti nothing in the said Act, 
order, or regulation, or in this Act shaU render such member or 
man liable without his consent to serve in or be appointed, trans- 
ferred, posted, or attached to any militaiy bod)' in or to which he 
could not have been required without his consent to serve or be 
appointed, transferred, or attached if the Begnlation of the Forces 
Act, 1881, or this Act, or the said order or regulation as the case 
may be, had not been passed or made. 

(9.) (a). 

(10.) Any unrepealed enactment referring to any pronsions 
hereby repealed, or to any provisions rep^ed by the Militia 
(Volnntaiy Enlistment) Act, 1875. shall be construed as referring 
to tbko coTsesponding provisions oi tins Aov 


SCHEDULES. 


First Schedule. 

The following places are for the to be Included 'in the 
purposes of the Mih'tia Acts following coutfies. 


England. 


See 42 Geo. County of the city of Chester .... 
ig'usjisi Cbunty of the city of Exeter 
County of the town of Poole 
C.6B, £8. 2, County of the city of Gloucester 
County of the city of Bristol 
County of the city of Canterbury 

County of the city of Lincoln 

County of the city of E" orwich 
County of the town of Newcastle- 

upon-Tyne 

Borough and town of Berwick- 

upon-Tweed 

County of the town of Notting- 
ham .... .... 

County of the town of Southamp- 
ton 

County of the city of Lichfield 

County of the city of Worcester 
County of the city of York 
County of the town of Hingston- 

upon-HuIl 

County of the town of Carmarthen 


Chester. 

Devon. 

Dorset 

Gloucester. 

Gloucester. 

Kent. 

Lincoln. 

Norfolk. 

Northumberland. 

N orthumberland. 

Nottingham. 

Southampton. 

Stafford. \ 
Worcester. / 

West Biding of York. 

East Biding of York. 
Carmarthen. 


(a) Bepested, Stat. Lav Bev. Act, ISSS. 
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County of the town of Haverford- 

^west 

The constabulary of Craike 
That pai’t of the parish of -Maker 
which lies in the county of 

Cornwall _ 

Town and parish of Wokingham 

The township of Filey 

Threapwood 

Parish of Saint Martin, called 
Stamford Baron, in the suburbs 
of the borough and town of 
Stamford on the south side of 
the waters called Welland .... 


Pembroke. 

JTortli Eiding of York. 


Cornwall. 

Berks. 

East Riding of York. 

Parish of Worthenbury in Fhnt. 


Lincoln. 


I 


Ireland (a). 

County of the city of Waterford.... Waterford. 


County of the town of London- Londonderry, 
deny 


See 49 Geo. 
3, c. 120, s. 
2, 38 Sc 39 
Viet. c. 69. 
19 . 2 , 3 , 


Second Schedule. 

Acta Reeded. 

[Repealed, Seal. Law Rev. Act, 1898.] 


Third Schedule. 

Loced Mditia. 

Enactments re-enacted with respect to Local Militia. 

33 & 34 Viet. c. 67, s, 20. 

A Secretary of State may require the chief officer of police in Seryieeof 
every district in the United Kingdom to cause to be served within 
his district any notice which the Secretary of State may desire militia, 
to be served on any member of the local militia in such district ; 
and all officers and men of every police force shall conform to the 
orders of a Secretary of State in relation to the service of such 
notices given through such chief officer. 


34 & 35 Viet. c. 86, s. 6. 


(1.) All jurisdiction, powers, duties, command, and privileges Juris^^ 
r'OVer^.^f, or in relation to the local militia, or any part thereof, i“ 
which, under any Acts other than this Act, are vested in or exercis- relation to 
able by the lieutenants of counties, shall be exercisable by Her J®, 
Majesty through a Secretary of State, or any officers to whom Her 
Majesty may, by and with the advice of a Secretary of State, 
delegate such jurisdiction, powers, duties, command, and privileges, 
or any of them, or any part thereof ; saving nevertheless to the 


fol This Schedule is repealed so far ns relates to Kilkenny, Drogheda, and Galway, by 
the Local Government (Ireland) Act, 1898 (51 and 52 Viet. c. 37), s. 110 (2). 
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The Reserve Forces and Militia Act, 1898. 

and Sark, the Isle of Man, Malta, and the garrison of Gibraltar outside the 
or any of them,” and shall be construed as authorising the employ- 
ment of any member of the Militia volunteering to serve for ais'andie’ 
period not exceeding one year whether au order embodying the 
Militia is in force or not at the time. 

3. Tlie number of men for the time being employed under this Provision as 
Act shall not be reckoned in the number of the forces authorised bv 
the Army Act for the time being in foi-ce. by 

Act;. 


Militia and Yeomanry Act, 1901. 


[1 Edw. 7, c. 14.] 


An Act to amend the Law relating to the Militia and Yeomanry, 

[17th August, 1!)01.] 

1. The enactments relating to the general militia shall apply Application 
to all members of the yeomanry receiving commissions or enlisted 

after the passing of this Act, as if references therein to the militia Yeomanry, 
and members thereof were references to the yeomanry and members 
thereof, subject to the following modifications, namely 

(a) The jirovisions with respect to preliminary training shall 
not apply ; 

(Z») For the jicriod of annual training specified in Section six- 
teen of the Militia Act, 1882, shall be substituted a period 
of not leas than fourteen nor more than eighteen days in 
every year, and for the period of fourteen days refeixed 
to in Sections twenty-seven and twenny-eight of the same 
Act shall be substituted a period of ten days. 

2. Tlie period of annual training for militia men enlisted after Annual 
the passing of this Act, and for the time being serving in the 
mobile militia artillery, shall be such period, not exceeding eighty- artillery, 
four days, as may be prescribed under the Militia Act, 1882. 

3. This Act may be cited as the Militia and Yeomanry Act, Short title. 
1901. 


Militia and Yeomanry Act, 1902. 


[2 Edw. 7, c. 39.] 


An Act to amend the Law relating to the Militia and Yeomanry. 

[18th December, 1902.] 

1. (1) For the purpose of forming reserve divisions of the militia Amend- 
and yeomanry, the Secretary of State may, by regulations, relax or ^^JtingtT 
dispense with the provisions of any enactment in any existing Act miutia and 
of Parliament relating to the training of militia and yeomanry, so yeomanry. 

M regards their application to men in the reserve divisions, and 
any man in a reserve division may be transferred, by the competent 
military authority within the meaning of Part II of the Army Act, 
from one corps of militia or yeomanry to another, so, however, that 
a militiaman or eoman shall not, without his consent, he trans- 
ferred to a corps of another arm. i i 

(2) All regulations made in pursuance of this section snail be 
laid before Parliament as soon as practicable after they are made, 
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Yolmteer Act, 1863. 657 

fiv6 years, or of such an adjutant, or of such serjeant-instructors, 
alone. 

[For the purposes of this Act all such adjutants shall be deemed 
officers of the respective administrative regiments, and all such 
serjeant-instinctors shall be deemed’ to belong to the respective 
administrative regiments, on the permanent staff whereof they 
serve, but not to be officers of or to belong to any of the separate 
, corps formed into those regiments, and shall be deemed respectively 
officers and non-commissioned officers of the Volunteer permanent 
staff ; but nothing in this Act shall be taken to exempt any officer 
or non-commissioned officer of the permanent staff of such a 
regiment from being subject to the orders of the officers of the 
regiment and of the separate corps formed into the same, according 
to their I'ank, the laws and usages of Her Majesty’s forces, and any 
remilations under this Act (a).] 

Notwithstanding the formation of any such regiment, the separate 
corps formed into the same shall be severally deemed Volunteer 
corps for all the purposes of this Act, 

Courts of Inquiry. 

16. The lieutenant of the county to which a Volunteer corps Lieutenant 
belongs, or within whose jurisdiction the head-quarters of an of County 
administrative regiment are situate, may at any time assemble a 
Court of Inquiry to inquire into any matter relative to the corps or court of 
regiment, or to any officer or Volunteer or non-commissioned officer |.”2or?to*° 
of the permanent staff belonging thereto, and to record the facts the Lieu- 
and circumstances ascertained on such inquiry, and, if required, to tenant or 
report on the same, for the information and assistance of such m^neSag 
- lieutenant; such court, where the inquiry is with reference to an Officer, 
officer, to be composed of officers of the Volunteer Force belonging 
to the county, and in other cases to be composed either of officers 
and Volunteers belonging to the corps or regiment, or of such 
officers, or of such Volunteers. 

Tlie commanding officer of a Volunteer corps or administrative 
regiment may at any time assemble a Court of Inquiry, composed 
either of officers and Volunteers belonging to the corps or regiment, 
or of such officers, or of such Volunteers, to inquire into any matter 
relative to the corps or regiment, or to any Volunteer or non- 
commissioned officer of the permanent staff belonging thereto, and 
to record the facts and circumstances ascertained on such inquiry, 
and, if required, to report on the same, for the information and 
assistance of the commanding officer ; but nothing herein shall 
authorise any inquiry with reference to an officer otherwise than 
by a court assembled by direction of such lieutenant of the county 
as aforesaid, and composed exclusively of officers of the Volunteer 
Force belonging to such county. 

0 

Regulations. 

leT One of Her Majesty’s Principal Secretaries of State may 
from time to time make regulations respecting anything in this state to 
Act directed or authorised to be done or provided by regulation, itinkeregu- 
and also such regulations as may seem fit (not being inconsistent 
with any of the provisions of this Act) respecting— of Volun- 

the appointment and promotion of officers ; and ®- 


(a) Bee note (t) on p. 651 
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Volunteer Act, 1863. 

^3.) On the release of the corps froia actual military service 
there shall be paid, in manner provided by regulation, 
one guinea to every such-officer, Volunteer, and non- 
commissioned officer present -with the corps at the time 
of such release (except such of them as do not desire to 
receive the same), in addition to his pay. 

. 19. After a Volunteer corps has been called out for actual Order of 
- ■ snilitary semce, the corps shall be deemed released from actual 
military service only by an order in writing, signed by the(a) Si 
lieutenant of the county to which the corps belongs, and 
addressed and delivered to the comman^ng officer of the corps ; 
which order the lieutenant of the county shall issue upon and 
5»s soon as maybe after a proclamation of Her l^jesty declaring 
the occasion to have passed, and not sooner or otherwise. 

Before a Volunteer corps is released from actual military service, 
the corps shall be returned to the county to which it belongs. 

20. An officer of the Volunteer Force disabled on actual military Provision 
service shall be entitled to half pay,acco»iling to his rank ; and the anVmen™ 
widow of such an officer killed on actual militaay service slialJ dfeaWedV 
be entitled to the like pension for life as the widow of an officer of *54 , 

HerMajes^sAmy, Sj"" 

A Volunteer or non-commissioned officer of the Volunteer wiled, 
permanent staff, disabled on actual military service, shall, according 
to his rank, be entitled to the like pension and other benefits, if any, 
as a soldier of Her Majesty’s Army. 


PART III.— Discipline. 

Oncers and Volunteers. 

21. With respect to the discipline of officers (other than officers ^ to dis- 

of the Volunteer permanent staff) and Volunteers, the following 

provisions shall take effect and be in force while they are not on while not 

actual military service * on wtuai 

' ^ military 

(l.J Tlie commanding officer of a Volunteer corps may discharge service, 
from the corps any Volunteer, and strike him out of 
the muster roll, either for disobedience of oi-ders by him 
while doing any military duty with his corps, or for 
neglect of duty, or misconduct by him as a member of the 
corps, or for other sufficient cause, the existence and 
sufficiency of such causes respectively to be judged of by 
the commanding officjer. The Volunteer so discharged 
shall, nevertheless, be 'liable to deliver up in good order, 
fair wear and tear only excepted, all arms, clothing, and 
appointments, being public property or property of his 
corps, issued to him, and to pay all money due or becoming 
due by him, under the rules of his corps, eithgi* .Qgrbre 
or at the time or by reason of his discharge. But 
nothing herein shall prevent Her Majesty from signifying 
her pleasure in such manner, and giving such directions 
' with respect to any such case of disclmrge as to Her 
Majesty may appear just and proper ; 

(2.) If any such officer as aforesaid or any Volunteer, while 
unier arms or on march or duty with the corps or 
administrative regiment to wbidh he belong s, or any 

(a) See Kcgulation of the Forces Act, 187}, s. 6, above p. 617. 

(ir.L.) 2 T 
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PART III.— MISOEI.I.AirEOtIS ENACTJIEKTS, ETC. 


(2.) The said property shall he managed in such manner and for 
such purpo.ses as, subject to the provision in this section contained, 
is directed by the rules of the consolidated coips ; 

Provided that if and so long as any companies in the consolidated 
corps erhich correspond to the said constituent corps continue to 
exist, and if no otW arrangement has been made either before 
or after the passing of this Act, then, if bye-laws are from time to 
time made for the purpose with the approval of the commanding 
officer of the consolidated corps, such bye-laws, so far ^ they 
extend shall, to the exclusion of the said rules, determine the 
manner and purposes in and for which such property shall be 
managed. 

(3.) The officers and volunteers of the companies in the con- 
solidated corps which correspond to the said constituent corps shall 
indemnify the commanding officer of the consolidated corps against 
all debts and liabilities for which the constituent corps was liable 
.before the consolidation, or whidi may subsequently arise in respect 
of the property held by him, which is managed in accordance with 
the bye-laws in tills section mentioned. 

(4) No officer or volunteer who belonged to a constituent corps 
at the time of its consolidation shall, without his consent, be removed 
to any of the companies not corresponding to that corps. 

(5.) Any question which arises under this section as to whether 
any companies do or do not correspond to a constituent coi-ps, or 
continue to exist, and any difference between the companies and 
the cousoUdated corps, or the commanding officer thereof, in relation 
to the bye-laws, property, debts, or liabilities referred to in this 
section, shall be referred for the decision of the Secretary of State, 
whose decision shall be final. 

(6.) The provisions of this section with respect to companies shall ' 
apply to troops and batteries respectively, and the provisions of this 
section with respect to companies corresponding to constituent corps, 
shall apply to the case of a single troop, battery, or company 
corresponding to a constituent corps. 


Volunteer Act, 1895. 

[58 & 69 Tier, c. 23.] 


An Act to ammd the Law as to the mUing out of Volunteers for 
adml MUitary Service. [6th J uly, 1895.] 

Amend- 1. Sections seventeen to twenty of the Volunteer Act, 1863, shall 
20*427^ apply in the cmb of any part of a Volunteer coips in like manner 
Viet, c, 65 , as they apply in the case of a whole Volunteer corps. 

BS. 17-20. 

8. [Repealed, Volunteer Act, 1900, s. 3.] , | 

Short title. 8. This Act may be cited as the Volunteer Act, 1895. 


Volunteer Act, 1897. 


[60 & 61 ViCT. c. 47.] 


AnAotto dedareihe efectofthe Provisions of the Volunteer Act, 1863, 
with respect to Rules for Volunteer Corps. [6th August, 1897.] 
Explanation removing doubts it is hereby, declared that the power 

of 28 4 27 under Section twenty-four of the Volunteer Act, 1863, to make 



« 

Regimnial Dehis Act, 1893. 609 

rules with respect to ta yolunteer corps shall extend, and be deemed Vicfc. c. 65 , 
to have always extended, to rules for securing the efficiency of the 
members of the corps, and that a fine for the breach of any rule 
nifidc undGr the ?iforesiiid SGction shEll be e sum of money recover- 
able on complaint to a court of summary jurisdiction. 

S. This Act may be cited as the Volunteer Act, 1897. Short title. 


Volunteer Act, 1900. 


[63 & 64 VicT. c. 39.] 


An Act to amend the Volunteer Act, 1863. [6th August, 1900.] 

1. [See p. 658, note (f ), siiprn.] 

2. (1) It shall be lawful for Her Majesty to accept the offer of Power of 

any member of a volunteer corps to subject himself to the liability J^°e’*ter°\o 
to be called out for actual military service at any time for purposes ** 

of coast defence at such places in Great Britain as may be specified agreements 
in his agreement. service. 

(*2) The Secretary of State may make regulations as to the 
calling out of persons whose offers have been accepted under this 
section, and for adapting the provisions of Sections seventeen to 
twenty of the Volunteer Act, 1863, to the case of persons called out 
in pursuance of an agreement under this section. 

S. [See on s. 2 of Volunteer Act, 1695, p, 668, supra.] 

4. This Act may be cited as the Volunteer Act, 1900. Short title. 


Regimental Debts Act, 1893. 


[66 Yict. c. 5.] 


An Act to consolidate and amend the Law relating to the Payment 
of Regimental Debts, and the CoUeaion and Disposal of the 
.Meets of Officers and Soldiers in case of Death, Desertion, 
insanity, and other cases. [29th April, 1893.] 


Collection of Efccts and Payment of Preferential Charges. 

1. On the death of a person while subject to military law the On death of 

prescribed committee of adjustment shall, as soon as may be, in 
accordance with the prescribed regulations and subject to any toJyVw,' * 
exceptions made thereby, committee 

, (1.) Secure and make an inventory of all such of the effects of ' 
the deceased as are in camp or quarters, and, if the death secure 
occurs out of the United Kingdom, are within the prescribed and 
^ — '^af ea whether station, colony, or command, or other (which Charges, 
area is in this Act referred to as the regulation area) ; and 

(2.) Ascertain the amount and provide for the payment of the 
preferential charges on the property of the deceased. 

2. The following shall be the preferential charges on the property preferential 
of a person dying while subject to military law, and shall, except c'»arges. 

so far as other provision may be made for them or any of them, 
be payable in preference to all other debts and liabilities, and, 
as fmong themselves, in the following order 
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Regimental Belts Act, 1893. 

. The committee of adjustment shall lodge the surplus remain- 
iim m their hands after payment of the said cliarges and expenses 
and debts with such person (in this jAct referred to as the pay- 
master), at such times, in such manner, and together with such 
inventory, accounts, vouchers, and information as may be 
prescribed. 


Disposal of Surphis and Residue. 

7. The paymaster shall pay the surplus in the prescribed manner, 
and subject to the prescribed provisions and exceptions, as 
follows 

(1.) If out of the United Kingdom he may pay thereout any 
expenses which under the prescribed regulations are 
chargeable against the surplus, and any debts which are 
legally payable out of the personal estate of the deceased ; 

(2.) If he knows of a representative of the deceased in the same 
part of Her Majesty’s dominions, he shall pay the surplus 
to that representative ; 

(3.) If he does not know of such a representative as above 
mentioned, and the amount does not exceed one hundred 
pounds, he may pay or apply all or any part thereof to or 
for the benefit of such persons in the same part of Her 
Majesty's dominions as he knows of and appear to be 
beneficially entitled to the personal estate of the deceased, 
or to or for the benefit of any of such persons ; 

(4.) He shall remit the surplus or so much thereof as is not 
paid or applied in pursuance of tliis section to the Secretary 
of State. 

8. The Secretary of State, on being informed of the death of 
a person subject to military law, shall proceed with all reasonable 
speed as follows 

(1.) He shall cause to be ascertained the total amount to the 
credit of the deceased, including any surplus or part of a 
surplus remitted by a paymaster as mentioned in this 
Act, and all arrears or pay, batta grants, and other 
allowances in the nature thereof : which total amount so 
ascertained is in this Act referred to as the residue ; 

(2.) If he has notice of a representative of the deceased, he shall 
pay the residue to that representative ; 

(3.) He may, and if it is so prescribed shall, before such pay- 
ment, publisli the prescribed notice stating the amount of 
the residue and such other particulars respecting the 
deceased aud his property as may seem fit, and also_ the 
mode in which any application respecting the residue is to 
be made to the Secretary of State. Provided that the 
Secretary of State may pay out of any money in his hands 
to the credit of the deceased any preferential charges 
appearing to him to have been left unpaid by the com- 
mittee of adjustment. 

9. Where the residue does not exceed one hundred pounds, 
the Secretary of State may, if he thinks fit, require represen- 
tation to be taken out ; but if he does not, and lias no notice of 
Ti representative of the deceased, then, after the expiration of the 
pi*6scril)6d tiTDfi jLnd. tli6 publication of tlic proscribed notice (if 
any), the residue shall be disposed of as follows - 


Disposal of 
surplus by 
paymaster. 


Disposal ol 
residue by 
Secretary of 
State. 


Disposal by 
Secretary of 
State of 
residue 
where 

residue does 
not exceed 
one 
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Recfimentul Debts Act, 1893. 

by this A.ct directed or authorised to be prescribed or made 
subject to regulations, and also such regulations as may seem fit 
for the better execution of this Act, or any part thereof; and 
may by such I’egulations make different provisions to meetdifierent 
cases or ditferent circumstances. 

(2.) Every royal ■wanant made under this Act shall be printed 
by the Queen’s printer, and published under the authority of Her 
-Majesty’s Stationery Office, and laid before both Houses of Parlia- 
ment as soon as maybe after the making thereof. 

14. (1.) An official administiator, notwithstanding any lawregu- Eestriction 
lating his office independently of this Act, shall not interpose in gjtion 
any manner in relation to any property of a person dying while official 
subject to military law, except in the prescribed cases, or except 
when and so far as he is expressly required to do so by a com- 
mitte'e of adjustment, or paymaster, or Secretary of State. 

(2.) The committee of adjustment in such cases, under such 
circumstances, and at such times as may be prescribed, may 
request an official administrator to exercise his official powers 
either on behalf of the committee or otherwise, and the adminis- 
trator shall comply with the request. The committee may also 
lodge any property secured or collected by them with any official 
administrator. 

(3.) Where under this Act any property comes to the hands of 
any official administrator, he shall administer the same as regards 
preferential charges and otherwise in accordance with this Act, 
and subject thereto, according to the law regulating his office 
independently of this Act. 

(4.) The oflicial administrator sliall remit any surplus remaining 
in his hands after discharge of ali debts and his charges to the 
Secretary of State at such time and in such manner as may be 
prescribed, to be disposed of according to the provisions of this 
Act as if remitted by a paymaster. 

(5.) An official administrator shall not take a percentage on the 
property exceeding 3 per cent, on the gross amount coming to or 
remaining in his hands after payment pf preferential charges. 

16. Any property coming under this Act to the hands of any Money re- 
committee of adjustment or paymaster shall not, by reason of so tJ* be^wfeU 
coming, be deemed assets or effects at the place in which that com- in place 
mittee or paymaster is stationed or resides, and it shall not be 
necessaiy by reason thereof that representation be taken out in 
respect of that property for that place. 

■16. 'Where any surplus or residue, as the case may be, does not Duty and 
exceed one hundred pounds, no duty shall be payable in the United 
Kingdom or India in respect thereof, and it shall not be necessary sums under 
that representation to any deceased person be taken out for the 
purpose of obtaining payment thereof or of any part thereof under pounds, 
tiiis Act from a paymaster or a Secretary of State, except in any 
prescribed case, or in any case where the Secretary of State 
requires it. 

Compliance with the regulations under this Act with respect Discharge 
to the mode of payment of any surplus or residue or a,ny pai’t^P^y;^^^ 
thereof to any person (whether by transmission or remission to secretary :of 
another place or person or otherwise) shall discharge the Secretary State, 
of State or paymaster or other person complying with the regiila-' 
tions, and he shall not be liable by reason of the surplus or 
residue or part which may be in his hands having been paid, 
transmitted, remitted, or otherwise dealt with in accordance with 
the regulations. 
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the Presidencj*, or Province, under Section 26 (1) of the 
Act, in which case it will be sent to him. It will also 
accompany the remittance of a surplus under Section 
26 (2) of the Act. 

8. Where payment of the preferential charges is secured unde 
Section 5 of the Act, the committee of adjustment may abstain 
from securing and making an inventory of the effects, if so requested 

" by the person paying or securing pajnnent of the preferential 
charges. 

9. The effects secured will be kept in a place of security until 
duly sold or otherwise disposed of. 

10. The expression “ regulation area ” means the station, colony, 
or command, or such otlier area as may, in case of doubt, be 
determined by the Secretary of State. 

(Section 2 of the Act, § (1).) 

11. The actual and necessary expenses of the funeral, in the 
United Kingdom or the colonies, of a warrant officer, non- 
commissioned officer, or man, will be borne by the public to such 
extent as may be provided for in the allowance regulations. 

(Section 5 of the Act.) 

12. The expression “any person” means the representative of 
the deceased, the widow (if any), or one of the next of kin. 

18. Where the committee of adjustment withdraw from 
interference in relation to property of the deceased in consequence 
of the representative of the deceased, or his widow, or one of his 
next of kin, paying in full the preferential charges, the committee 
will forthwith forward, together with the inventory (if made) and 
account, a report of the facts and circumstances as follows 

Where the deceased, not having been at the time of his death 
a non-commissioned officer or man of His Majesty’s British 
Forces, has died in India or was a member of the Indian 
Services, to the Secretary to the Government of India in 
the military department. 

In other cases to the Secretary of the War Office. 

(Section 6 of the Act, § (1), (2), (3).) 

14. A committee of adjustment assembled out of the United 
Kingdom may, if it thinks fit, postpone any sale of the effects until 
such time as the next of kin of the deceased have had an oppor- 
tunity of notifying their wishes regarding the sale, or the with- 
holding from sale of any portion of the effects. 

16. The effects to be sold will be, disposed of in the most advan- 
tageous manner either by private sale or by fair and open auction. 
I^u^nnictiein will be held in the presence of a member of the com- 
mittee of adjustment. 

16. Such of the effects as the committee of adjustment do not 
sell by auction may be sent by them to the representative or next 
of kin of the deceased ; but where it appears desirable to do so, the 
committee may annex any securities, share certificates, life assur- 
ance or other policies, bank deposit receipts or other documents 
of value to the original inventory and account for transmission 
to the War Office or India Office, as the case may be. 
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be attached to the original inventoiy and account, and he will 
cause the amount produced by such sale to be carried to the credit 
of the account. 

24. In cases in which paragraph 20 applies, the paymaster or 
other officer paying the corp.s will ascertain that all the articles 
reported in the inventory furnished to him as forthcoming are 
accounted for in the particulars of the sale, and will annex the 

Jnventory and account, and the particulars of the sale, to the 
current account or casualty return rendered by him, and will 
state therein the balance, debtor or creditor. In cases in which 
paragrapli 21 applies, the military secretary will have the inven- 
tory and account, tod the statement of the particulars of the sale, 
compared and examined. 

25. Where a regiment of His Majesty’s British forces is 
stationed in India, montlily casualty returns, made up according 
to the printed form, will be transmitted to the Secretaiy of State 
for War through the controller of military accounts in the Pre- 
sidency, and sums therein mentioned will be stated in sterling 
money. 

With respect to His Majesty’s Indian forces, similar returns 
will be transmitted to the Secretary of State in Council of India. 

26. Casualty returns from India will specify in each case 
whether the deceased was known to be possessed of property of 
any description whatever besides that stated in the casualty return, 
but not actually realised when the return is made. If any such 
other property is known, a statement of the particulars tWeof, 
made out m duplicate, will be forwarded with the casualty return, 
and a memorandum will be annexed thereto of the steps that 
have been taken for recovering or realising the same under the 
Act. If no such other property is known, a memorandum to that 
effect will be made on the casualty return. 

27. Where a deceased officer, warrant officer, non-commissioned 
officer, or man leaves a will, then, if representation is not taken 
out, the original will, and, if representation is taken out, a complete 
and authenticated copy of the will, will be sent, along with the 
inventory, account and other papers, by the committee of adjust- 
ment, and will be transmitted to the Secretary of State for War, 
or the Secretary of State in Council in India, as the case may 
require. Wliere the original will is sent, a complete and authenti- 
cated copy of it will be first made under the direction of the 
committee of adjustment, and will be kept with the regimental or 
other proper records. 


(Section 7 of the Act.) 

28. Payments to the next of kin, or legal representatives of 
deceased soldiers of His Majesty’s British forces will be made in 
accordance with the directions on this point in the Financial 
Instmctions. As regards deceased oflicera, where representation 
is not taken out, the surplus will be disposed of as directed in 
’paragraph 19. If, however, the death occurs in India, or the 
deceaised was at tlie time of his death a member of the Indian 
Services, the surplus will be remitted by the Secretary to the 
Government of India in the Militai 7 Dei)artment, as directed in 
paragraph 55. 


(Section 9 of the Act.) 

39. In cases in which representation is not taken out,_pa}Tnent 
will be made to or for the benefit of each person appearing to be 
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’beneficially interested in an estate ; but in special cases, where it 
appears desirable, payment of the whole residue will be made to 
the person entitled to take out representation to the deceased. 

(Section 10 of the Act.) 

SO. The notice under Section 10 of the Act will be published in 
the London Gazette as soon as may be convenient, and will, with 
such variations as circumstances require, specify the name, rank, 
and regiment of the deceased, and the amount of the residue. 

(Section 14 of the Act.) 

31. The committee of adjustment (in India) will deliver over the 
effects secured by them to the Administrator-General only in case 
they apprehend that considerable difBculty or delay may arise in 
or about the collection or realisation of the effects and credits of 
the deceased, in consequence of the character of any investment> 
or in consequence of it being requisite to institute some action or 
suit in relation to the property of the deceased, or in case there is 
some other peculiar circumstance connected with the property 
making it, in the judgment of the committee, expedient to take 
that course. 

32. Where the committee of adjustment deliver over effects to 
an Administrator-General, they will do so as soon as practicable 
after they have determined to take that course. 

33. Where the committee of adjustment deliver over effects £o 
an Administrator-General, they will forthwith forward, together 
with the inventor)' and account, a report of the facts and circum- 
stances, as follows : — 

Where the deceased was a non-commissioned officer or man 
of His Majesty’s British forces, to the Secretary of the 
War Office ; in other cases, to the Secretary to the 
Government of India in the Military Department. 

34. The Administrator-General will remit to the Secretary of 
State for India the balance of the estate as soon as possible after 
the discharge of all debts and liabilities, and after the payment to 
any persons resident in India of the share or shares to which they 
may be legally entitled. He will further submit to the Government 
of India, for transmission to the India Office, a half-yearly return 
of these estates and the manner in which they have been disposed 
of. 

(Section 22 of the Act.) 

35. In the case of an army paymaster, the committee of adjust- 
ment will, if possible, comprise a member of the Army Pay 
Department. 

The committee of adjustment are to forthwith remit the surplus 
to the Secretary of State for War, through the district account or 
casualty retura (see paragraphs 19 and 20), and the residue will 
then be applied in discharge of any preferential claims that may 
remain unsettled, or of any claims in respect of public accounts for^ 
which the deceased was responsible. Any portion .of the residue 
then remaining will be paid or applied in accordance with Section 9 
of the Act. 

(Section 23 of the Act.) 

86, In all cases of desertion, absence without leave for 21 days, 
and of a soldier being delivered up as an apprentice, or being 
of felony by the civil power, the committee of adjustment 
will be composed in like manner as in the respective cases of death. 
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Patriotic Fund, but subject to and under such orders and regula- 
tions as mny from time to time be made by Our said Com- 
missioners or any three or more of them ; and shall be applied in 
paj'ment of such compassionate, annual, or other allowances, to 
the widows and children or other dependent relatives of soldiers 
dying on sendee, or within six montlis after discharge, and 
generally in such manner for the benefit of such widows and 
- children or other dependent relatives of soldiers dying as afore- 
said, as the said Executiil^e Committee, or any two or more of 
them, shall, from time to time, think fit, preferential consideration 
being given to the widows and children of soldiers on the married 
establishment, who— 

(a) Were killed in action, or died of wounds received in action, 
or from illness which can be directly traced to fatigue, 
privation, or exposure incident to active operations in 
the field, within 12 months of sustaining such wound or 
contracting such illness ; 

(fi) Died from an injury directly traceable to military duty 
within 12 months of sustaining such injury ; 

(c) Died from illness directly traceable to fatigue, privation, or 
exposure in the performance of military duty. 

4. The widows and children of Mobilised Army Reserve men 
dying as aforesaid shall be considered as on the married 
establishment. 

5. Tlie said “Soldiers’ Effects Fund” shall be held by the 
Official Trustees for the time being of the said Patriotic Fund, 
on behalf of Our said Commissioners for the time being as 
having the management thereof. Our said Commissioners shall 
be at liberty to invest the said “Soldiers’ Effects Fund” upon 
such investments as they or any three or more of them shall 
from time to time tliink fit, and slmll keep separate accounts of 
the said Fund. 

0. Tliis Warrant shall come into operation on the Ist October, 
1893. 

Given at Our Court at Osborne, this 22nd day of August, 
1893, in the 57th Year of Our Reign. 

By Her Majesty’s Command, 

H. CAMPBELL-BANNERMAN. 
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7 Edw. 7.— Ch. 9. 


TEERITORIAL AND RESERVE FORCES ACT^ 

1907. 


AERANGEMENT OF SECTIONS. 


Past L-COUNTY ASSOCIATIONS. 

Section. 

1. Establishment of associations. 

2. Powers and duties of associations. 

3. Expenses of association. 

4. Regulations. 

5. Joint committees of associations. 


Part a.-TEBRITORIAL FORCE. 

Raising and Mainitnanee of Force. 

6. Raising and number of Teiritoiial Force. 


Government, Discipline, and Pag. 

7, Govemnent, discipline, and pay of Territorial Force. 

8. First appointments to lowest rank of officers of the Territorial 

Force. 


Enlistment, Service, Discharge. 

9. Enlistment, term of service, and discharge. 

10. Application of certain sections of the Army Act. 

11. IMstment of men discharged with disgrace from Army or 

Navy, or contrary to rules. 

12. Enlistment into army reserve. 

13. Area of service of Territorial Force. 

Training. 

14. Preliminary training of recruits of Territorial Force. 

15. Annual training. 

16. Laying of draft Orders in Council relating to training before 

Parliament. 



Anwiffement of Sections. 
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Section. 

17. Embodiment of Territorial Force. 

18. Disembodying of Territorial Force. 

Notices. 

^ 19. Service and publication of notices. 

Offences. 

20. Punishment for failure to attend on embodiment. 

21. Punishment for failure to fulfil training conditions. 

22. Wrongful sale, &o., of public property. 

Civil Bights and Exemptions. 

23. Civil rights and exemptions. 

Legal Proceedings, 

24. Trial of offences and application of penalties. 

25. Supplemental provisions as to trial of offences. 

26. Evidence. 

Miscellaneous. 

27. Exercise of powers vested in holder of military office. 

28. Application of enactments. 

Transitory. 

29. Transitory provisions. 


Past ni.-RESERVE FORCES. 

30. Enlistment and terms of service of special reservists. 

31. Agreements as to extension of service. 

32. Liability of reservists to be called out. 

33. Power to form battalions, &c., of reservists, 

34. Transfer of Militia battalions to reserve. 

35. Amendment of 46 & 46 Viet., c. 48, s. 6 (4). 

36. Commissions in reserve of Officers not to vacate seat in 

Parliament. 


Paet IV.-SDPPLEMENTAL. 

37. Provisions as to orders, schemes, and regulations. 

38. Definitions. 

39. Special provisions as to special places. 

40. Application to Scotland and the Isle of Man. 

41. Short title. 

SCHEDUliES. 
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A.D. 1907. 


Part T. 

s. 1. 

EstabUsh- 
ment of 
associa- 
tions. 


TERRITOEIAL AND RESERVE FORCES ACT, 

1907. 


[7 Edw. 7, c. a] 


An Act to provide for the reorganisation of Bis Mafesly's Military 
Forces and for that purpose to authorise the establishment of 
County Associations, and the raising and maintenance of a 
Territorial Force, and for amending the Acts relating to the 
Beserve Forces. [2ad August, 1907.] 

Paet L-COT3NTy ASSOCIATIONS, i • 

l.~(l) Por the purposes of the reorganisation under this Act 
of His Majesty’s miKtaiy forces other than the regulars and their 
reserves, and of the administration of those forces when so re- 
organised, and for such other purposes as are mentioned in this 
Act, an association maybe established for any county in the United 
Kingdom, with such powers and duties in connection with the 
purposes aforesaid as may be conferred on it by or imder this Act. 

(2) Associations shall be constituted, and the members thereof 
shall be appointed and hold office in accordance with schemes to 
be made by the Army Council. 

(3) Every such scheme shall provide — 

{a) For the date of the establishment of the association : 

(6) For the incorporation of the association by an appropriate 
name, with power to hold land for the purposes of this 
Act without L'cence in mor^ain : 

(e) For constituting the lieutenant of the county, or fniUpg 
him such other person as the Army Council may thiiiTr 
fit, president of the association : 

(d) For the appointment of such number of officers representative 
of all arms and branches of the Territorial Force raised 
under this Act within the county (not being less tlia n 
one-half of the whole number of the association) 
be specified in the scheme : 

(c) For the appointment by the Army Council, where it appears 
desirable, and after consultation with, and on the recom- 
mendation of, the authorities to be represented, of repre- 
sentatives of county and county borough councils and 
universities wholly or partly within the county : 

(/)^Por the appointment of such number of co-opted members 
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County Assodatiom. 

as the sohcine may prescribe, including, if thought desirable, 
representatives of tiie interests of employers and workmen : 

{g) For the appointment by the Army Council during the first 
. three years after the passing of this Act, and subsequently 
for the election of a chairman and vice-chairman by the 
association, and for defining their powers and duties : 

(h) For the mode of appointment, term of office, and rotation of 

members of the association, and the filling of casual 
vacancies : 

(i) For the appointment by the association, subject to the approval 

of the Army Council, of a secretary and other officers of 
the association, and the accountability of such officers, 
and for the provision of offices : 

(/) For the procedure to be adopted including the appointment 
of committees and the delegation to committees of any of 
the powers or duties of the association : 

(k) For enabling such general officers of any part of His Majesty’s 

forces, and not being members of ^e association, as may 
be specified in the scheme, or officera deputed by them, 
to attend the meetmgs of the association and to speak, 
but not to vote : 

(l) For dividing the county, where on account of its size or popu- 

lation it seems desirable to do so, into two or more parts, 
and for constituting sub-associations for the several parts, 
and for apportioning amongst the several sub-associations 
all or any of the powers and duties of the association, and 
regulating the relations of sub-associations to the associa- 
tion and to one another. 

(4) A scheme may contain any consequential, supplemental, 
or transitory provisions which may appear to be necessary or 
proper for the purposes of the scheme, and also as respects any 
matter for which provision may be made by regulations under this 
Act and for which it appears desirable to make special provision 
affecting the association established by the scheme. 

(5) All schemes made in pursuance of this Part of this Act shall 
be laid before both Houses of Parliament. 

(6) Until an Order in Council has been made under this Act for 
transferring to the Territorial Force the units of the Yeomanry 
and Volunteers of any county, references in this section to the 
Territorial Force shall as respects that county be construed as 
including references to the Yeomanry and Volunteers. 

2.— (1) It shall be the duty of an association when constituted 
to make itself acquainted with and conform to the plan of the 
Army Council for the organisation of the Territorial Force within 
the cotmty and to ascertain the military resources and capabilities 
of the county, and to render advice and assistance to the Army 
j»Cmin£i;I-.an4 to such officers as the Army Council may direct, and 
an association shall have, exercise, and dfecharge such powers 
and duties connected with the organisation and administration of 
Eis Majesty’s military forces as may for the tame being be transferred 
or assigned to it. by order of His Majesty signified under the hand 
of a Secretary oh State or, subject thereto, by regulations under 
this Act, but an association shall not have any powers of command 
or training over any i port of His Majesty’s military forces. 

(2) The powers anH duties so transferred or assigned may include 


A.D. 1907. 
Pa’^Tl. 

BS. 1—2. 


Powere and 
duties of 
associa- 
tions. 
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A.D. 11107. any powers conferred on or vested in His Majesty, and any powers 
p “7 T or duties conferred or imposed on the Army Council or a Secretary 
’ of State, by statute or otherwise, and in particular respecting the 
ss. a-8. foUoiving matters : — 

(a) The organisation of the units of the Territorial Force and 

their administration (including maintenance) at all times 
other than when they are called out for training or actual 
military service, or when embodied : 

(b) The recruiting for the Territorial Force both in peace and in 

war, and defining the limits of recruiting areas : 

(c) The provision and maintenance of rifle ranges, buildings, 

magazines, and sites of camps for the Territorial Force ; 

(d) Facilitating the provision of areas to be used for manoeuvres : 

(e) Arranging with employers of labour as to holidays for training, 

and ascertaining the times of training best suited to the 
circumstances of civil life : 

(/) Establishing or assisting cadet battalions and corps and 
also rifle clubs, provided that no financial assistance out 
of money voted by Parliament shall be given by an associa- 
tion in respect of any person in a battalion or corps in a 
school in receipt of a parliamentary grant until such person 
has attained the age of sixteen : 

(g) The provision of horses for the peace requirements of the 

Territorial Force ; 

(h) Providing accommodation for the safe custody of arms and 

equipment : 

(*') The supply of the requirements on mobilisation of the units 
of the Territorial Force within the county, in so far as 
those requirements are directed by the Army Council to 
be met locally, such requirements where practicable to be 
embodied in regulations which shall be issued to county 
associations from time to time, and on the first occasion 
not later than the first day of January one thousand 
nine hundred and nine : 

(/) The payment of separation and other allowances to the families 
of men of the Territorial Force when embodied or called 
out on actual military service : 

(h) The registration in conjunction with the military authorities 
of horses for any of His Majesty’s forces : 

{1) The care of reservists and discharged soldiers. 

Expenses of 3.— (1) The Army Council shall pay to an association, out of 
association, money voted by Parliament for army services, such sums as, in 
the opinion of the Army Council, are required to meet the necessary 
expenditure connected with the exercise and discharge by the 
association of its powers and duties. 

(2) An association shall submit to the Army Council annually, 
at the prescribed time, and may submit at any other/fanffW-dilJ^ 
special purpose, in the prescribed form and maunmi^ a statement 
of its necessary requirements, and all payments tfo an association 
by the Army Council shall be made upon the basis q-f such statements 
in so far as they are approved by the Army Counci) - 

(3) Subject to regulations under this Act, ^nll money so paid 
to an association shall be applicable to any of tlhe purposes specified 
in the approved statements in accordance "with which the money 
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has been granted, but not olJierwise except with the written consent 
of the Army Council : 

Provided that nothing in this section shall be construed as 
enabling tlie Army Council to give their consent to the application 
of money to any purpose to which, apart from this section, it could 
not lawfully be aiiplied, or to give their consent, without the autho- 
rity of the Treasury, in any case in which, apart from this section, 
the authority of the Treasury would be required. 

(4) All other money received by an association (except such 
money, if any, as may bo received by it for specified purposes) 
shall be available for the purposes of any of its powers and duties. 

(5) An association shall cause its accounts to be made up annually 
and audited in such manner as may be prescribed, and shall send 
copies of its accounts as audited, together with any report of the 
auditors thereon, to the Ai’my Council. 

(C) Regulations made for the purposes of this section shall be 
subject to the consent of the Treasury. 

(7) The members of an association shall not be under any 
pecuniary liability for any act done by them in their capacity 
as members of such association in carrying out the provisions of 
this Act. 

4.— (1) Subject to the provisions of this Act, the Army Council Ecgula- 
may make regulations lor carrying this Part of this Act into effect, 
and m.ay by those regulations, amon^t other things, provide for 
the following matters 

[a] For regulating the manner in which powers are to be exercised 
and duties performed by associations, and for specifying 
the services to which money paid by the Army Council is 
to be applicable, 

(h) For authorising and regulating the acquisition by or on 

behalf of an association of land for the purposes of this 
Act and the disposal of any land so acquired : 

(c) For authorising and regulating the borrowing of money by 
an association : 

[i) For authorising the acceptance of any money or other 

property, and the taking over of any liability, by an 
association, and for regulating the administration of any 
money or property so acquir^ and the discharge of any 
liability so taken over ; 

(c) For facilitating the co-operation of an association with any 
other association, or with any local authority or other 
body, and for providing by the constitution of joint 
committees or otherwise for co-operative action in the 
organisation and administration of divisions, brigades, 
and other military bodies and for the provision of assist- 
ance by one association to another : 

'-fc? .affiliating cadet corps and battalions, rifle clubs, and 
other bodies to the Territorial Force or any part thereof : 

(g) For or in respect of anything by this Part of this Act directed 
or authorised to he done or provided by regulations or to 
be done in the prescribed manner : 

(A) For the application for the purposes of this Part of tiiis Act, 
as respects any matters to he dealt with by regulations, 
of any provision in any Act of Parliament dealing with the 
like matters, with the necessary modifications or adapta- 
(M.L.) / 3 X 2 
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and may provide for the constitution of a permanent staff, including a.d. 1907, 
adjutants and staff sergeants who shall, except in special cironm- 
stances cortiiied by the general ofiScer commanding, be memberc 
of His Majesty’s regular forces ; and may regulate the appointment, ss. 7-8. 
rank, duties, and numbers of the officers and non-commissioned • 
officers of the Territorial Force. 

(3) Subject to the provisions of any such order, the Army Council 
may make general or special regulaticms with respect to any matter 
with respect to which His Majesty may make orders under this 
section. 

(4) Provided that the said orders or regulations shall not — 

(c) affect or extend the term for which, or the area uathin which, 
a man of the Territorial Force is liable under this Part 
of this Act to servo ; or 

(&) authorise a man of the Tenitorial Force when belonging to one 
corps to be transferred without his consent to another corps ; 
or 

(c) when the corps of a man of the Territorial Force includes 

more than one unit, authorise him when not embodied to 
be posted, without his consent, to any unit other than that 
to which he was posted on enlistment ; or 

(d) When the corps of a man of the Territorial Force includes 

any battalion or other body of the regular forces, authorise 
him to be posted without his consent to that battalion or 
body. 

(6) l^ffiere a man of the Territorial Force was enlisted or re- 
engaged before the date of any order or regulation under this Part 
of this Act, nothing in such order or regulation shall render him liable 
without his consent to be appointed, transferred, or attached to 
any military body to which he could not without his consent have 
been appointed, transferred, or attached if the said order or regula- 
tion had not been made. 

(6) Orders and regulations under this section may provide for 
the formation of a reserve division of the Territorial Force, and may 
relax or dispense with any of the provisions of this Act relating to 
the training of the men of the Territorial Force so far as regards their 
application to men in the reserve division, and may, notwithstanding 
anything in this section, authorise a man in the reserve division to 
be transferred from one corps to another, so, however, that a man 
in the reserve division shall not, without his consent, be transferred 
to a corps of another arm. 

(7) AU orders and general regulations made under this section 
shall be laid before both Houses of Parliament as soon as may be 
after they are made. 

8. Subject to any directions which may be given by His Majesty, First ap- 
first ^pointments to the lowest rank of officer in any unit of the ^ lowest * 
““'Territorlta' .^orce shall be given to persons recommended by the 
president of the association for the county, if aperson approved by ^g^erri- 
His Majesty is recommended by the president for anysuch appoffit- toriai Force, 
ment within thirty days after notice of a vacancy for the appoint- 
ment has been given to the president in the prescribed manner, 
provided he fulfils all the prescribed ^nditions as to age, physical 
fitness, and educational qualifications ; atid^ where a unit comprises 
men of the Territorial Force of two or more counties, the recommenda- 
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existence and sufficiency of such cause to be judged of by the com- 
manding officer : 

Provided that any man so discharged shall be entitled to appeal 
to the Army Council who may give such directions in any such case 
as they may think just and proper. 

(5) ^Tiere the time at which a man of the Territorial Force 
would othenvise be entitled to be discharged occurs while a pro- 
clamation ordering the Army Reserve to be called out on permanent 
service is in force, he may be required to prolong his service for 
such further period, not exceeding twelve months, as the competent 
military authority may order. 

10* — (1) The following sections of the Army Act shall apply 
to the Territorial Force (that is to say) : — 

Section eighty (relating to the mode of enlistment and attesta- 
tion) ; 

Section ninety-six (relating to the claims of masters to appren- 
tices) ; 

Section ninety-eight (imposing a fine for unlawful recruiting) ; 

Section ninety-nine (making recruits punishable for false answers) ; 

So much of section one hundred as relates to the validity of 
attestation and enlistment or re-engagement ; 

Section one hundred and one (relating to the competent military 
authority) ; and 

So much of section one hundred and sixty-tliree as relates to an 
attestation paper, or a copy thereof, or a declaration, being 
evidence. 

And the said sections shall apply in like manner as if they were 
herein rc-enacted, with the substitution— 

(a) Of “ Territorial Force ” for “ regular forces,” and of ” man 
of the Territorial Force ” for “ soldier ” ; and 

(6) (In section one hundred) of “has not within three months 

claimed his discharge on any ground on which he 
is entitled under this subsection to do so” for “has 
received pay as a soldier of the regular forces during three 
months.” 


A.D 1907. 

Part 11. 
ss.9-11. 


Application 
of certain 
sections of 
the Army 
Act. 

44 & 45 Viet. 
C.58. 


(2) A recruit may be attested by any lieutenant or deputy- 
lieutenant of any county in the United ICingdom, or by an officer 
of the regular or Territorial forces, and the sections of the Army Act 
in this section mentioned, and also section thirty-three of the same 
Act, shall as applied to the Territorial Force be construed as if a 
justice of the peace in those sections included such lieutenant, deputy 
lieutenant, or officer. 


11.— (1) If a person— Enlistment 

(o) Having been discharged uith disgrace from any part of 

His Majestj^’e forces, or having been dismissed with with dis- 
disgrace from the Navy, has afterwards enlisted in the |nny oi*™ 
Temtorial Force wthout declaring the circumstances of 
his (hscharge or dismissal ; or " 

(&) Is concenjsd when subject to military law in the enlistment 
for service in the Territorial Force of any man, whom he 
knows or has reasonable cause to believe such man to be 
so circumstanced that by enlisting he commits an offence 
against the Army Act or this Act ; or 
(c) Wilfully contravenes when subject to military law any 
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A,D. 1907. enactmeEts, orders, or regulations which relate to the 

Pa^II enlistment or attestation of men in the Territorial Force, 

* he shall be guilty of an offence, and shall, whether otherwise subject 

ss. 11-14. to militaiy law or not, be liable to be tried by court martial, and on 
conviction to suffer such punishment as is imposed for the like 
offence by section thirty-two or thirty-four of the Army Act, as 
the case may be, and may be taken into military custody. 

(2) For the purpose of this section the expression “ discharged 
with disgrace” means discharged nith ignominy, discharged as 
incorrigible and worthless, or discharged for misconduct, or dis- 
charged on account of a conviction for felony or a sentence of penal 
servitude. 

Enlistment 12. If a man of the Territorial Force enlists into the army reserve 
reMrv™^ without being discharged from the Territorial Force, the terms 
and conditions of his service whilst he remains in the army reserve 
shall be those applicable to him os a man belonging to the army 
reserve, and not those applicable to him as a man of the Territorial 
Force. 

MrriMof Territorial Force shall be liable to 

Territorial Serve in any part of the United Krngdom, but no part of the Terri- 
Force. torial Force shall be carried or ordered to go out of the United 
Kingdom. 

(2) Provided that it shall be lawful for His Majesty, if he thinks 
fit, to accept the offer of any part or men of the Territorial Force, 
signified through their commanding ofScer, to subject themselves 
to the liability — 

(o) To serve in any place outside the United Kingdom ; or 

(6) To be called out for actual military service for purposes 
of defence at such places in the United Kingdom as may 
be specified in their agreement, whether the Territorial 
Force is embodied or not ; 

and, upon any such offer being accepted, they shall be liable, 
whenever required during the period to which the offer extends, 
to serve or be called out accordhigly. 

(3) A person shall not be compelled to make such an offer, or 
be subjected to such hability as aforesaid, except by his own consent, 
and a commanding officer shall not certify any voluntary offer 
previously to his having explained to every person making the offer 
that the offer is to be purely voluntary on his part. 


Training. 


Preliminary 
training of 
recruits of 
Territorial 
Force. 


14- — (1) Every man of the Territorial Force shall, by way of 
preliminary training, during the first year of his original enlistment — 

[а) If so provided by Order in Council, be trained at such places 

within the United Kingdom, at such times, 
periods, not exceeding in the whole the 
specified y ae Order in ^^mcil, as prescribed, 

may for that puipose be ca^.-^ ; 

(б) "Whether such an Order in Countt, , , 

at« a, of dra. 

*fy bin arm or branch of the 


prescribed for a recruit 
service. 
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(2) The requirement to attend training and drills, and to fulfil A.D. » 07 . 
conditions under this section, shall be in addition to the requirement p 

to attend training and drills and to fulfil conditions for the purpose 

of annual training. ss. 14-17. 

15. — (1) Subject to the provisions of this section, every man Annual 

of the Territorial Force shall, by way of annual training — training. 

(0) Be trained for not less than ei^t nor more than fifteen, 

or in the case of the mounted branch eighteen, days in 
every year at such times and at such places in any part of 
the United lUngdom as may be prescribed, and may for 
that purpose be called out once or oftener in every year : 

(6) Attend the number of drills and fulfil the other conditions 
relating to training prescribed for his arm or branch of the 
service : 

Provided that the requirements of this section may be dispensed 
with in whole or in part — 

(1) As respects any unit, by the prescribed general officer ; and 

(ii) As respects an individual man, by his commanding ofificer 

subject to any general directions by the prescribed general 
ofiScer. 

(2) His Majesty in Council may- 

fa) Order that the period of annual training in any year of all 
or any part of the Territorial Force be extended, but so 
that the whole period of annual training be not more than 
thirty days in any year ; or 

(6) Order that the period of annual training in any year of all 
or any part of the Territorial Force be reduced to such time 
as to His Majesty may seem fit ; or 

(c) Order that in any year the annual training of all or any part 
of the Territorial Force be dispensed with. 

(3) Nothing in this section shall be construed as preventing 
a man, with his own consent, in addition to annual training, being 
called up for the purpose of duty or instruction in accordance with 
orders and regulations under this Part of this Act. 

16. Before any Order in Council is made under this Act pro- Lnying of 

Tiding for preliminary training or extending the period of annual ® 

training the draft thereof shall be laid before each House of Parlia- relating to 
ment for a period of not less than forty days during the Session of 
Parliament, and, if either of those Houses before the expiration of iiament. 
those forty days presents an address to His Majesty against the 

draft or any part thereof, no further proceedings shall be taken, 
without prejudice to the making of a new draft Order. 


Emlodiment. 

Immediately upon and by virtue of the issue of aBmbodi- 
proclamation ordering the Army Reserve to be called out on per- “g'^tonai 
manent service, it shall be lawful for His Majesty to order the Force. 
Army Coimcil from time to time to give, and when given to revoke or 
vary, such directions as may seem necessary or proper for em- 
bodW all or any part of the Territorial Force, and in particular 
to make such special arrangements as they think proper with regard 
to units or individuals whose services may be required in other than 
a military capacity : 



A.D. 1907. 
Part 11. 
ss. 17-10. 
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Provided that, -where under any such proclamation directions 
have been issued for calling out all the men belonging to the first 
class of the Army Reserve, the Army Council shall, -within one 
month after such directions have been issued, issue directions for 
embodying all the men belonging to the Territorial Force, unless 
an address has been presented to His Hlajesty by both Houses of 
Parliament praying that such directions as last aforesaid be not 
issued, and such directions shall not, unless the emergency so requires , 
be given until Parliament has had an opportunity of presenting 
such an address. 

(2) Whenever, in consequence of the calling out of the whole 
of the first class of the Army Reserve, directions are required under 
this section to be given for embodying the Territorial Force, if 
Parliament be then separated by such adjournment or prorogation 
as -will not expire -wi thin ten days, a proclamation shall be issued 
for the meeting of Parliament wifiiin ten days, and Parliament shall 
accordingly meet and sit upon the day appointed by such proclama- 
tion, and ^all continue to sit and act in like manner as if it had stood 
adjourned or prorogued to the same day. 

(3) Every order and all directions given under this section shall 
be obeyed as if enacted in this Act, and, where such directions for 
the time being direct the embodiment of any part of the Territorial 
Force, eveiy ofiScer and man belonging to that part shall attend at 
the place and time fixed by those directions, and after that time shall 
be deemed to be embodied, and such officers and men are in this Act 
referred to as embodied or as the embodied part or parts of the 
Territorial Force. 

18.— (1) It shall be lawful for His Majesty by proclamation to 
order that the Territorial Force be disembodied, and thereupon the 
Army Coimcil shall give such directions as may seem necessary or 
proper for carrying the said proclamation into effect. 

(2) Until any such proclamation of His Majesty has been issued 
the Army Council may from time to time, as they may think 
expedient for the public service, give such directions as may seem 
necessary or proper for disembodying any embodied part of the 
Territorial Force, and for embodying any part of the Territorial 
Force not embodied, whether pre-riously disembodied or otherwise. 

(3) After the date fixed by the directions for the disembodi- 
ment of any part of the Territorial Force, the officers and men 
belonging to that part shall be in the position of officers and men 
of the Territorial Force not embodied. 


Notices. 

19. Notices required in pursuance of this Part of this Act or 
of the orders and regulations in force thereunder to be given to_ 
men of the Territorial Force shall be served or published in su^ 
manner as may be prescribed, and, if so served or published, shall 
be deemed to be sufficient notice, and every constable and overseer 
shall, when so required by or on behalf of the Army Council, con- 
form -with the orders and regulations for the time being in force 
under this Part of this Act -with respect to the publication and service 
of notices, and in default shall be liable on conviction under the 
Summary Jurisdiction Acts to a fine not exceeding twenty pounds. 
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A.D. 1!)07. 

PaiTlI 

ss. ^-29. 
Application 
of enact- 
ments. 


Transltoiy 

proTisioQS. 


an order, instruction, or letter purporting to be signed by any 
officer appearing therein to be so authorised shall be evidence of his 
being so authorised. 

28.— (1) The Army Act shall apply to the Territorial Porce 
and officers and men thereof in like manner as it applies to the 
Militia, and officers and men of the Mlitia, except that men of 
the Territorial Force shall, in addition, be subject to military law 
when called out on actual military service for purposes of defence, 
and shall be liable to dismissal as a punishment, and for that purpose 
the amendments contained in the FiKt Schedule to this Act shall be 
made in the Army Act. 

(2) For the purpose of section one hundred and forty-three 
of the Army Act and of all other enactments relating to such duties, 
tolls, and fenies as are in that section mentioned, officers and men 
belonging to the Territorial Force, when going to or returning from 
any pjace at which they are required to attend, and for non-atten- 
dance at which they are liable to be punished, shall be deemed to be 
officers and soldiers of the regular forces on duty. 

(3) His Majesty may by Order in Council apply, ivith the neces- 
sary adaptations, to the Territorial Force or the officeiu or men 
belonging to that force any enactment relating to the Militia, 
Yeomanry, or Volunteers, or officers or men of the Militia, Yeomanry, 
or Volunteers, other than enactments with respect to the raising, 
service, pay, discipline, or government of the ililitia, Yeomanry, or 
Volunteers, and every such Order in Council shall be laid before 
both Houses of Parliament. 


Transitory. 

29.— (1) Where an association has been established under this 
Act for any county His Majesty may by Order in Council transfer 
to the Territorial Force such units of the Yeomanry and Volunteers 
or part thereof raised in the county as may be specified in the Order, 
and eveiy such unit or part thereof shall from the date mentioned 
in the Order be deemed to have been lawfully formed under this 
Part of this Act as an unit of the Territorial Force as provided by 
the Order, and the provisions of this Part of this Act shall apply to 
it accordingly. 

(2) Every officer and man of an unit or part thereof mentioned 
in any such Order shall, from the date mentioned in that Order, 
be deemed to be an officer or man of the Territorial Force. Provided 
that nothing in this section or in any Order made thereunder wTiflll, 
without his conseut, affect the conditaons or area of service of any 
person commissioned, ^listed, or enrolled before the passing of 
this Act. 

(3) An Order in Council under this section may provide-::;'^ ^ 

(o) For the application to officers and men who become subject 

thereto of the provisions of- this Act as to conditions and 
area of service, and for the continuance of the application 
to officers and men who remain subject thereto of the 
provisions as to conditions and area of service previously 
in force as respects those officers and men : 

(6) For transferring to the association any property vested 
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SCHEDULES. 


Section 28 


First Schedole. 


Amendment of Amy Act. 


Section, 


S.13a)(<i)aiid(i) 
S.113(7) 

s.:i5(8) : 

S. Ii3 

S 176 .M ... 


S. 181(4} ... ... 

S. ISl (4) (a} ... 
S.181(4)(i)and(e) 

S 181(6) - - 

S. 190 (12) 


Amendment. 


... 


... 


After the irord “Militia” there shall he inserted the 
nords “or Territorial Foree.” 

After the word "Whenever" there shall he Inserted the 
words “a proclamation ordering the Army Itesers'e to* 
he called ont on permanent service or" 

After the words “then if” there shall he inserted the* 
words “a proclamation ordering the Army Beserve to* 
be called ont on permanent service or" 

After paragraph (3) there shall be inserted the following 
paragraph 

“(3i) Officers of the Teiritorlal Force other than 
membera of the permanent staff." 

After paragraph (6) there shall he inserted the following 
paragraph 

“(6a) All non-commissioned officers and men he' 
lon^ng to the Territorial Force— 

“(a) When they are being trained or e-verclseffr 
either alone or with any portion of the regular forces 
or otherwise; and 

“ (6) IVben attached to or otherwise acting as part 
of or with any regular forces ; and 
“(c) When embodied ; and 
“(d) IVben called out for actual militaiy scn'ice 
for purposes of defence in pursuance of any agree' 
raent." 

The words “the unit of the Territorial Force," shall he 
inserted after the words "officer commanding," where 
those words fiRt occur, and the words “an unit of the 
Territorial Force," shall be inserted after those words 
where they secondly occur, and the words “Territorial 
Force,” shall be Inserted after the words “an officer, 
non-commissioned officer, or man of the". 

Alter the word ” anv" there shall be inserted the words 
“man ol the Territorial Force or". 

The word “SUlitia" shall be re; ealed in both places where 
that word occur, and the woids "of the Territorial 
Force or Militia” shall he inserted after the word “man” 
in both places where that word occur. 

After the word “Voluntecra" there shall be inserted the 
words “ or the Territorial Force." 

After the word "means" there shall he inserted the words 
"the Territorial Fopse". • 



Schedule. 


■711 


SECOND SCHEDULE. A.D. 19M. 


Names of Cities and Totrns. 


Section 38. 


County. 


England. 


County of the oity of Chester 

County of the city of £xeter ... 

County of the town of Foole 

County of the city of Qlouceater 

County of the city of Bristol 

County of the city of Canterbury 

County of the city of Lincoin 

County of the city of Norwich 
County of the town of Newcastle-upon-Tyne ... 
Borough and town of Berwick-upon-Twera ... 
County of the town of Nottingham ... .. 

County of the town of Sonthampton 

County of the city of Lichfield 

County of the city of Worcester ... 

County of the city of York 

County of the town of Kingston-upon-Hull ... 

County of the town of Carmarthen 

County of the town of Haverfordwest 


... 


•••I 


Chester. 

Devon. 

Dorset. 

Gloucester. 

Gloucester. 

Kent. 

Lincoln. 

Norfolk. 

Northumberland. 

Northumberland. 

Nottingham. 

Southampton. 

Stafford. 

Worcester. 

West Riding of York. 
East Riding of York, 
Carmarthen, 
Pembroke. 


Ireland. 


County of the city of Waterford 

County of the town of Londonderry 


If* 


III 


•f* 

••* 


Waterford. 

Londonderry. 


THIRD SCHEDULE. Section 40. 

Scotland. 


Name of County of City. 

County. 

County of the city of Edinburgh 

County of the oity of Glasgow 

County of the city of Dundee 

County of the city of Aberdeen 

Edinburgh. 

Lanark. 

Eiirtar. 

Aberdeen. 

1 

1 
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INDEX. 


[References io the AJ., are in thieJe tjffe, those to the RJP. in italics.} 


A. . 


Abanaonment of post .. 267-8, "70-1, 534 

Abduction 96, 109 

Abortion .. .. .. .. .» •• •• •• 97,109 

Abroad. 

CiTjiion ■witness 378 

Offences committed .. .. .. •• 12,40,143,316-6 

Service (g.®.). 

Trial, removal of accused for, from .. .. .. ■> 40 

Absence irltliont leave. 


Absentee, form of order for removal in militaij cuslodj , , 597 

Conviction for, on charge of desertion, and vice versa 19, 

23, 276, 282, 324 


Court of intjuiry, period to elapse before nsBcmbly , . . ■ 341 

„ „ procedure and regulations.. 19 (J), 341, 522-S 

Dates to be stated in particulars of charge 55i 

„ wrongly stated in charge, new trial where . . » , 439, 4^3 

“ Day/’ what constitutes a .« 387-'60 

Descriptive return form 446 

Distinction between desertion and .. >. >• 18,280,283 

Forms of charges .. 536,54^-9 

Militia 204, 557, 639, 640, 642 

Offence of, what is, under Army Act. . 282-3 

Pay, forfeiture of .. .. 32,386-9 

Period of, reckoning 283 

Punishment by commanding officer .. .. 32,309-311,386-7 

„ „ court'martial .. .. 282-3,341,389,390 

Segimental Debts Act, modification in case of , , . , 675, 682 

„ orders, notification in 3^ ( 5 ) 

Beserre forces 625-7 

Accessory after tbe fact' 90, 110 

„ before tbe fact 90, 109 

Accidents, in relation to criminal responsibility . • . . 91 

Accomplice, evidence of. . . . . • . . 67, 68 (5), 74, 76, 78 

Accounts, audit, &c., of militaiy 159, 162 

Acensation, False. (8'ee False Accusation.) - 

Accused. 


Account of offence 28, 287, 307 , 535 

Acquittal of (g.c.). 

Address by 45, 474, 479, 494, 50/, 565, 572 

Arraignment of. {See Arraignment.) 

Arrest (;.i).). 

Character (g.o.). 

Charge (g.®.). 

„ to be explained to 


; .439,461 
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\^ferences to the A,A, are in thick ty^e^ those to the i2.P. in italics!} 


Accused— 


Commanding officer of, cannot be member of com't . , 37, 311 , 4^5 

Confinement of 27, 281 - 8 , 45S 

Conviction, previous 78, 504 

Counsel for . . * 42, 46, 507-^ 

Court-martial, district, right to claim 29, 30-33, 310 , 311 , 312 , 454-7 
„ members, objection to ..42, 43, 311 - 8 , 46^-9, 500, 517 

„ „ right to list of 40, 4 ^^ 

„ shorthand miters, interpreters, &c., objection to 

43, 500-1 

Cross-examination of 78, ^62, 4Hy 4^5, 494) 503-4- 

„ „ witnesses by 29, 30, 45, ^53, 454 , ^77, 

46?S, 4S’5, 452, 502, 506, SIS'- 

Custody of, at court-martial 42 

„ duty of commander of guard to receive and 

beep in 28' 

„ imtil charge disposed of 31 

Death of, procedure 499' 

Defence — latitude allowed 45, 46, 457, 479, 495-4 

„ opportunity for preparing . . 41, 460-1, 479, 495, 515 

„ procedure 45, 475, 494 

„ • technicalities not to prejudice 490-1 

Defended by counsel, statement by 46, 450, 509, 510 

Escort at trial of 42, 5 O 4 


Evidence (?.«.)• 

Ealse accusations by . . 50, 291 , 494, 539, 553 

Finding and sentence to be communicated to .. 320 - 1 , 455, 515 
Ericnd of, at court-martial . . 41, 42, 46, 79, 80, 450, 507, 515 

Identification of.. ' 433,455 

Illness of, procedure .. . .. .. .. 320,495,499 

Improper conduct at trial .. 46,493,^4 

Innocent until proved guilty 46, 58, 4^0 

Insanity at time of commission of offence . . , , 72, 88, 380 , 491 

„ trial 319, 472, 457, 455, 491 

Irons when to be used 27 


Joint trial. (See Trial.) 

Jointly charged, evidence of accomplice 76 

Judge-Advocate-Qeneral, right to consult 4^1, 514 

Mistake in description of .. ,. .. .. 4A, 460,473 

E'otice of charge to be given to 31, 40, 451, 5lS 

lifullity of trial .. .. 86,400,45^ 

Plea, validity of 44 

Prejudice to, by omission to furnish list of court .. .. 451 

„ trial of . . . . 515 

Presence at preliminary proceedings not essential . . . . 41 

„ during investigation by 0.0. . . . . 29, 30, 453, 4^4 

„ „ trial 42, 492 

President’s, Judge- Advocate’s, and Prosecutor’s duty to 

44,479,493,514 

Proof, burden of. (See Hvldence.) 

Questions, refusal to answer '. 83 (a), 504 

Becommendation to mercy to be communicated to 

49, 329, 321, 433,513 

Becord of, evidence as to, in regimental books, &o. . . 453, ^5, 506 

Belease if evidence does not justify a trial . . 28, 40, 309, 454~5, 452 


Bemand, for trial by court-martial 31, 456 

Bemoval for trial 40 

Seat for, at trial . , , . 42 


Several, procedure at trial of 43, 462 , 500, 517 
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{References to the AJ. are in iUek type, those to the R.P. in italics.'} 


Accused— eonW. 

Statement by, not on oatb— 

before commanding officer in defence • • 29, 30, ^53, i54t ■455-lJ 
before court-martial— 

cannot also give eridence .. •• •• •• 509^510 

influence on decision of court • • • • • • • • 4SO 

no cross-examination on •• «. •• •• •• 

right to mate 46, 50<? 

Summarily dealt with by C.O., desire to be • • 30, 310, 311, 4^7 

Summing up own case on second address 45 

Trial (y-®-)- 

Violence of, during trial ^^4 

Wife. {See Wife and Witness.) 

Witness (q.v.). 

Acquittal, 

Civil court, by, certificate of proceedings 400 

„ „ or court-martial, bars retrial by or C.O. 

for same offence . . 33, 33, 44, 300, 311, 400, 403, 404, 4/3 

Confirmation of. not required 312, 323 , StS 

Confirming ofliccr’s duty in certain cases .. .. .. 323 

Couii-martiol, by, does not bar retrial by civil court 403, 404 

risebargeon .. 322, 

Finding of, is final .« •• •« 51,323 

Forms for 3/3 

Honourable, finding of . , ,• .< «• .. •• 48,.^/ 

Procedure on 4^3 

Pronounced in open court 322, 4^3, 4SS 

Eevision of, nob allowed 322, 323 

Votes, if equal on finding 320,321,503,3/3 

Where charge not proved 

Acting rank. (See Rank.) 

Actions. 

Abroad, cause arising 132 

Against soldiers 302-3 

Aliens, by 141 

Damages for wrongful punishment, &e , for . , 120, 128-141, 410 

„ where brought, for 144, 410 

libel, for 137-140 

Kegligence, for ,. .. 140 

Protection of officers and courts against .. 144,409,410,646 

Active List, meaning of^ . . 414 


Active Service. 

Abroad, arrest on 25, 33, 342 

Courts-martial, field general, rules as to 39, 31S>G, 321, 5/5-520 
„ finding and sentence, confirmation of, on . . 52 

„ may award field punishment on . . 24, 303>G 

Declarations by Q-ovemors, &c., as to 43S-G 

Definition 435-G 

Drunkenness on 23,309 

Offences, civil, cognisable by military courts 3, 85, 225,. . _ 

2*12,299,300,315-0 
„ field punishment for .. 24, 32, 303, 300, 309, 311, 3/5 

„ increased punishment for .. 6, 23, 210-1, 2*14^1, 5^3 

„ on .. 23, 24, 32, .W, 85, 171, 2G7-214, 21C, 218, 

300, 303, 306, 300, 311, 322, 324, 

w ^ ..r V 536, 344 . 546 , 347 

^y, forfeiture of . . 32, 303, 300, 300, 311, 381, 389 

^oops on board ship en route for war, considered to be on. . 430 

Volunteers (g.c.). 
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Ailjonrnm&nt. {See Courts-DIartlal.) 

Adjutant, ciiargos usually {rained by .. •• •• 4^^ 

AiUiitaiit-Gcneral. 

Competent military autbority under irmy Act . . 338, 342, 361 
Ordere, warrants, &6., signifying and validity of .. •• 410-1 

When committing, discharging, or removing authority 

328, 330, 33B-C 

„ remitting, &e,, authority 523 

Administration. 

Letters of 209, 676 

{See Regrlincntai Debts.) 

Admiralty. 

Definition .. .. .. .. .. •• 426 

Military prison cannot he established by 426 

Power to issue warrants 422, 423, 424, 426 

„ make articles of war for Royal Marines .. .. 422 

Powers in respect of courts-martial 422-? 

Regulations included in term “King’s Regulations" .. 424 

Royal Marines, powers under Army Act . . • . 200, 422-9 

Admissions and Confessions 73-5 

Adultery, agreement to procure 96, 109 

Agriculture and Flslicrlcs, Board of, documents issued 

by, used as evidence 6o{i) 

Alarm, creating 260, 290, 291, 293, 534, 533, 545 

Alderman of Itorougli, ofilcer disqualified as . . . • 210, 393 

AllUl. 

Questions, fair and unfair «« •• 82 

Time and place to be shated in particulars of charge • . 532 

Aliens. 

Actions by 141 

Enlistment of 188, 189, 190, 3K8 

Allegiance, oath of. {See Oath.) 

Allowances. 

Assignment of, prohibited .« .. .. 390 

Personation in relation to 391 

Warrant officer, suspension from, no longer possible .. 431 

Amends, Tender of, ns plea in action against officer. . 144, 409, 646 

Ammunition, equipments, &c., loss, &c. {See Equipments.) 

AppllCittions or reports to be in writing 52§ 

Appointment to Corps, meaning of “ appointment " . , 348 

Apprentices. 

Claims of masters 189, 358-9, 393, 443 

Enlisting in Militia , , . , . , . , , , , . 635 

Kit, disposal of 683 

Regimental Debts provisions, application in case of 675, 682-3, 684 

Armour Acts repealed ... .. i 151 

Armourcr-Scrjeaiits ,, 351 

Arms. 

Casting away in face of enemy 208, 534, 343 

Equipments, &c. (q.v.). 

Army. 

Administration and government, history of 46 , 158-163 

Constitution of the British 193-207 

Crown’s powers over 12-14, 137 {a), 159 

Departmental corps and departments 194, 

Einance, history of I 59 

Militia, enlisting in, competition with, ix. . . ISG, 164, 172, 

.. , 200-1,203,204,280-1,636 

JNumbers of, provisions as to 166, 259, 653 
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[£e/erences to the J-M are t» thick tifpe, those to the li.P. in iialics.] 

XTmj—contd. t t. i a 

ParliaTnentary control orer, by Army (Annual; Act 

loOj Soi 

Eoising, goremment and payment of • • 136-162 

Reserve. {See Reserve Forces.) -po i coa 

Retention in army service of men about to enter Resorve 3o3-4, bM 

Standing, history of ” i-- oPf 

illeiffll in peace without consent of Parliament . . loo, 4 

„ maintenance of 10, 11 ( 0 ), 154, 155 

Volunteera enlisting in 

Army Accounts, audit of 

Army Act. 

Administered according to rules of English civil courts 1, 3? ^-9, SOI 

Amendments, date of operation of SC? (a) 

Application of military law, definitions, &c. . . . • • 413-443 

„ to persons subject to military law > . . • "58 

Arrest and trial . • .. •• ■« «• 25-34,300-33.* 

BUletiug and impressment of carriages . . • 303-3?4 

Brought into force by Army (Annual) Act , . !> 14, 155, 258, SO? 

Crimes and punishments ,.2G?-306 

Dates of commencement in various parts of the Empire 14 (c), 258 
„ expiration „ „ „ •• 25? 

Discipline .. .. .. .. .. .• 2C?-343 

Division into Parts 20? 

Enlistment .. .. .. .. .. •• 187,344-301 

Execution of sentence 335-339 

General provisions (prisons, pay, &o.) 3?4-413 

Meaning of, in Rules of Procedure 5-^ 

Miscellaneous, provisions as to discipline .. .. 339-343 

Modifications and special provisions ivith respect to— 

Auxiliary forces .. .. .. 489 

Channel Islands 434-5 

Indian forces 42?-9 

Ireland, prisoners and prisons in .. .. •. >• 434 

Isle of Man .. . •• 434-5 

N.O.Os 431-3 

Persons not belonging to H.M.’s forces 433-4 

Royal Marines 4, 200, 432-? 

Ships 435 

'Warrant OificerB 430-1 

Offences punishable under .. .. .. 15-24, 2G?-300 

Punishments, scale of 302-0 

Schedules 443-? 

Sentence, offender undergoing, still subject to . . 304-5, 401 

Army (Annual) Act 25?-8 

Amy Act brought into force by .. 11 (a), 14, 155, 258, 20? 

Billeting, officers to pay for their food 258 

„ prices chargeable by victualling-house keepers .. 258 

Parliamentary control over .^my by . . . . 1, 14, 155, 158-9, 26? 

Preamble to 11 (a), 14 (c), 155, 156, 35? - 

Army Circulars, Orders, &c., admissible as evidence . . 405-G 

Army Council. 

Creation and duties 161-2 

Power to cancel, award, or reduce punishment . , 33 (j), 310 

Report to, where delay in convening C.-M 308 

• Army nisclpllne and Regulation Act, 18?9, repealed 

and re-enacted by Army Act. . 1 (a), 7, 14 

Army EnUstment Acts .153 
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\_RefereMes to the A. A, are t» thick type, those to the R,P, in italics^] 


Army Extraordinarlcs .. IS9 

Army List, admissible as evidence of rank, &c 40S 

Army iffcdfcal Service 194 

Army Orders AOS, 400 

Army Reserve. {See Reserve Forces.) 

Army Service Act, 184? - . . 1G8 

Army Service Corps .. .. 194i 

Arraignment.' 

Adjournment of Court before 464 

Charge, accused to be informed of, before . . . . 461, 47^i 

Field general coui't, in case of. . 51S 

Meaning of 43 

Oiheer cannot be added to court after. . 4^9 

Sepai-ate arraignment inlcase of joint trial 47^ 

Time and method of 43, 47^% 474, 494-5, 5iS 

Array, Commissions of .. .. .. 16U, 151 

Arrest. 

Active service abroad, on .. .. .. .. 25,33,342 

Breaking . . • . . . 27, 2 SS, 552 

Close, meaning of 23, 27 

Improper, of witness, on civil process .. .. .. S>17,503 

Inferior officer may order superior into . . . . 26, 279, 300 

Investigation should precede 25 

Malicious .. ,. 120 (i) 

Military custody 

„ „ includes 25, 306 

N,0,O, (g,i>X 

Officer (j.o.). 

Open, meaning of < . , , 25, 27 

Order for, generally viritten 25 

Peers and M.Fs, not exempt from 26 

Person in possession of military stores, &c 308, 400 

Beleose from, order for 26 

Beport of 25, 307-8 

Buies as to .. .. 25,300-9,453 

Unnecessary retention in 25(rf), 2 g ij, 307-8, 53i 

Terbal order for, when given 25 

Wrongful, remedy for 26 

Arson. 

Definition and penalty 107, 110 

Evidence of .. .. 61 

Articles of War. 

Admiralty’s power to make, for royal marines . . . . 422 

Binding on army in peace, when abroad 12 

Crown’s present powers in respect of . . .. .. 24,339 

History of .. 6-7, 12-14, 137(a) 

Indian 192, 414, 4]fg, 420, 427-8 

Superseded by Army Act 1 (a), 7, 14 

Assaults. 

~ - Aggravated, examples of 95 

Indecent 95-6,110 

Meaning and list of 94 , no 

With intent to rob ]03 

Assizes, former exclusion of soldiers from towns during . , 210(A) 

Attach, meaning when applied to soldiers 349 

Attempts to commit OfTcnces. 

Civil offences, triable by C.-M.. . .' 300‘ 

Definition 90, 9B(a), 99, 100 

Offence and penalty .. .. ,, 23,110,298,299 
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[Mejersneef to the A.A. are in thick ti/pe, those to the B.P. in italics.'] 
Army— cojiW. 

Parliameatary control over, by Army (Annual) Act jgg_g 

Baising, government and payment of. <• 156-162 

Reserve. {See Reserve Forces.) 

Retention in army service of men about to enter Reserve 353-4;-624 

Standing, history of _ •* •• 

„ illegal in peace without consent of Parliament . . 165, 257 

„ maintenance of 10, 11 (o), 164, 155 

Volunteers enlisting in 655 

Army Accounts, audit of .. .. 159,162 

Army Act. 

Administered according to rules of English civil courts 1, 398-9, 50/ 
Amendments, date of operation of .. •• •• •• 2G9 fo) 

Application of military law, definitions, &c. . . ; . • • 413-442 

„ to persons subject to military law .. .. 258 

Arrest and trial 25-34, 306-325 

Billeting and impressment of carriages .. •• 362-394 

Brought into force by Army (Annual) Act . . 1, 14, 155, 258, 209 

Crimes and punishments _ • • 269-666 

Dates of commencement in various parts of the Empire 14 (c), 258 
„ expiration „ „ „ •• 259 

Discipline .. .. 269-343 

Division into Parts , . . . 269 

Enlistment .1 .. .. .. •• .» 187,344-301 

Execution of sentence 325-339 

General provisions (prisons, pay, &o.) .. .. ,,394-413 

Meaning of, in Rules of Procedure .« 32$ 

Miscellaneous, provisions as to discipline .. .. 339-343 

Modifications and special provisions with respect to— 

Anxiliary forces 429 

Channel Islands 434-5 

Indian forces 429-9 

Ireland, prisoners and prisons in .. .. .. .. 434 

Isle of Man . .. 434-5 

N.O.Os 431-3 

Persons not belonging to HAL’s forces 433-4 

Royal Marines 4, 200, 422-9 

Ships 435 

Warrant Officers 430-1 

Offences punishable under .. .. . ..15-24,269-300 

Punishments, scale of 302-6 

Schedules 443-9 

Sentence, offender undergoing, still subject to . . 804-5, 401 

Army (Annual) Act 269-8 

Army Act brought into force by . . 11 (o), 14, 155, 258, 269 

BiReting, officers to pay for tbeir food 258 

„ prices chargeable by victualling-liouBe keepers .. 258 

Parliamentary control over Army by . , . . 1, 14, 155, 158-9, 269 

Preamble to 11 (o), 14 (c), 165, 156,-259-1 

Army Circulars, Ordersi Asc., admissible as evidence , . 406-6 

Army Council. 

Creation and duties ’ 161-2 

Power to cancel, award, or reduce punishment . . 33 (y), 310 

Report to, where delay in convening 0.*M 308 

• Army Discipline and RcErnlation Act, 1899, repealed 

and re-enacted by Army Act 1 (b), 7, 14 

Army Enlistment Acts .163 
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\_References to the A.A. are in thick type^ those to the JZ.P. in italics^ 

Army Extraordinarics 159 

Army List, admiBsible as evidence of rank, &o. t , . . 40S 

Army Medical Service 194 

Army Orders 40S, 40G 

Army Reserve. (See Reserve Forces.) 

' Army Service Act, 184? 158 

Army Service Corps 194 

Arraigrnmeiit.’ 

Adjournmeni; of Court before.. 4^4 

Charge, accused to be informed of, before . . . . 4d'/| 47®i 

Field general court, in case of.. •• StS 

Meaning of 43 

Officer cannot be added to court after 4^9 

Separate airaignment intcose of joint trial 472 

Time and method of 43, 479, 474, 494‘^i 

Array, Commissions of .. .. 150,151 

Arrest. 

Active service abroad, on 25, 33, 348 

Breaking . . . . . . . . . . . . 27, 288, SSS, 552 

Close, meaning of 25, 27 

Improper, of witness, on civil process 3^1 , 503 

Inferior officer may order superior into . . . . 26, 27?, 306 

Investigation should precede 25 

Malicious,. ., ,, 120(5) 

Military custody (g.t).). 

„ „ includes . . 25, 30G 

N.C.O. (5.0.1. 

Officer (2.«.). 

Open, meaning of «. .. .. .. <. •> 25,27 

Order for, generally written , . 25 

Peers and M.Pb. not exempt from .. .. 26 

Person in possession of militai’y stores, &c 398, 400 

Belease from, order for. . . 26 

Eeport of 25, 307-8 

Buies as to 25, 30G-9, 4^3 

Unnecessary retention in 25(d), 287, 307-8, 5Sf 

Verbal order for, when given .. .. 26 

Wrongful, remedy for 26 

Arson. 

Definition and penalty 107, 110 

Evidence of 61 

Articles of War. 

Admiralty’s power to make, for I’oyal marines . . • • 422 

Binding on army in peace, when abroad . . . . • • 12 

Crown’s present powers in respect of 24, 339 


Indian .. .. 192,414,418,420,427-8 

Superseded by Array Act l(ff), 7, 14 

Assaults. 

Aggravated, examples of 95 

Indecent . . . . . . . . . . • . ■ • • • 95-6, 110 

Meaning and list of .. .. 94,110 

With intent to rob .. .. •• 303 

Assizes, former exclusion of soldiers from towns during . . 210(5) 

Attacli, meaning when applied to soldiers 349 

Attempts to commit Offences. 

Civil offences, triable by O.-M.. « i 300' 

Definition .. .. •• .. .. ,.90, 95(o), 99, 100 

Offence and penalty .. .. •• 23,110,298,299 
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[ILefereaces to the A.A. are in thick type^ those to the S,P. in italics^ 


Bastard. {Ree Children.) 


Battalion, definition 43JP 

BcFOiid the Seas, defiiiit'on of 439, 442 

Bisamy 108, 111 

Billctingr. 


Accommodation (see YictunlHng Houses, 8e?ow). 


Acts prohibiting, suspended 178 (6), 3G2 

Auxiliary forces 180 (i), 3G2, 3C3, 429, 439 

Barracks, obviate necessity for 17& 

Billet masters 3*74 

Channel Islands excluded from provisions as to .. ,, 434 

Heriviition of name 177 (d) 

Exemptions from liability to billet 3 G3. 

History of .. .. .< .. .. .. 177-180 

Illegal, except as authorised by Army Act 178 

Ill-treatment in relation to, compensation for . . , . 373 

Improper and unlawful 177, 179, 293-4- 

Ireland 178,179 

Isle of Man excluded from provisions as to 434 

Justices, provisions as to 179, 3GS, 3’33, 444 


Offences by constables _ 330 

„ „ officers and soldiers punishable on summary 

conviction 294, 3G6-f 

' „ „ victualling'hotrse keepers 3GG 

„ forms of chorges for 540, 554 

„ in relation to .. .. .. .. 293-4, 36G-7, 

Payment for 3G4, 372 

Police, obligation to provide billets . . . . 178, 362, 373-4, 446 

„ performance of duties in absence of 3173 

,, provisions, os to <« *« 3G2, 3G3, 3GG, 371, 37B, 443 

Prices cliargeablc by victualling house keepers . . . . 178, 259 

Private houses, in, forbidden 178, 179 

llegulations as to .. .. .. 293-4,362-7,372-4,444 

Bight extends to ofllcers, soldiers and horses 3G2-3 

Boutes, orders substituted for, in case of auxiliary forces . . 429 

„ rules as to 179, 180, 3G2, 3G5 

Scotliind, in 178,179 

“ Yict ualling house,” meaning of 3 G3> 


Yictualling. houses, keepers of, liability to provide billets, &o. 


3G2-4, 444 


„ ,, „ offences by i • • ■ , , 3GG 

„ „ „ recovery of money due to 372-3, 445 

„ „ U'bere accommodation insafiicient 3G4, 3G5, 443 

Yolunteers 180 (i), 3G2, 363, 429, 430 

Yeomanry .. .. .. 180 (i), 362,363,429,430 


Birth. 

Concealment of .. .. .. ,, 97-8,111 

^ Death at, causing .. 93 

Boats, impressment of «. 370-1 


Bona lilies, when no excuse for illegal act (and see llaliGc) . . 132 

Bounty CcrtiHcatc of yeoman or militiaman, taking as seciuity 400 


Bounty on Enlistment. 


Army 156, 157 

Militia 1/2, 173, 204 (a) 


Branch Detention Barracks. See Detention. 



720 


[References to the A.A. are in thklt type, those to the R,P. in itaUcs.'] 


BreaUin? anil entering house, meaning of. . 

Brothel, keeping a 

Buildings, injmy to 

Burden of Proof. {See ETidencc.) 

Burglary. 

Definition, offence and piiniehment •. 

Form of ckarge 


10.'5-4 
.. 97,113 

83, 3SG, 388 


..103-4,111 . 
5o6 


C. 


Camp, breaking out of 359, 536 

Camp Followers. 

Arrest of 343 

Cannot be tried by Begimental C.-M. or C.O. . . 313, 419, 433 

Etflction practised towards, punishment for 288, $3S 

Form of charge for 53.3 

Military law, application of, to .. 6, 268, 413, 419, 420, J/oi 

Trial of civil offences committed by 293, 54S 

Canada, Dominion of, colony for purposes of A..A.. . . . , 442 

Canteeni. 

Exemption from billeting^ 363 

Licences for, provisions as to 412 

Supervision of accounts to prevent embezzlement . . , . 21 

Cards, cheating at 104, 111 

Carnal Knowledge 95,97, 111 

Carriages. ( See Impressment of Carriages.) 

Cashiering. 

Offences for which cashiering is maximum punishment 


291, 294, 296-8, 282, 28G-8, 2gi-2, 204-S, 299-8 


Officers punishable by 302 

Scandalous conduct of officer punishable only by . . . . 24, 283 

Sentence of, must precede sentence of penal servitude or 

imprisonment on officer 303, 306, 5/6 

Certificate. 

Bounty, of yeoman or militiaman, taking as security , , 400 

Civil court, in case of ronviction or acquittal , , . , 406 

Oliaracter on discharge 190, 3fi9 


False statement in SOO 

Identitv, taking as security 400 

Life, taking as security 400 

Medical officer’s, as to ability to undergo imprisonment, &c. 60S 

Certiorari, TTrit of, when issued 122-4 

Ceylon-Kauritius K.A. Battalion ' 193 (a) 

Challenge of McniTiers of Court. {See Courts-llartial, Challenge.) 
Channel Islands. 

Army Act, application of, to 434-3 

AuxiliBry forces 433^ 

Billeting provisions not extended to 434"” 

Colonies not deemed as being “ beyond the sens " . . 430, 442, 529 
„ when deemed, for certain purposes 

® 830, 334, 381, 434-5, 527, 529 

Impressment provisions not extended to 434 

Militia, service of, in 168, 636 (a), 652 

Mutiny Act extended to 13 (e) 

Penal servitude, imprisonment, and detention sentences in. . 434-S 

Regimental Debts Act, application of, to 676 
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\Ji^erences to the A.A. are in thicTc type, those to the R.V, in italics J 


Choree— contd. 

Court-martial, prooeedinga before — contd. 

Good and bad, examples of 4^9, 460, 530 

niustralions of •• S43’^57 

Improper, accused to be considered as not charged . . 120 

Improperlj framed, or not explicit, adjournment of court 42, 467-3 
Invalid, mitigation of sentence irhere one of several charges ^S-0 

Joint trial of several accused on one 461, 517 

Meaning of term .. 4S3 

Offence, one only to be stated in each . • • • 43S-9, 530 

Officers {q V.). 

One sentence in respect of all , . . . 49, 4^3-6, 494, 496‘ 

Particulars, statement of, in 43S-460, 531-2 

Place, stitement of, in .. .. .. .. 531-2 

Plea of guilty to some and not guilty to others . . 45 (i), 476 

Promulgation of 

Relevant to, v hat is matter 493-4 

Peport in relation to.. .. .. 287 

Pesponsibilitj for, where under wrong section of Army Act 2S 

Separate plea to each 472 

Several, abstract of evidence to correspond to each charge 433 
„ particulars of charge, rules as to . . . . 459, 331-2 

Sheet, See Charge sheet above. 

Statement of offence in, rules as to . 57, 45S-9, 517, 329-32, 5SS 

„ „ value of articles to be stated in . . . , 28G 

Substance of, must be proved 57, 477, ^1-2 

Time, statement of, in 55 / 2 

Talidity of, inquiry by court into 44, 467-$ 

Investigation before trial— 

Account in writing of .. .. .. 28,287,307,535- 

Accused must be present during investigation .. .. 45s 

Adjournment of, ior taking down summary of evidence . , 30 , 454 

Commanding officer’s duties and powers in re'ation to’ 

25, 28-31, 307-312 , 453 ■$ 
Ddiveryof .. .« .« .. ,, .. 2 & 

„ „ delay in 28, 287-8, 300, 453-453 

Dismissal of . . ^ 28, 29, 308, 388, ^4, 453 

Evidence not taken in iivriting ^, 5 ^ 

„ on oath when required 29,309,45^ 

Hearing of J^3-4 

Meoning of term 307 

Officer who investigated, disqualified as member of C.-M. 37, 317 , 463 
„ „ „ name of. to be staled in applica- 
tion for C.-M 553, 604 

Officers qualified to investigate 317 , 463, 525 

Opinion, caution as to expression of 30 

Superior authority, reference to, of. 30, 31, 39, 454-3 

{See also Commandlngr Officer.) 


Cliarges, Preferential. {See negimental Debts.) 
Cheap Trains Act, extract from, as to conveyance of troops 


D»>eatlnsf .."m.m 

Children. 

Abandonment of, . ’ gy 

Biith, concealment of .. ,, ,, ,, gy.g 21 j 

Evidence of ;;77(«),9B 

Ill-treatment of 97,111 

Maintenance of legitimate and bastard 208, 387, 394 - 3 , 

Kesponsibility for crime gy o 
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[JR^erences to the A.A. are in tUclc tyjpe, those to the It.JP. in italicsj] 


ClotlilniT, &c.—confd. 

EquinmenlE, &c. 

f. •• •• •• •• •• •• *'■ 1*1 

Personal, stoppages not awarded in respect of • • . • : 4^0 

Purchasing from soldiers, penally for .. •• SOS-^OO 

Volunteers, delivery up by, on quitting corps, of . . . . .655 

„ liable to deliver up on discharge ■ .# .. 659' 

non.delivcry on demand by, of 666 

„ sale by, of public 661, 666 

Coast Defence. Calling out Volunteers . . . • 206, 41G, 669 

Coinage. 

Offences in relation to • . . . 106, 107, 112 

- „ form of charge 556 

Ciolilstrcam Gnards, raising of 155 (d) 


Colony. 

Active service in, declaration as to 435, 430 

Attestation, persons specially authorized for purposes of, in - SSf-S 
Authorized prison, meaning of, as respects .. .. 332, 334, 330 

Central Legislature 430,442 

Channel Islands, when included in term 


330, 334, 381, 434-5, 527, 5?p 


Colonial forces, Colonial law, application of, to . • 417, 410, 421 

„ military law, application of, to 192, 415, 417-422 

„ raised by colony .. .. 192,421-2 

. „ ■„ imperial government 193,418,420 

Committing, discharging, removing authority 328-330, 33C-7» 5?4 
Court-martial, convening, confirming, &c. 38, 321, 322, 375-0, 601 

„ „ trial by, in 85, 300 

Court of summary jurisdiction, meaning of, as regards . . 441 

„ superior jurisdiction „ „ „ .. 440 

Currency of, deelai-ation ns to value of 400 

Cyprus, 'when included in term .. ., 323,334,480,527 

Death sentence in .. .. .. 53,322 

Definition of .. .. 430,442 

Detention in 54, 333-8, 381-2 

Pines imposed in .. .. 300,400 

(jovemor of, approval of death sentence by 53, 322 

„ „ penal servitude .523 

„ as witness S03 


„ confirmation of finding and sentence by 322, 375-0 

Imprisonment in 53, 54, 333-7, 381-2 

Indentured labourers, enlistment of 189,350,443 

Isle of Man, when included in term 330, 833, 382, 434-5, Si/, S20 

Lunacy of person undergoing sentence in 380 

Maliny Act extended to 12, 13 

Penal servitude in 53, 527, 32S-0, 381 

Possessing responsible Government, meaning of , . ' . . 633 

Prisoners in, removal of S26-7 

Prisons in, provisions as to .. 336,380-4 

Protectorates, British, included in term .. . 

Eoyal marines in, application of Amy Act, to . . . . 4 m 

Sentences in, power to mitigate or remit 325 

Summary proceedings in, provisions as to ,. .. 400,441 

Command. 


Auxiliary Pomes, Crown's power- of, over . . 170, 617, 633-4, 651 
How far j iistification to subordinate . . . . . . 17, JL42-3 

Hegal or impossible, disobedience of 130, 135-7 

Lawful, disobedience of 16-18, 276, SS6, 547 

Bcgulations as to, Crown’s power to mate 170, 194 M,'202, 207. 34<j-i 
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[R^erences fo the AM are in thich tf/pe, those to the R.P. in italics,'] 


Commanding OflBcer— co«/d. 

Summary dealing with, hj—conti. 

Bars retrial by C.-M 33, 44, 300-311, 403, 4SS 

Militia 641, 645 

U.O.Os. and W.Os. exempt from .. .. 29,32,310,4 30-1 

Power of .. 21, 29-33, 28, 308-312, 431, 45 /rd, 462, 525 

Beserve Foroes 628-9 

Soldier may elect . . . • . ■ • • 30, 310, 311, 457 

Superior authority, reference to, by . . 29, 30, 31, 39, 308, 45^6 

Trial of, constitution of court for 37 

Tolunteer corps, of, powers and duties of . . 206, 410-1, 430, 639 
Commissions. 

Honorary, warrant ofUcers bolding 431,431 

Power of Commandcr-in-Chief to issue 160 (c) 

Kesignation of .. .4 •> 194 

Trafficking in, penalty 15, 398, 542 

Caminissions of Array and of Musters . . , , 150-2, 162 (c) 

Commitment, procedure for, and forms of . . . . 4£i^, 5$5-5%' 

Committee of Ailjnstment. (See Regimental Debts.) 
Committing Autliorlty 328, 330-3, 33S, 330, 331, 4^^, 323 

Common Intent to commit offence 89 

Common Lair. 

Defined .. .. 1 

Things not subject of theft at 103 (h), 103 (a) 

Commnnlcatlons In irar. Interference with ,, 225 

Communications, PrlrUegcd .. .. .. 79,80 

Commutation of Sentences. (See Pnnislimcnt.) 

Commuting Authority .. .. 32S-1, 340,525 

Company, &c., Commander. 

C.-M., disqualified for service on ,, ,, 87, 311, 4d5 

Power to deal with offences 27, 29, 33, 308 

Competent MlUtary Authority. 

For purpose of Fart II of Army Act 184, 341, 351, SCO, 361, 323 
„ „ Section 67 of Army Act .. ..338,525 

I) ,) „ 78 of „ • • , , , , 342 , 524 


Complaints hy officers and soldiers. 

False statement in making 291 

Prescribed General Officer for 5^4 

Privileged, if to proper authorities 139, 302 

Procedure 301-2, 428 

Proper remedy for wrongful arrest 26 

Redress of wrongs (q.v.). 

Comptroller and Auditor General 162 

Compulsion, when excuse for offence , . ' 88 

Conduct Booh, evidence from . . 60, 323, 460 , 4JS, 4S?4 , 306 

Conduct Sheet. 

Company, evidence from ZO, 574, 373,604 

Regimental, evidence from . . . . 36 (i), 403, 574, 373, 6 O 4 

Squadron, Troop, Battery, &c 374 , 60 ', 

(See also Regimental Books.) ^ - — 

Condnct to Prejudice of Good order and^jlliitary 
DiscipUne .. .. 16, 23, 67 (a), 251, 298, 300, 542, 555 

Confessions and Admissions. (See Evidence.) 

Confidential Papers, privilege of . . 79 

Confinement, 

Authorities for ordering 30 ^ 

Barracks, to 32 33 

Civil prison or lock-up, in 27,S82,5p6 

Escape from .. 27, 288, 55^?, 552 


• « 
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[JR^efences to the A,A, arc in thich tupOf those to the R,P< in italics.^ 


Confinement— con^i?. 

BeleaBe from 

Eetention in, unnecessary .. .. .. 28 (c), 38^, 301, 55S 

„ until charge disposed of 

Soldier in military custody is put in 25, 27, 30 C 

" Temporary, in prison, form of order for tSH 

Confirmation. 

Acquittal, of, not required .. .. •• 51, 332, 323, 5/i 

Confirming authoi’ity (q.v.). 

Conviction, of 36, 51, 63, 322, 323, 400, 519 

Binding and Sentence, alternative charges 4^9‘-490 

,, „ authoritieshaving power 52-3, 321-2, 

37B, 370, 511-2, 519, 600-3 
„ „ by unauthorised officer 119,126,128,323 

„ „ Colony, in . . 

,, „ confirmation, nullity of . . • • 323 

;, ;; „ partial .. 62, 322, ^-s'^ 

„ „ delegation of power. {See Delega- 

tion.) 

„ „ district court , , .. 52,321,376,420-7 

„ „ field general court • . 310, 321, 322, 

513, 519, 520 

„ „ general court ^ .. 62,321,373,420 

„ „ informal or excessive., .. .. 4^0 

„ „ invalid without .. 61, 322, 5'/? 

„ „ member of court cannot confirm 37 (e), 

aiS, 511, 51} 

rl? )| native oflicers 62 (e), 601-2 

„ . 1 1 •>: ) plea to jurisdiction, effect of, where 474 

provisions, general, as to .. 321-4, 4'5fd-49^ 

„ „ „ in O.-M., warrants as to. . 600-4 

„ „ regimental court 52, 321 

„ „ Eoyal Marines, in case of .. 423,420-7 

„ „ rules of procedure as to .. .. 340 

„ „ ship, in case of trial on board .. 438, 607 

„ „ when complete 323 

„ „ where proceedings lost .. .. 513 

„ „ withholding of 36, 53, 322, 323-4, 4^’7, 512 

Form of ‘ .. 4^7,579 

warrants as to, in Indio and Colonies .. .. 600-2 

Fromulgation of 4^^ 

Beservation of finding and sentence for . . 322, 51 1-2, 519, 520 

Signing of .. . 411 

C/onfirming Authority, -t-, -.I } f.K L'{ 5. ' 

Commutation or remission pf punishments by 53, 328, 

339, 340, 400, 433-9, 520, 523 
Court-martial, member of, may not bo . . 37 (e), 322, 511, 519 

Delegation (q.v.) 52, 370 

landing and sentence, confirmation of, by • . . . 62-3, 321-4 

„ „ revision of, by (see Bevision teiojp). 

Officers having powers as ' .. .. 62-3, 321-2, 5^^-2, 

Opinion of, proof of ,. .. ,, .. .. .. 521 

Flea to jurisdiction, duty in case of 474 

Prisons, power to order committal to Indian and Colonial,. 381 

Prosecutor cannot be .. 463 

Provisions, general, as to powers and duties of 62, 322-3, 

4S6-7, 490, 511-2 

Beretvnce by, to superior authority .. .. 63,322,456,5^/ 

„ to before finding ,, „ .. ,, 48, 45/-2,57S 
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[Eeferences to ike A.A. are in thich ti/pe, those to the R.jP. in italics.'} 


Confirming ^Viitliorlty— con W. 

BemaAfiby •• 53 (n), 

EeTision, ■power to send 6nding or sentence for . . «-2-3, 

'■ 321, 323, 4^7, 4^0, 520 

Eoyal Sfarines, in tlie case of .. .. • • • • '*23, •*20^7 

Sentence, power to njitignfce, ic, 53, 325-C, 340. 400, //SS-O '• 
j, vary informal or excessive •• •• 49® 

„ responsible for ciecntion of • • , 

"Warrants empowering officers to act ns , . 52, 374-0, 600-3 


Conspiracy. 

Abduct, to ■ ■ • * 

Cause mutiny or sedition, to 
Defraud, to .. .. 

Evidence as to .. 

Murder, to . . . . 

Obstruct justice, to . . ‘ 


.. 90,109 

1C, 273, 53r, 
.. 104,111 
G2,C3,74(o) 
.. 100,110 
.. 108,116 


Constable. 

Billeting and impressment of carriages, duties and powers 
as to . . . . 178, 181, 362, 3CB, SCO, 371, 373, 430, 44S 


Definition of, in Army Act 441 

Deserters, apprehension of, by 390 

Exemptions from serring ns . . . . 622 

High .. .. .. .. 8,^9 

Service of notices, ic., to militiamen, by . . . . G39, 649, 631 

„ „ to reserve forces, by 628 

Tower, of the . . 652 


COiisnls. 

Enlistment, powers of, in connection with .. .. 191(e), 358 

Foreign, exempted from billets .. 303 

contempt of Court. {See CourtsOIartlnl.) 

Contractors, militair law, application of, to 418 


CoiiTcning Officer. 

Acquittal of accused no reflection on .. 46 

Charge, responsible for form of 23, 40 , 433 

Commanding oiBcer, in what cases acts as . . 38, 39, 313, 456, 516 

Court-Martial, delay of, power as to .. 31 

„ district 33,39,314-5,370 

„ field general 39, 315, J/J-7 

„ „ „ may be president of .. .. SlQ,5i6 

„ general 38, 39, 314-5, 374-0 

member of, cannot be.. .. 37, 313,317,^63, 


members of, appointed as detailed by 37, 315, 

463-3, 353, 539, 530 


„ new court, may convene 

„ president of, appointment of, by 

/,6S- 

„ prosecutor, appointment of, by 

„ regimental 

Duty and procedure of . . 23, 31, 39, 40, 315, 

Intention of, not to influence decision of court 
Judge Advocate, when appointed by . . 

Opinion of, statement and effect of , . 

Kelease accused, power to . , . . , . 

Hoyal Marines, in case of 

Buies of procedure, power to suspend 
Ship, pow er to act on board, as . . , . 

Special pleas, reference by C.-M. to . . . , 


.. 43 

37, 312, 314-6, 

3, 5/6, 55S, 559, 530 

p t • . ^6^ 

38, 39, 312-3, 
463-4,465,474,502 

• t .. 46 

513, 600, 603, 603 

. . 314-C, 463, 531 
.. 40 ,^ 62,475 

.. 422,423,426 
■ • , . 515, 560 

. . at 435 

• • . « 44, 4/5 
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{References to the A^. are in thick type, those to the R.P. in italics.^ 

CouTcnin^ Officer— com W. 

Superior authority, power to refer ease to ' 40,' ^62, 516, 517 

^Vnn’ants by, delegating poirer .. .. 38, 39, 3'J4-0, 602-4 

„ forms of, to officers to act as .. .. .. 599-604 

Who may act as 38 

_ Conveyance of Troops. {See Railtray.) 

Convict. {See military Convict.) p , / 

Conviction. I'lV-v* .v f-V u 

Civil court, by, bars re-trial under military law 16, 33, 35, 

4i, .loa, 311, 403, 404, 4/5 

,f „ evidence of ,405-0 

„ „ transmission of certificate of, to S. of S. 

OO?, 312, 403, 400, 4^4 
C..^r., by, evidence of «. . . 44, 49, 400, 47^i 575 

Confirmation of . . .. ..• .. 36, 61, 53, 323, 400, 6'/9 


Consequences of, in addition to punishment 97 

Forms of proceedings on .. 573-9 

Less offence, of .. .. 57,324 

Procedure on .. .. .. .. .. •• 49, 4^5-5 

Copies of DOGiiincnts, admissible ns evidence .. .. 404-9 

Cork, Militia Acta, application of, to City of .. .. .. 048 

Corinrall anil llcvon militia. {See Stannaries.) 

Corjioral Pnnislimcnt. {See Pimlsliincnts.) 

Corps. 

Appointment to, Army List, &c., as evidence of . • . . 405 

„ of militia .. .. .. .. 634,635 

„ of officers 194, 405 

„ of recruits .. .. 186,191,194.348-351 

„ of reservists when called out • . 198, 199, 625, 630 

Lepartmenial .. .. 184' 

Meaning of .. .. 193-4,438,441 

„ ns applied to Volunteers 206 

Transfer (j’.r.). 

Correspondence with enemy SO!) 

Correspondents, Newspaper .. 418 

Costs of Action for damages .. .. .. .. 410 

Councils of Tfar .. ,, ,, .. .. .. 9 

Counsel. 

Accommodation for 42 

Communications to, privileged, . .. 79,80 

Courts-martial, contempt of, by .. 399 

when allowed before , . .. .. •• 46, 50/ 

Defence, for 42, 46, 507-S 

Prosecution, for 46, SOj'S 

Qualification of . • • • . ' 509 

Rules as to .. .. .. .. , ■ . . 46, 399, 507“^0 

Witnesses, examination of, by 46, 50S-9 

Counterfeit Coin, {See Coin.) 

Coniitcrsign, making known or.giving wrong. . . . 291, 292 , 535 

•■Comity, . . 

Contributions towards expenses 'of militia ■ ' 149 

Lieutenant of (j'.D.). 

Meaning of, in Militia Acts .« .► ,, .. .. -646-7 

Militia, enlistment for 200, 635 

Places included in, for militia purposes 650 

County Council, officer 'eligible as member of. .. ..210, p95 

County Court Jud(;c, meaning of, in Army Act . . .'. 441 

Court of Cliivalry, origin, constitution, and jurisdiction . . ' 8, 9 

Court of Iiiiincst, when required, and procedure . . . . 383,'52.^ 
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{References io ihe A.A. art in thicJe type, those to the R.P. in italics.'] 


Coart of Inquiry. _ 

Absence witliout leare, in case of . . 19 (i), 341, 523-3, 627, 642 
Assembly, constitution, and character . • . • • • 52^ 

Attendance •• 

Evidence, false, before 75, /9, 293, 522 

„ given before, is privileged 79, 138, 140, 52-'- 

„ on oath, when taken . . • • 3-l®i 

False statements before C.-M., inquiry by, in case of .. 494 

Instructions to ^ 

Members cannot sit on court-martial 37, 317, 465, 467 

„ not sworn 341, 522, 523 

Notice of meeting of, to be given '5-2 

Officer, cannot demand ^55? 

„ charge against, investigated by .. •• 28, 45^ 

Opinion on conduct of officer or soldier not to be given by, . 532 

Prisoners of war, in case of 532 

Proceedings, accused entitled to copy 522 

„ copy of, fee for 523 

„ forwarding of 522 

„ inadmissible as evidence .. 75, 79, 522 

Be-assembly of «• •• 522 

Peport, privilege of 138 , 533 

Pules as to, power to make 340 

„ „ provisions of 531-3 

Statement as to, in application for C.*M 604 

Volunteers, in case of 657,658 

Witnesses, cannot compel attendance of civilian , . . . 532 

„ privilege of 140 

„ questions to. . .. .. 521 

Court of Law, meaning of, in Army Act 441 

Conrt of Requests in India abolished 303 

Court of Summary Jarlsdlctlon. 


Constitution of, in England .. 408 

Ireland 

Meaning of, in Army Act 440-2 

Proceedings before, under Army Act 407-9, 442 

Courts-IIartlal. 

Abroad, power to constitute 12, 13, 316 

„ warrants giving power to convene 38, 373 


Accommodation for accused, counsel, &c., at 42 

Acquittal by, bars retrial for same offence by 0.0. or O.-M, 


35, 309, 311, 400, 455, 4/5 


Actions against members of. {See Actions.) 

Active service, on (j.».). 

Adioumment— 

Accused, iUness or death of 320, 49 S, 499 

Before end of trial 49 S 

Charge, for purpose of amending 44, 473 

_ ,, where no valid .. 42, 46 ^ 

Field general ,, 

Finding, where legal effect of, doubtful 4 Si -2 

Judge Advocate, absence, disqualification, &p,, of 467 , 497-5, 513 

Place and time, to what, allowed . . 49 “ 

President, absence, disqualification, &c., of 42-3, 318, 

464 , 467 , 469 , 497-5 

Peasonsfor .. .. .. 4,2, U, 454 , 464 , 467 , 497,495 

Peport to convening authority 42, 467 , 46 $ 

Pules as to, power to make .. .. 340 

Summary of evidence for, purpose of taking , . , , 30, 454-5 



io iU 

[Jie/eJ'enws to m ^ 

iJJ ^ . 1^ 


• • 
• • 


V. •■. 

5^2 

31 


Court 8 -Martial---co^ 

Adjournment-® ^'lesalminimnta •• 

•Witness, absence ol ** 

' Aopealfrom, not alio . 

Application for, to 

» ” duty of convening 0 .. 

” ” form of •• . .. •• .. 

Am;ien»e»t of “»“(1 &,»«•) .. .. 

AJiUfltoroeo. _ ,. .. 

f nf , •• ** . * * .5^^ 

JJonafide to be before .• . ;• 5/7 

Excess of jn^^ ^ , • * , ^ * * . . ‘Ac n 8* 89»* *®" 

»i ” liv against n'e‘“°“ .. •• ooa.S’S^ * 

OHtaooMn^^e .. .. _ , S», , 

Composition , ^ 36,37,39*®'*’ 41-3, 

to ;: •• ,9i,M8.€ 

H illegal •• ” •• " 

T!*' “"f •; .f'lS wi 

before V members of •* .. •• 42 

Criminal constitute.. 

- ■"■•“'•“ 

Eelay in assembling 
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[^References to the A,A, are in Ihici tgpe, those to the J?.P. in italics.'] 
Courts-DIartial— coR^<f. 

Delay in, conrening officer’s power as to , ■ • • ^ • • ' '31 

„ report as to 30G, 308, 453, 453 

Delegation of powers. {See Delegation.) 

Descriptions of ' ' -< 

Discretion of, as to sentence .. .. •• •• •• '^1 

Dissolution of 320, -453, 4^3, 493,- 4?P 

District- 

Assembly of, form for .. .. 359 

Composition of 36, 314, 31?, //63, 46S-6 

Conrening of. (See Convening Officer.) , . 

Corps of members of, rules as to .. •• .. •* 41,455-6 

Death penalty, cannot award .. .. .. 35, 86(c), 314 

Delegation of power to confirm. (See Delegation.) 
rinding and sentence, confirmation of , . . . 52, 321, 3?G 

Members of, qualification of 37, 314, 465 

Penal serritude, cannot award 35, 86 (c), 314 

President of, qualification of . . 37, 314, 313, 431, 465, 46/ 

Punishment by, limitations on power of 35, 86 (e), 314, 313, 43L 
Bight of soldier to elect trial by 29, 30-33, 309, 310, 

, ,, < ‘ ‘. 311, 312, 45.^,455,45/ 

Early history of . . .. .. .. .. .. .• 9,10 

English Law to apply to 1, 318-9, 50/ 

Evidence (q.o.). 

Field general— 

' „ abroad or on actire serrice, can only be con* 

rened .. .. .. 39, 315-C, 5/5-6 

„ acquittal by 322, SfS 

„ adjournment of .. .. .. 5/9 

„ arraignment of accused at - 5/6’ 

„ assembly of, form for . < . . . . . . • 

„ chargebefore ., St" 

„ composition of .. .. ,, 39, 310, 5/6, 5// 

„ conrening, restrictions on , . • 39, 313-G, StS-6 

„ death sentence by, confirmation of . . 321, 5/9, 590 

„ „ „ must be unanimous , . 39, 31G, SIS 

„ defence by accused before 5l8 

„ definition of terms in Buies relating to . . 521 

„ finding and sentence, confirmation of 310, ' - 

321, 322, 5}9, o20 

„ members of, disqualification of . . . . 311 , 510 

„ > oaths, forms of . . . . JlT-S 

„ object and jurisdiction of ., 39,313,316,343 

„ oJIences triable by .. 39, 300, 316, 5/5 

„ penal serritude, confirmation of sentence of 321,579,590 

„ plea to jurisdiction of . • . 5/£? 

„ powers, general provisions as to . . 39, 5/5, 5/P 

„ president, appointment of 316, 5/5 

„ proceedings of ,, 316, 517, 5/9, '590 

„ „ forinsfor 5S1-2 

„ BfUles of Precede, application of, to . . 520 

several accuse^', trial of . . 5/7 

„ transfer from, ''to another court '519 

„ trial, procedure at ,, .. .. 517,518 

„ view of place, &c i, .5/9 

„ votes, general provisions as to ’j'; 519 

„ . witnesses, oath to '518 

Finding and sentence (j.o.). 

Forms for assembly of , . '558-560, 5S0-S 
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IRefennces to the A.A, are in thich type, those to the Z.P, in italics.'\ 


Courts-DIartlal— coK^c?. 

iPorms of charges for offences in relation to 5^0 

General — 

Charge to be submitted to judge-adrocate-general . . 

Composition of 36, 37, 314, ^#(53, ^65-6 

Convening of. {See ConTenlngr OfBCDr.) 

Corps of members of, rules as to 41, 465-6 

"Death penalty, alone can award 35, 314 

Delegation of power to confirm, &o. {See Dclesatioii.) 

Finding and sentence of, confirmation of . . 52, 321, SIJB, 42B 

Forms for assembly of • • • • 65S 

Members of, qualification of . . . • 37, 314, 319, 465 

Object of 38 

Officers, alone can try 35, 39, 314 

Penal servitude, alone can award 35, 29 !), 314 

President of, qualification and rank of 37, 314, 31S, 

' • 431, 463, 466, 46^ 

Proceedings of, form of . . . . . . • . • • 560-579 

Punishment not increased because of tnal by . . • . 49-50 

AVniting officers should be appointed for 463 

Hours of sitting . . 41,^97,493' 

Illegal sentence by 128 

Incidental questions arising at, procednre on 500 

India ({?.».). 

Insane persons, trial &c. of. {See Lunacy.) 

Judge advocate (q.v.). 

Jurisdiction of, amenability of accused to . . . . 42, 453, 407-3 

„ excess of, powers of civil courts in case of 

3, 119, 120, 41« 

„ in civil offences .. .. 23,85-6,290,300 

„ restrictions ns to .. .. 85,30,300,400*4 

„ ship, in case of offences on board, . . .. 36, 43& 

„ special plea to 44, 469, 47^> 475-4, 5i3 

Majority of opinions, decision to be by 499, 519 

Members of— • 


Absence of, effect of .. .. 48,499 

Actions against. {See Actions.) 

Appointed or detailed by convening officer . . . . 37, 463-3 

Auxiliary forces, officers of, when included as 37, 170, ' , . 

207,319,422,460 

Cannot be added after arraignment .. .. , 499 

„ confirm finding or sentence . . . . , . . 322, 519 

Corps of, generally immaterial .. .. 36, 41, 319, 465-6 

Disqualifications for acting ns 37, 42, 314, 31S, 319, 465 

Eligibility of .. _ 41, 312, 313, 314, 316, 466 , 467, 5/6 

Errors of judgment, not liable for . . . . . . . . 132 

Illness of, effect of ; 49S 


legal minimum 36, 42, 43, 119, 314, 316, 320, 46 S, 463, 

464,407,469,433,493,499 


. President to be included in calculating . 467 


List of, to be given to accused 40, 46 ^ 

Hew 43, 464, 490 

Objection by accused to. {See Ohallenge, above.) 

Opinions of, to be stated separately. on each charge {see ■ > 

.also Yole below) ,, 48, 4 ^ 0 -/, 499 , 500 

Personal interest in case, disqualified by .. 37, 41 , 465 

Precedence of . . ,, 41 

Rank of .. 41, 314,'315,.466 

Responsibility of, for irregular procedure . , 490-I 
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[Ee/erences to (he A.A.. are in thick i^pe, those to the E.P.in italics.'] 


Courts-Martial— conirf. 

Members ot—contd. 

Seating of ’ • 

Supernumerary, previous attendance as, required • • 

Swearing of . . . . • • • • 43, 318, ^^7 

Tote, cannot abstain from giving .. . . •• io,4"9 

„ must be kept secret, (See also Opinions, alove.) • 310 

Witness, competent for defence only . . • . 7 r , 3 W, 502 

Memoinnda for guidance of SSI’S 

Military knowledge of S7, 58 (a), S9S, 29 4, 299) 284, 280, 290, SO I 
Militia (j.c.). 

Now, convening of 43, 320, 473, 493 

Oath to members and officers . . . . 43, 318-0, 470~2, 500, SI/ 

Objections to members, interpreters, &c. 42, 43, 319, 4^3~470, 

•' 500-1.517 


Offences in relation to 291-3, S/fl, 554 

(See also Civil, and Contempt alote.) 

Officer cannot demand, when under arrest . . . . • • 2G 

Officers attending for instruction— 

Oath or declaration by .. •• •• 43,318-9,4/0-^ 

Presence when court closed .. .. 497 


Officers in waiting at — 

Appointed or detailed by convening oQlcer . • , , 36(e), 403 

Cuallenge of, filling vacancies 409, 470 

jJfames given to accused 401 

Vacancies filled by .. .. .. .. Hi, 42,401,403, 409 

Open, rules as to .« .. ,,42,48,Z2Z,^3,4^7~3,490-7 

Opinions to be taken separately .. .. ^,430-1,499,500 

Orders of, forms of 340, 52S, 5S5-604 

Penal Servitude (q.v.). 

Perjury, when triable before 106, 293 

Persons not belonging to H,M. forces, trial of, by , . • . 433-4 

Plea 

President (g.a.). 

Private deUberatlons 48,320,495*7 

Procedure, general provisions as to 39-51, 320, 340, 400-47^, 

492-501, 52S 

„ irregular, responsibility for 490-1 

Proceedings of— 

Copy of, payment for • . 396-9, 512, 520 

„ right of person tried to .. .. .. ..396,542 

Custody of .. .. .. .. .. .. .. 49,511 

Erasures not allowed in 510 


Evidence, admissible as .. .. 40G-9 

Field general court, form of, in case of 517, 531-2 

Forms of .. .. .. .. ..49,528,500-579,531-2 

Information or advice to court to be entered in , . . . 514 

Inspection of 511 

Loss of .. 512,520 

Meaning of .. .. .. .. -40" 

Memoranda as to .. 533 

Presemtion of, period of, &o. ., 512,520 

Questions to be entered whether answered or not , . 80 


Eules as to entries in, &c. .. .. 49,510-1,514,517 

Signing and dating of . . 49, 433, 436, ^7, 491, 512, 561 

Special reports not to be entered in . . . , 49, 510, 511 

Transmission of .. ., bl, 433, 486, 491, 499, 511, 520 

Prosecutor (y.n.). 

Public, open to 42, 48 
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[^References to the A,A. are in thieh type, those to the R.R. in italics,'] 


Co iirts-niartlal— 

Punisliments by (?.«.)• 

Be-assembly of, for reTision of sentence 4^7} 

Eegimental— 

^sembly, forms for . . «• .. •• •• •• 35} 

„ limit of time for . . . • . • • • • 436 , 462 

C.O. may convene .. <« .. #. .• 39,312-3,^55 

Composition of • • 36, 312 , 463 

Convening officer of .. .. .. •• 38,39,312-3,452 

Finding and sentence, confirmation of 52, 321 

llembers of, qualification of. 30, 313, 452, 455 

Object of .. .. .. .. ‘37 

Powers of .. .. .. .. 35 


Pi-esident of, qualification and rank of .. .. 37,312,452 

Punishment by, limitations on power of 35, 86 (c), 312, 

314, 334, SSia, 359 

Ship, may be held on board in case of N.C.O. .. 36,313,607 

„ procedure on board .. .. 38,312,313,435, 605-7 

Bemand for trial by, procedure on . . . . • > 31, 39, 455 •* 

Beporters, admission of > • • • dS 

Beserve forces, offences triable by 35, 415, 421, G21-2, 625, 628-9, 645 

Bight to have, when character impugned 40 

Boyal Marines (q.v.). 

. Buies as to power of Grown to make . . 340 

Sentence. (See Findings and Sentence.) 

Service, forfeiture of. (See Service.) 

Several accused, trial by one court ; proced ure . . 43, 500, Si7 

Ships. (See Begimcnlnl—Ship, above.) 

Sittings, period of .. .. 4^^ 

Soldiers’ right to claim trial by 29, 30-33, 30D-312, 454i 455, 457 
Special reports by, to be made in seperale document 49, 5/0, 5// 
Summary, abolition of .. .. >4 .. .. .. 324 

Superior authority, reference of case to i# 30,31,39,40,454-5 

Time limit for application for .4 .. 89 

„ „ commencement of trial 35, 36, 401, 402-3, 422, 475 

Transfer from field-general to ordinary 5/p 

Trial (q.v,). 

Validity of, not afibeted by invalid appointment of J’.A.G-. . 513 

View place, jpower of, to * 55, 320, 457, 5/9 

Volunteers (g'.v.). 

Warrant officers (q.v.), ■ 

Warrants, in relation to. (See Confirming Officer and 
Convening Officer.) 

Witnesses (q.v.). 

„ for prosecution must not sit on .. 17,31*!, 463 , 502,516 
„ power of, to coll 47, 502, 506 


Cowardice, offences of 2GS-9, 534 , 544 

Creditor of soldier, restrictions on . . . . 208, 390, 392, 674 

Crescent used for Red Cross on Hospitals, &c., by 

Mahominedans !* — - 

Crimes. (See OiTcnccs, and under each Offence.) H'- 

Crimes and Pnnlsbmcnts under the Army Act *' 2G’7-309 
Criminal Evidence Act, 1898 75 (f ), 76, 399, 400, 450, 501 , 504 

Criminal Law, authorities on . . 86 (i) 

Criminal Proceedings, liability of military officers to 3, 120, 141-144 
Criminal Responsibility. 

Accidents, in relation to ,, 91 

Compulsion, in relation to .. 88 

Consent, in relation to .* 91, 94, 96 
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[B^erenm to tie A.A. are in thick type, those to the 5.J?. in italics:] 

Criminal Responsibility— conW. on oa 

Drankenness, in. relation to • • • • • < ■ • • • °° 

. Force, for use of. . ... 

Homicide, for, wliere no legal excuse "8 

Ignorance, in relation to -87-89 

Innocent agent, act done tlirougli, for ^ . . . • • » 89 

Knowledge oE intended offence, in relation to • • , . 90 

Necessity 

Negligence •• .92,94 

Omission, acts of, in case of 94 

Parties to offence, of .. •• - 

Criminals, &c.i compulsorily enlisted in army . . 152, 156 (/) 

Cross-examination [see Witness). 

Croun, 

Army in peace, statutory power to govern .< •• 13,14,159 

„ war, prerogative power of . . .... 13, 14, 137 (o) 

Lieutenants of counties appointed by, under Militia Act 

147 (d), 201, 642 

Officers hold at will of the * • • • 124 (a) 

Powers of, in relation to articles of war ..12-14, 24, 137 (a), 330 
„ „ „ discharge of soldiers . . . . 185, 190 

„ „ militia .. 169,170,201,634,651-2 

„ to maintain good order 4 

„ to make regulations as to command 194 (c), 202, 207, 340-1 

„ „ rules of procedure 340 

Proclamation of martial law in a colony by the . • . . 4 (d) 

Purrejance, right of .. 147,177,180 

Crying down Credit 208 

Currency, Brltlsb, equivalent in India and Colonies . . 400 

Custody. 

Civil 820, 336, 411 

Intermediate, in case of military convict .. 32*7, 320, 332, 384 
Betcnlion in, before trial, report on necessity of . . .* . 287, 

„ unnecessary . . . . . . 287, 307-8, 

Violence to custodian 277 

(See also Military Custody.) 

Custoiii of the Service 2 (c), 134, 201, 410, 525, 527 

Customs of War . . 2, 2 (r) 

Cyprus, included in term Colony in Army Act 323, 334, 480, 527 


D. 

Damage, compensation for, stoppages to make good 33, 86 , SSS, 

380-0, 460, 484, S32 

Damages. 

Actions for, in respect of excess, &c,, of jurisdiction 120, 128-141 
„ tender of amends .. 144,400,646 

„ time limit for bringing 144,400,410 

„ what courts competent to try 144, 410- 

Dangerous Acts, offences and penalties 97, 113 

Dates, insertion of, in charge .. 439,J^2,331 

Day, reckoning of, for purpose of stoppages . . 387-8, 380, 300 

Deaf and Dumb as witnesses . 77 ’ 

Death. . - 

, Funpl expenses ^ .. 070,679 

J ustification and responsibility for causing 93, 93 

(See Regimental Debts.) 

Sentence of, active service, on (see Offences heloib)'. 



ISeferenoes to fho A.A, are in tMeJc type, those to the JJ.P, in italics^ 


Jlcatli— co»<rf. ; ' 

Sentence of, articles of war, punishment under, by . . . . 24, S3 9 

, , colonies, in, approval by Governor, when required 53, 323 
■ f, commutation of . . ‘ 30G, 335, 5^5 (i), 5^7 (d), (y) 

„ confirmation of .. •• •• 52, 321, 

„ courts-martial, district, cannot award • • 35 , 86 (c), 314 

„ „ field-general, verdict must bo 

unanimous . . . . 39, 31G, 

„ „ general, cau award. . . . ... 35, 314 

„ ' , „ „ two-thirds majority neces- 

sary . • . . . • 314, 5Q0 

„ „ regimental, cannot award. . 35 , 86 (c), 312 

„ desertion, formerly punishable by . . 11, 12, 13, 154 (c), 171 
„ execution of, responsibUity for . . . . . . 53, 144 

„ fraudulent enlistment, formerly punishable by 12, 13, 157 
„ India, approval by Govermr-Qeneral, wdien 

requhed •• •• 53,322,324 

„ mutiny, formerly punishable by .. .. .. 12,13 

„ oifoncos in relation to enemy punishable by SGI-G 

„ „ punishable by .. •• 273,294,296,299 

„ „ „ on active service by 23, 24 (o), 

53, 171, 2GS, 291, 298, 306, 322 
Tiolence, by, in prison or detention barrack in India . . 383 

Jicbt, Rcglmcutal. {See itcglincntal Debts.) 

Debtors released conditionally on enlisting .. . . 152, 156 (/) 

Debts of soldiers 208,392,393 

Declaration. 

Dying, when evidence .. .. .. .. .. .. 68-9 

False ' 200,300,^59 

bf deceased persons, when evidence •• •, •• •• 70 

Solemn, in lieu of oath— 

Before investigating ofilcor 

False, respecting pay . . .. ■. 899 

Forms of /,7l,/,72,505,5lS 

Members or oiOccrs of courts, by — 

Court of ihquiiy, on recovered prisoners of war . . ^ 522 

Courts-martial .. ’ .. 43, 319, .{ 70 - 2 , 575 

Eofiisal to make, or oaili , 291, 505, 5^0 

"Witnesses, by — 

^ Before G.O.. . .. .« •• .• •• .. 609, .{ 5 .^ 

„ C.M 47, 'lf7, 96, 319, 505, 5-IS 

„ court of inquiry 341,522 

„ investigating officer .. 434 

Eofusal to make 291 , 555 , 

Declaration of St. Petersburg;, 1868 226-8 

Decoration. {See military Decoration.) 

„ power to forfeit extends only to Military . , .^ 5*^-5 

Deductions from Pay. {See Pay.) 

Defence. 


Accused {q.v,), 

" Form of proceedings relating to .. 567-572 

Procedure . . 45-6, 473-4S0, 493-4, 5QS, 518 

„ when ncoused only witness to facts 45 , ^ 7^-9 

„ . „ witnesses are called 45,479,^0 

Deferred Pay. {See Pay.) 

. D'ednltlons and explanations of Terms. 


Active list 

Active service, Oir - .. ,, .. .. ,, 435-0 


Army Act 
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{'References io the A.A, are in thick type, those to the B.P. in italics.} 


Definitions and Explanations oi Terms— cohW. 

AxmUaiy forces . , .. 

Battalion 

Bejond the seas . . .. 439,442 

Certified „ 

Charge .. t. •< •• •• •• 307, 

Charged with care of .. .. •• •• 

Colony .. .. .. .. 439,442 

Commander-in-chief 

Commanding ofllcer .. .. 195, 274, 282, 283, ^Ol, 313,525 

„ „ ofacorpsorFrtionof corps.. .. 52^ 

Commutation of sentence .« 

Competent military authority . . 947, 381, 300, 301, 523, 524, 5-5 

Constable 

Corps •' .. .. “ •• •• 200,438,441 

County Court Judge .. .. •• 

County for purposes of Militia Act 8^7 

Court, ciril .. .. .. •• •• •• ..440, 50^ 

„ of law 441 

„ „ summary jurisdiction 440-442 

„ superior •• 440 

„ supreme .. .. .. •• •• •• •• 440 

Discharging authority «. .. •• 524 

Bmhezzlement •• •• •• •• 21,101 

Enemy .. •. .< •. 480 

Foreign country,, 439,442 

Full pay •• •• 414 

Gorernop ,, •• •• •• •• 440 

Governor-General •• •• 439 

Half-pay 414 

Horse .. 441 

India ,, .. .i 439,441 

„ British 430 

„ native of .. .. •. .. •• 439 

Judicial notice • . . • • . , • 57 , 501 

Justice of the Peace 35S-G 


Lieutenant of county 
Lord Lieutenant of Ireland . . 

Military convict.. 

„ custody 
„ decoration .. 

pnsonfir # • « • 

„ rewards 
Mihtis .. 

Mrsdemeanour .. 

Mitigation of sentence .. 

Month 

Hon-commissioned officer ,. 

Oath ,, ,, ,, ,, 

Officer 

„ superior 

„ who investigated charge 
Out-pensioners of Chelsea Hospital 
Personal interest ,, 

Police authority ., 

Prescribed .. 

Prison, authorized . , 

,, military .. ,, ,, 

,,‘f' penal servitude,, 


.. .. ,, 619, 661i 

43G 

,. ,. 327 

300,307 
,. .. ,, 439 

332 

.. .. «, 439 

.. ,, .. 438,613 

440 

• * .. *• 32G 

442,525? 

.. .. 437 

., .. 440,442 

.. .. 437,-441- 

.. .. 275,437 

,, ,, •• 317 

> , , . ■ , 629 

. . , . « , 455 

• , . , . . 441 

.. .. 440,630,648 

., 332,333,336,384 
.. 333,382,383,384 

• • t, ,, 331 
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[Uefetmces io the A.A. are in thick type, those to the ^.P. in italics.'] 


Desertion— con<<i. 

Distance not a criterion 

Drunkenness, absence caused by .. 2- 

Evidence of •• i< •• •• •• •• •• 61,49 

Ealso statement as to being guilty of . . 2?0, 291j^ SOB, 539, 55^ 

Forfeiture of previous service for . . • • 19, 185, 342, 34B-0 - 

Forms of charges 535, 54 S 

Frauditlent enlistment, when ehargcablc ns . . . . 19, 20, 210 

Furlough, by soldier while on ’ . . • • 19, 41- 

6-eneral service, liability to, for 186, 35® 

Induciflg 

Intention, evidence of 1 . >1 18,19,22,4^4 

Kit, disposal of 683 

Militia If2, 204, 639-G42 

New trial in case of 36 

Non-effective account of deserter 683-4 

Offence of, what constitutes 18, 19, 218-283 

Pay stopped during 32, 342, 383, 388 

Punishment for 19, 154, 185, 186, 187, 218-280 

Eegimental Debts Act, application of, in case of . . 675, 682-4 

Eeserve forces •• •• 625-6 

Surrender, fact of, to be stated at trial for 4^-i 

Surrendering after I 6 

Trial for, after ceasing to be under military law . . . . 40l 

„ time limit for, after offence , . . 35, 36 (5), 401, 403 

Detacliiuent, commanding officer of, power of . . . . 83 , 525 


Detention. 

Barrack — 

Colonial, removal of prisoners or soldiers to or from 333-4 , 526 


Commander-in-ehief a power as to, on active service . . 383 

Condnementiu .. 54,332,457 

Contemptof court, sentences served in .. .. .. 292,49^ 

Forms of commitment to . . . . ■ . 527, 5S9, 590, 59i, 596 

„ „ discharge from 553,597 

„ „ removal from 592'6 

General provisions as to 64, 332-4, 382-4 

Hard labour in .. .. 334 

Imprisonment, serving sentence of, in 64, 333 

Naval prisoners may be sent to 334 

Bemovtils to or from, in D,K. and abroad 332-3 

Transfer to .. .. 332 

Barrack, Branch — 

Confinement in .. .. 27, 54, 334, 4^7 

Hard labour in .. 354 

Military custody includes 27,334 

Soldiers may be confined in, while awaiting trial , , . . 27 

Channel Islands, sentences of, in 434-3 


Commanding officer’s power to award summarily, .. 31, 32, 

308-9, 310, 455 - 7 , 59f 

Colony, sentences of, in 64. 339-^, 3^^ 

ComujUtation of SOB, 30G, 326, 329, 3S0, 3Sl 

Day’s, how calculated, for pu^^oses of stoppages . . 388, 390 

Discharge with ignominy cannot accompany sentence of . . 24, 306 
Foreign countries, sentences passed in , , . . 334 , 33 ? 

Forms of orders, power to make rules as to . . ■ . , . 34 O 

Guard detention room, temporary confinement in .. . . 27, 457 

Imprisonment to be commuted to, in certain cases . • . . 24 

India, sentences in 64, 336-9, SSI 

Isle of Man lobe deemed colony for purposes of .. .. 434-B 
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{nejerences to thAJL, art in tMeJi iyp, those to the 2.P. in 


Emliezzlemeiit— eon/(f. 

Kegimental or public goods, of. . •• ,.20,21,283*5,557,5.^5 

Bestinitiou of property embenled •> 343 

Theft, acquittal ou charge of, bar to trial for embezzlement 102 
„ conriction of embezzlement on charge of, and pice 

versa ,, ,, •• ,. 48, 57, 102, 284, 32>s 


Enemy. 

Meaning of, in Army Act ,, ,, ,, ,, 439 

Military Occupation of country {q.v). 

Misbehatiour before .. 2C8, 239, 5Si^,5.^4 

Offences in relation to 3Cl-2'JO, 554 

fiioterf, Ac., may be treated as • 1, 439 

England, imprisonment uith hard labour in . , . . , . 304 

Enlistment. C.* ' ' ■ - c I • 

Aliens, regulations, Ac., as to ISS, 189, 190, 358 

Appointment to corps on .. .. 186,191,194.348,349 

Apprentices, of 189,358-0,443 

Army Act, application of, to enlistment under prerious Acts 187 

general prorisions of, as to 344-3G1 

Attestation (q-v.). 

Auziliaiy forces, application to, of Army Act > . 429, 430 

Bounties formerly paid on .. .. .. 156,157 

Character, false statement as to, on ,. 191,300 

Colonies, in 192,357-8 

Competent military authority for purposes of .. . . 347, 301 

Completed by attestation .. .. 347 

Criminals, debtors, Ac., released conditionally on . . 152, 156 (/) 

Error in, claim to discharge for . . , , , . 189, SOO'l 

Extension of term of original... 184,345' 


False answers or declaration on, (See Attestation.) 
Fraudulent- 


Confession of, procedure in case of. , 19 (i), 185, 341-2, 345 

Desertion, distinction between, and .. .. .,18,19,20 

False statement as to 291, 555 

Forfeitureof serrice.. .. 185-6,341-2,345-0,403,425 

Formsof charges for.. 536 

General serrice, liability to, as punbbment . . 1S6-7, 850-1 

Militia (g.r.). 

Offence of 191, 279-281, 536, 54? 

Pay stopped during time in ciutody on charge of 341-2, 388 

Punishable formerly by death i 12, 13, 157 

Beserre forces.. .. 204, r 40 

Trial, after ceasing to be under military law . . . , 35, 401 

„ time limit for commencement of . , 35, 36 (6), 401, 402 

Volunteers 204, 640 

Teomamy 204, 280-1, 640 

General serrice, for 186,348 

History of 152-4, 156-8 

Ignominy, of men discharged with . . . , 191, 295, 54 /, 554, 636 

Indentured labourers in Colonies, of.. ., ,. 189, 350 ,- 443 ^- 

India .. ,, ,. .. .. 192 429-9 

Irregular or unlawful 187 (e), 191, 290, 300, 54 / 

Militia (j.p.). 

•• . •., 189 

Kegroes and inhabitants of Protectorates 190, 35 $ 

Oath of allegiance 188 , 340 

Offences in relation to 191, 295-0, 300 , 54 / 

„ „ forms of charges for 54 /, 554 

Pay, effect of acceptance of ., ,, ,, ,, ,, 18'>, SGI 
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[Jtefepene^ to the A, A. are in tUeh type, ihote to the IR.P, in italics.'] 


Enlistment— conW. 

Procedure on •• •• 188, 340-*!, 359-8 

Proof of •» •• «• •• •• 183,404 

Ke-engogement (q.v.). 

Reserve forces • • S4S-6, 626, 640 

- Secretary of Stale’s powers as to terms of . . 181, 344-5, 359 

Shilling, acceptance of, on .. 187-8,349 

Terms of original 181,190,344,369 

„ variation of .. .. #. .. •• 187,344 

Twice, in two corps, procedure and punishment . . 191, 280,-1 

Voluntary, beginning of .. •• ^156 

Eqiiipiiicnt, Ammunition, &c. ' 

Damaging or losing, pay stopped for . . . . 33, 86, 383, 38!l 

Not to be seized for debt . . • . . . . . . . 208, 393 

Offences in respect of 33, 269-8, 288-9, 385, 398-9, 538, 532-.3 


Purchasing from soldiers, penalties .. .. •. 398-490 

Error. 

In documents, amendment of . . . . 411 

In orders, &c., does nob nnllify .. .. .. ..298,411 

Not necessarily an offence 290, 293 

Of judgment, no liahility for .. ,, .. ., ,, 132 

Writ of 13C 


Escape. 

issistingto .. 00,108, 113 

Prom arrest, confinement, &c 27, 288, 538, 552 

Escort. 

Attrial .. .. .. 42,504 

Resisting an 299 , 036 

Bscuage ^ 149,154 

ETidcncc. I’ M > 

Abstract of ^ . . . , . , 45S, 463 

Accomplice, of 67, 68 (t), 74, 76, 78 

Accused, acts and declarations of, as .. ., .. 63 

„ ndniissious by . . 73 

„ by, against another accused person. . . . 462, 494, 504 

„ death or illness of, as to 499 

„ for, court may, adjourn for production of , . . . 49S 

„ in mitigation of punishment ,, 415,416,4^8 

„ in support of plea in bar .. ., .. jfjs 

„ „ to jurisdiction ,. .. 4A, 413, 41 4 

„ making statement, cannot give , . . , . . 509, 5i0 

„ omiB8ionby,togive,Judge-Advocntomnycommonton 48O 

„ „ „ prosecutor may not comment on 

. , , 45, 479, 493-4 

„ summary of, entitled to 31, 456, 461, 5-J5 

„ to be taken doivn in presence of accused .. iO, 454-6, 5'/5 

Admissibility of 66, 59 -73, 405 , 500 

. Army Act, provisions of, relating to 399, 404-9 

„ circulars, orders, Ac., admissible as ., .. 405 

Banker’s book, entries in, as 70 (rf) 

Best obtainable 69 , 63-68, 71 (a), 80 

Burden of proof (see Proof helow). 

Character of accused, as to .. .. 403,484, 504 

Circumstantial, and direct, distinction between . , . . 66, 65-66 

„ good and bad,illu8U’ationof difference between ' (5 

Civil conviction or acquittal, of 

„ courts, rulee of, to be followed . , , , . 1, 3, 66, 399 , 501 



to the A.A, ore in thieh ty^Of those to the R,P , in italics.'} 


ETidence— oo»f(2. 


Confession — 

Accomplioe, by .f .. .. •• •» .#68(6), /4 

Definition of .. •• •• •• •• , ..73 (a), 74 

Involuntary, facts discovered tlirongb, when admissible as 76 

„ under threat, &c 74--. 

Enles as to • • • • 74-5 

Secrecy, under promise of .. •• .. •• •• 75 

Voluntary .7 74,75 

Whole confession must be given 75 

Conspiracy, in case of .. .. .. .. .. 62-3, 74 (rt) 

Convictions, of previous . . 78, S04 

Court, duty as to rules of 71 

„ of inquiry (j.t.) 

Criminal Evidence Act, 1898 .. •• •• 75, 310 , 504 

Deceased person, declaration by, as . . 70 

Depositions admissible as .. .. .. .. 70 


Descriptive return as 

Direct (see Circumstantial ahove). 

Discrepancy in , • 

Disposition, general, of, not admissible 

Documentaiy, rules as to .. 

Documents (q.v.). 

Dying declarations, admissible only in murder and manslaughter 
„ „ rules as to admissibility of .. .. 

„ „ illustration of 


Embezzlement, of 
Exclusion of . . 
Expert, rules as to 
Facts, as to i 


I • 
• • 


405 

47,71 
60,78 
63, 47^ 

68 

68-9 

69 

102 

56,59 

72 


False, before court of inquiry . . 75, 79, 203 

„ offence and penalty .. .. .. .. 203,540,554 

Feelings, bodily or mental, statements as to, admissible as . . 70 

Government publications as 65, 404-5, 424 

Handwriting, as to 72 

Hearsay, admissible in certain oases .. .. ., 63 

application to public documents .. .. 71 ^ 

„ definition .. .. .. 68 

„ inadmissible .. 59,62,68,73 

„ res ^esf(e statements 68,69 

Identity of persons named in document, of 40G 

Indian Evidence Act, 1872 .. .. 318 

Indirect (see Giroumstantial above).. 

Insufficient, charge dismissed on . . . . 28, 29, 40, 454 , 455, 462 

Intention, knowledge, ikc., as to 61-62, 90-91 

Introductory notes on ,, 55-57 

Judicial notice 67, 58, 50-/ 

King’s evidence .. ' 7(5 

„ regulations, of ..^ 404 

Militaiy knowledge, judicial notice taken of matters within 57 — 

Militia, Army Act provisions applied to 645 ' 

Mode of givbg (50^84 

Motive g 2 

narrative form, to be recorded in sn 

Ifatureof „ 55 

notes of, witness may not read .. ., .. ,, 73 

Oath, noton 77 ( 0), 469 

„ on, accused may demand .. .. 20, 309, 3U, 454 

,, „ in court of inquiry ,, 503 
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{Befereiices to the A.A. art in (hick fjpe, those to ih» 11.P. in italics.'] 


Eriacnce—coatd. 

TestbookBon .. •• •• •• •• 

Terbal, not admissible as to bad character • . • • 

"Warrants as 

Wife’s. (5eeWife.) 

Witnesses, dissuading from giving 

„ explanation by, of 

„ to be read over to ■ • 

Examination of Witnesses. (See Witness.) 
Exemplary Planner (serring in), meaning of ... 
Experts, eridence by .. .. ^ .. 

Explosives, using with intent to cause injury . . 

Extension of Scrrlcc . . 

Extortion, offences of 


.. 4^4 

40S 

.. 108 
47 

47, 4J4, 305-9 

.. 403 

.. 72 

.. 97,113 

184-3, 344-B 
.. 103,113 


F. 


Fact, ignorance of, as excuse for offence 89 

False. See Attestation, Documents, ETldcncc, Statements, &c. 
False Accusations. 

By accused 60, 291, 494, 359, 553 

,, oiBcer or soldier .. .. •• 291, 301, 302, 53P, 555 

Conspiring to moke 108 

False Ans^vers on attestation. (See Attestation.) 

False I'rctcnces. 

Cheating in connccliou irith .. •• 104,114 

Conviction for theft on charge of .. .. .. •• 103 

Obtaining goods under • • . . . . 102-3, 114 

Theft and, distinction between 100, 102, 103 

False Reports, spreading, on active service .. .. 209, 270, 554 


False Swearing, &c. (See Perjury.) 

Fcatlicrstone Riot 214 (c), 217 (d), 220 

Fees. 

Bor attestation 347 

„ certificate of acquittal or conviction 400 

„ descriptive return of deserter .. .. 397 

„ warrant for impressment of carriages 368 

Feigning Sickness .. •< .. .. , , 284-S, 557, 550 

Felony. 

Concealment of a ,< .. .. .. .. •• 108 

Consequences following conviction for . . , , . . 87 

Meaning of 392 

Begimental Debt.*) Act, modification in case of .. 675, 682, 684 

Table of 108-118 

Fenclbles 175,193 

Ferries In Scotland, payment for .. ,, 182,392 

Field Punishment. * 


Active senice, on, by C.O. .. .. .. 32,309,310,595 

„ „ „ O.M. 24, 39, 303, 306, 316, 548, 554, 5/7, 595 

Commutation of other punishments to 304, 306 

Conditions essential to legality of 306 

Borfeilure of pay for 32,386 

Month in sentence of, means Calendar mpnth 442, 52S, 5J7 (a) 

K.C.O. cannot be awarded by 0.0 32 

„ involves reduction to ranks in cose of , . 432-3, 577 

Provost Marshal’s powers as regards soldiers undergoing 34, 342-3 

Eules as to 24, 303, 304, 300, 595-9 

Substituted for summary punishment ,, ,, ?4 (c) 
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^Me/efetices io ihe A,A, are in thick type^ those to the B.P. in italics^ 

Good Conduct Badees. {See Military Decoration.) 

Good Conduct Pay, deduction from, and forfeiture of 300, 491 


Good Friday. 

Exclusion in reckoning time •• 308, ^55, 528 

Inclusion in reckoning time .. •• .« •• •• 308, 52S 

Sitting of courtS'martial on .. .. .* •• •• 497 

Good Order and MlUtary DisclpUnc. {See MlUtary Discipline.) 
GoTcrnment Printer. 

Dooaments printed by, as eridence . . . . • • 65, 404-5, 424 

Meaning of .. .. *^05 

GoTcrnor, meaning ns respects India or Colony . . . . 440 

GOTcmor<General, meaning as respects India . . • . 430 

Gricranccs. 

May reduce punishment .. 16 

Ifo justification for insubordination .. IG 

{See also Complaints.) 

Guard, abandoning, &c 207, 2C8, 2f 0 , 534 

Guard, Commander of, duties in respect of persons com- 
mitted to his custody 27, 28, 287-8, 309-8 

Guard Detention room, coufiuement in «« 21^^437 

Guardians of the Poor, assignment of pension to.. .. 300 

Guards. 

If ,C.Os. on permanent staiF of volunteers . • • • • • 207 

Begimentsof .. .. .. 193 

Gnernsey, G.O.G. in, court-martial mirrants issued to . . 3B 

Guilt, presumption of 46 


“ Guilty,” " Not GuHty,” {See Plea, Finding.) 


H. 


llaiieas Corpus, TTrlt of. 

Prisoner, for bringing up 03 witness .. >• •• .. 330 

Bemedy against iUegal custody .. .. .. 120,124,377 

Rules os to grant of ,. ,. 1241^ 

Hague Convention, 1809, regulations annexed to . . . . 228-244 
Half-castes in Indian Forces reckoned as Europeans . . 428 

llandurltlng, expert evidence of 72 

Hard Labour. 

Certificate as to ability to undergo .. 605 

Imprisonment with, by 0.M 302, 302, 303, 304, 5l8 

,1 ^ ,1 on summary conviction 396 

Military convict or prisoner or soldier subject to . . 320, 332, 334 
llayerfordTrest, application of Militia Acts to , . . . 647 

Hearsay. {See Evidence.) 

Homicide. 

Different kinds 93-100 

Justification for .. .. 93,98^ 

Hong Kong and Singapore R.A, Battalion (a) 

Honourable Artillery Company. 

Included in term Volunteers - . . 439 

History and position of.. 161, 165, 205 

Volunteer Act not to apply to .. 665 

Horse. 

Making aivay with, ill-treating, &c 288-200, 53S~9 

Meaning of, in Army Act ,, ,, ,, ,, 371,441 

Hospitals, stoppages for days in 32, 380 
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[^keferencBs to ihe A.A. are in fhick type, those to the M.P. in iiatics.'] 
imprisonment— 

Channel Islands, sentences of, in 434-5 

Classification of prisoners .• •• 384 

Colony, sentences of, in.. .. .. •• 53,64,533-9,381-8 

Commanding officer cannot airard . , . . tit ■ • 310, 339 

Commutation of. . . • 24, 303, 305, 300, 320, 329, 360—1 
Court of summary jurisdiction, special potrers of, when 

sitting in occasional court*house 409, 408 

Day’s, how calculated, for purposes of stoppages » . 388, 300 

Detention to be awarded instead of, for military offences 24, 305, 351 

Discharging authority .. .• 332,334,339 

Foreign countries, sentences passed in •• .. 333,339 

Forms of orders, power to make rules ns to . . . . . . 340 

Hard labour, with (g.o.). 

Illegal, action for damages for .. .. .. .. 129 

India, sentences in 53, 54, 333, 330, 380-2 

Isle of Man to he deemed colony for purposes of .. .. 434-5 
Military custody, may be undergone tn .. .. 54,338 

Month, in sentences of, means calendar month 442, 5SS, 577 (<>) 
N.G.O., sentenced to, deemed to be reduced to ranks . , 432-3 

Offences punishable by 291, 294, 290-0,280, 282, 285-208.394 
Officer to be cashiered before being sentenced to . . 303, 300 , 576 

Pay stopped daring 32,380 

Place for exccutiou of (see also Prison and Detention 

Barrack) 63<4, 130, 332-4, 384 

Kegimental Court cannot award .. .. 312, 314, 334, 339 

Beserre forces, minimum term of ,, 629 

Buies as to .. 54 (a), 304, 332-8 

Sentence of, execution of ,, .. .. 54,332-8 

„ maximum which may be imposed by O.M. 303, 330 

„ Bummoiy, for contempt of court .. 292-3 

„ 12 months serred in United Eingdom . . 53, 54, 381 

United Kingdom, in, prorisions as to sentences of . . 304, 333, 336 

Wanunts for, siguature of 411 

Indecency, Acts of .. 97,11.5,286,557 

indemnity. Act of, for protection of persons acting under 

martiallaw .. .. .. ,, 5 

indenture, raising of mercenaries by 153 

ludentnrcd Labourers in India or Colony, claims of 

masters to .. 189,350,303,443 

India. 

^Vrmy Eeserve officers (Indian), application of military law to 414, 418 
Articles of War (Indian), natives subject to . . 192, 414, 

418, 420, 429-8 

Attestation in ,, 18S, 358, 428 

Authorised prison in 332,334,330,384 

British, definition of ,, ,430 

Commanderdn-Chief in, powers of . . 38, 62, 160(c), 301, 

-325,428-0,432,524,526 
Committing authority in, prescribed officer for .. 5S3 

Commuting authority in .. 325 

Competent militai^ authority in, prescribed officer for . . 594-5 

Complaint by soldier, procedure 301,594 

Court of inquest in, prescribed procedure for ,, 383, 594 

„ requests in, abolished ‘ 393 

„ summary jurisdiction, meaning of, 03 respects ,, 44) 

Courts-martial in, contempt of, by civilian .. ., 429,428 

„ convening, &c., of 38, 52, 396-C, 429, 428, /,68, 000 
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[Refennoes to the A.A.. are in thick type, those to the R.P, in italics.^ 


InAla—contd. 


Courts-martial in, delegation of power to confirm finding of 62 

„ law of evidence applying to . . . . 3?8 

„ on Europeans and natives .. .. 428 

„ proceedings of, suspension of . . . . 42^ 

Currency equivalent declared by Q-overnor-General. . . . 409 

Death by violence in prison 383 

,, sentence, approval of, by Q-overnor-Ceneral . . 53, 322, 324 

Definition of term . . , , . . 439, 441 

Detention, sentences of, in .. •• i. ,.54,330-9,381 

Discharging authority, in 329, 330, 339 , 524 


Enlistment and attestation for special services . . . , 428 

„ of European forces for Indian Army, not legal . . 192, 429 
Forces in- 
Indian — 

Army Act, modifications of, with respect to . . . . 429-9 

Commissions in .. .. .. .. .. .. 192 

Constitution and regulations 192 

Courts-martial, convening of, in respect of . . . . 429 

Europeans in, subject to British military law .. .. 428 

Hospital apprentices, application of Army Act to . . 192, 428 

Included in regular forces. . 192, 439 


Officer of, complaint by, against his C.O. . . . . 428, 429 

dovernor-Q-oneral of— 


Meaning of 439 

Powers of, as to approval of death sentences and penal 

servitude 63, 322, 324 

„ „ attestation and enlistment for special 

services 428 

„ „ complaints .. .. .. .. 301 

„ „ courts-martial 395, 429 

„ „ fines .. 399, 409 

„ „ prisons .. •. .. •• 380-4 

„ „ reduction of warrant officers . . . . 428 

Imprisonment in 53, 64, 333, 336-8, 380-2 

Indian Evidence Act, 1872 . , 398 

Indictable offences, meaning of references to, as respects . . 428 

Inquest on death in military prison . . . . i . • • 383 

Lunacy of person undergoing sentence in . . . . . . 380 

Madras and Bombay Armies Act, 1893 . . . . 429, 433 

Medical service in, attestation and enlistment for . . . . 428 


Military law, application of, to Indian forces 192, 414, 

418, 420-1, 429-9 

„ „ Indian, meaning of .. .. •. .. 429 

Misdemeanour, meaning of, as respects 440 

Eatire of, courts-martim on, convening of 428 

„ meaning of term 192 (a), 428, 439 

„ Begimental Debts Act not applicable to . . 675 

„ subject to Indian Articles of War , . . . 192, 414, 428 

Oath, form of, for nai;ive8 . . . . 47^ 

Officer obstructing ci vil court in 403 

Penal servitude {q.v,). 

Prisons, provisions with respect to •• 332, 333, 336-9, 

380-1, 383, 384 

Punishments in, power to commute . . 32S 

Regimental Debts (i;.v.). 

Removing authority in 329-330, 336-9, 5:2-? 

Royal Marines in, provisions as to 424 


Sentences of death and penal servitude in, approval of 53, 323, 324 




8 B 
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{References to tie A.A. are in thick type, those to tie B.P. in ifaltos.J 


InOla—contd. 

Special service in, attestation and enlistment for . • • • 438 

Summary proceedings in, provisions as to .. 409,441 

Supremo court, meaning of, as regards 440 

Volunteers in 431 

Warrant officers in, reduction of 438 ■ ^ 

Information, miitary, publishing .< .. .. .. 307 

Injuring Wilfully Public Property, &c.. . . . 388-9, 4^0. S39 

Injurious Disclosures .. .. 291,342 

Injury, malicious, to property 107,115 

Inquest, Coui-t of, in India 383-4, 324 


Inquiry, Court of. (See Court.) 

Insanity. (See Lunacy.) 

Insubordination. 

Disobedience to lawful commands (;.i>.). 

„ wilful, produemg disease 38S 

Grievances not a justification for 16 

Language, violent, &c. (iS'ee Language.) 

Mutiny {y.v,). 

Offence of 377 

Eeserviat, by .. .. .. .. 621 

Superior officer, provocation by 16,61 

Tendency to, previous offence not evidence of . . . . 60 

Insurrection. (See niot.) 

Intelligence to enemy, communicating ,, 3 G 8 , 3 GD, £54 

Intention. 


Crime, as element of .. .. .. 18,19,90-91,94,97,100 

Evidence of, when admissible 18, 61, 62, 90 

Presumption of 19, 69, 91, 385 

intermediate custody of militaiy convict .. .. 327 , 329, 332 


Interpreter. 

Appointment of , . 43, 47, 500 

Member of court not disqualified as .. 47 

Oath, administration of, to 43 , 319 , soO -4 

„ forms of, for 470 , 3 iS 

Objection to 43, 50f 

Eemarts on duty and employment of 48, 5 H 

Solemn declaration by, form of .. ^71 

Invalided Soldier, transfer to reserve of 186, 191 

Invasion, liability to serve in case of 163, 172 

Investigation. (See Cbarge.) 

Ireland. 

Attestation in 3 gg 

Billeting in .. 178,179,302 

Canteen licences, provisions as to .. 413 

Chief Secretary, powers as to appointment of lieutenants of 

Counties 0j9 

Civil power in, calling out army reserve in aid of .. 197,621 

Conveyance of troops in _ 614 (o), 615 (a) 

Counties, places included in, for militia purposes .. ,. 651 

County court judge, meaning of, in .. 44 I 

Court of summary jurisdiction in, constitution of . . . , 407-8 

. 'I n meaning of, as regards . . 440-1 

iines imposed m, applrcation of .. 40 g 

Impressment of Carriages 181 

■ Lieutenants of counties, appointment of 174 , 648-9 
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\B,eferences to the A.d. are in thich type, those to the B.P. in italics.] 
Judge Advocate— comM. 

Opinion of, to guide court •• •< .. .. 514 

Solemn declaration by, form of ^7i 

Substitute on death, illness, or absence of 518 

Summing up by ^ 45-6, 480 , 498, 5i0, 5 I 4 , S 72 

Witness for defence but not for prosecution, competent . . 31?, 502 

Witnesses, summoning of, by .. .. 502 

„ examination ot,'by . . . . , , 47, 505, 506, 514 

Judge Advocate General. 

Charge and summary, in case of general court, to be 

suWtted to 46 ^ 

Judge Advocate, application for appointment of, in case of 

general court to be made to .. .. 51S 

History of office .. 160 

Proceedings, copy of, certified by, as evidence .. . . 40G-9 

„ preservation of, by .. 406,5/2 

Eoyal Marines, in case of. Admiralty substituted for . . 424 , 512 
Judicial Notice 

Articles of War, of 24, 330 

List of matters of which to be taken .. ,, ,, 57,58,501 

Buies of procedure, of .. ,, ,, 340 

Jurisdiction. 

Acting without, or in excess of — 

Act done made void by .. .. 120 

Actions for damages in respect of . . . . , , 120, 128-141 

„ „ time limit for bringing 144,410,646' 

Amenability of O.-M. and officers to civil courts for . . 3, 119^145 

Criminal proceedings, liability to, in respect of . . 120, 141-144 

Meaning of . . .. 119,120,139,141,144 

Jury, exemption of soldiers and certab officers from serving 

on 209,305 

Justice. 

Miscarriage of, rules for preventbg ’ ,, ,, 490,491,513 

Obstruction of .. .. 108,116 

Justices. 

Attestation, persons specifically authorised to .act for 

purposes of, as. . . . IBs, 191 (/), 351, 358, 636 

„ ijroceedbgs before .. .. 187-9,340-1,351-8 

Billeting and impressment of carriages, powers and duties 

with reject to, of 3G5, 361, 310, 313, 444-6 

Canteen licences, grant of, by .. .. 413 

Furlough, extension of, by ,, ,, 201,412 

Militia Acts, protection of, when acting rmder , . , , 646 

Oath of allegiance of militiamen, administration of, by . . 637 

Besponsibility of, when troops employed to aid cavi power 219-221 


K. 


Kilkenny, repeal of Schedule of Militia Act, >utli respect to. . Q5l(a\ 

King, The. 


Con&mation by, of certab sentences on officer, required . . 52 

Mitigation by, of punishment . , . . , , , , , , 53 

Eeports to, of complabt by officer .. ” 301 

Traitorous or disloyal words regarding 291 , 542 

Warrants (j.b.). 

King’s Evidence yg 

King’s Regulations, copies of, as evidence ” 65 , 404-6 
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{[Rtferences to the A.A. are in thick type, these to the S.P.in italics.'] 
Lieutenants of Counties— 

^Deputy, protection of, when acting under StUitia Acts . . 646 

„ qualifications for .. _ 643,649-9 

„ „ penalty for acting without . . 643 

Militia Acts, protection wW acting under . , , . , , 646 

„ ballot, powers of, as to. . 634, 652 

„ commissions in, recommendations for first 170, 202, 634-5, 652 
„ powers of, over .. .. l69, 170, 634, 635, 637, 652 

Militiamen, attestation of, before 635, 637 

Powers, duties, &c 170, 618, 649 

Tice-Lieuteuant, appointment and duties 642, 649 

Volunteers, powers and duties with regard to, of . . 654, 657-661 

Life certificate, taking as security 400 

Limerick, City of, application of Militia Act to .. .. 648 

Liquor ration, stoppage of .. 389 

Loudon, City of, application of Militia Acts to . . . . 647-8 

„ „ Commissioners of Lieutenancy of .. 204,619,647 

„ „ CouTtofSummaiy Jurisdiction in, constitu- 
tion of ,, 408 

„ „ militia, in .. .. 163 (d), 164 (e), 204, 647 

„ „ tnmjfd hsuibi in 1B3 

„ „ Trophy Tax 171(/),64S 

Lord Llentenant of Ireland. {See Irelaqo.) 

Lord Lieutenants of Counties. {See Lleqtenants.) 

Losing by neglect, equipments 33, 288-^, zn, 38G-9, 

532, S3S, 552-3 

Lunacy, 

Crimnnl responsibility in relation to . . ,, ,, ,, 72,88 

Disposal of lunatic soldiers on discharge ,, 190 58^0. 

Finding of, at trial, prorisions in case of Sg {a), 399, 380 , 472, 491 
„ rarisionof 

BegimentalDebts Act, modification of, incase of .. 675 684 

Femoral to asylums of persons undergoing Sentence . , 380 

Sentence, none, where finding of .. ,^ 7 ^ 


HI. 

Madras and Bombay Armies Act, 1893 329 , 429,433 

Magistrate {see Justices). 

Maliommedan method of swearing ^72 

Maiming to aroid Serrlce .. .. .. ..284-5,557,550 

Making away with arms, See, . , 288-9, 398, ^ 4 , 53S, 552 

Malice. 

Destroys privilege, in case of libel .. I 39 

In execution of sentence .. ,, .. 1^44 

Presumption of ,, ,, 59 149 

Malicious Arrest or Prosecution .. 120 (i), 133, 134-7 

Malicious IiUury 107 ^jl 5 

Malicious Language, intention admissible as evidence on 
charge of.. .. ,, gj 

Malingering .. 284-5,557,550 

Malta Artillery, Royal. 

Part of Begular Forces I 93 431 J 

Persons in, not to be sent to United F^gdom to serve ' 
sentence .. .. ,, ,, 381 

Man, definition of 029 
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[References to the A,A. are in thick type^ those to the 1L,P. in italics^ 


Slanslaugrlitcr. 

Definition and examples of 99 

Djing declarations as evidence on trial for .. .. .. 68-9 

Provocation may reduce homicide to .. 99 

Punishment for .. .. 116, 809, 54S 


marines* {See Royal Slarincs.) 
marriage. 

Poise statement as to, on attestation . . «. .. SOS 

Without consent of military authorities 208 

martial Lan'. 

Act of Indemnity to cover action taken to restore order, 

peace, &c 5 

British possession, proclamation in, of 4(d) 

Explanation of expression . . . . 4-5 

Militai^ Law and, distinction between 4 

• Parliament alone can establish in British territory . . , . 4 

Petition of Bight, provisions of, ns to . . . . . . 7, 152, 613 

Proclamation of 4, 5 

Punishments under, not permissible in peace. . . . 11 (<z), 25*7 

master, possession of servant, when possession of . . , . 101 

{See Apprentice and Indentured Labourer.) 
mayor, ofiicer disqualied from serving as .. .. 210,305 

medals. {See military Dccoratlan.) 

medical Expert, evidence by .. .. .. 72 

medical men, communications to, not privileged . . . . 80 

medical OflScer's Certlflcato, form of 605 

mercenaries 148, 153, 154 

. military Authority. 

Abuse of .. .. .. •• .. .. •> ). 132-3 

Competent (y.u.). 
miliUry Convict. 

Commitment, procedure for, and forms of 585-6 

Definition of . . . . 32*J 

Discharge by military authorities, before reaching penal 

servitude prison 328 

Disposal of . . . . 64 (o) 

Hal'd labour, may bo kept to .. 320 

Ireland, in, special provisions as to . . 434 

Bemoval of, for trial or as witness .. .. .. 329,330 

„ from India or Colony to Dnited Kingdom, 


„ , from India or Colony to United Kingdom, 

when not required 54, 381 

Ship, on board .. .. .. .* .. •• .. 320,411 

(S'ee also Penal Servitude.) 


military Courts. 

Act of Indemnity for confirmation of sentences passed by , , 5 

Civil Courts jurisdiction and powers. {See Conrts-mardal.) 
Courts-martial (y.®.). 
military Custody, 

Between two periods of imprisonment, &c. 339 

Branch detention barracks included in term 333 

Civil prison or custody, transfer to, from 328, 329, 331, 332, 336 
Colony, in,. .. .. .. .. .. .. 333, 336 

Confinement (y.r.). 

Detention, sentence of, may be undergone in.. . . 54, 338, 333 

Escape from, attempting to .. 288,53^,55:9 

„ „ permitting .. .. 27, 91, 286-?, 53S, 559 
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{References to the AM are in thick tifpe, those to the 11.P. in itahos.'] 


Military Custody— co«<i. 

Form of order for remoral of deserter or absentee in • . 597 

Imprisonment, sentence of, may bo undergone in . • 54, J132 -S 

India, in •• 333,335 

Meaning of .. •• <■ 25,3017.308 

Military convict may be kept temporarily in , . . . 328, 329, 331 

Militiamen, power to take into. . •• •• •• 639,640 

N.C.Os. in, placed under arrest 25 

Not illegal through informality 127, 401, 411 

Offences in relation to persons in . . . . • • 286-8, 5SS, 55S 

Officers in, placed under arrest .. •• 25 

Receiving and keeping in 27-28 

Regulations as to taking into 25, 27, 306-9 

Release from, improper 27 

Removal of persons under sentence in .. .• 329,338 

Ship, on board, provisions as to 411, 435, 606-7, 

Soldiers in, generally put in confinement .. .. 25,27 

„ „ on line of march, temporary confinement in 

civil prisons of .. .. .. .. 27, 3 82, 

Volunteer, in case of 308 

military Decoration. 

Eefinitionof .. .. .. .. , .. 430,^4 

Disposal of, on death 672 

Evidence as to, on conviction 4^3-4 

Forfeiture of 285, 304-6, 577 (c) 

Making away with 288-9 , 539 

Purchasing ^m soldier ,. .. 398 


military Discipline. 

Army Act, explanation of provisions of, ns to . . 15-54, 267, 267 

Civil Courts, no cognisance of questions as to . . 119, 180, 182-3 

Conduct to prejudice of 16, 23, 57 (o), 267, 298, 

300, 454-5, 542, 555 

Maintenance of 51, 86, 257 

Necessities of, euspeusion of rules of procedure on grounds of 515 

Ship, on board, order in council as to . . .. .. 605-7 

military Exigencies. 

Sittings of court, in case of 497, 49$ 

Suspension of rules, in case of 515, 517 

military expert, evidence by 72 

military Funds (India), deductions from pay for arrears of 

subscription to . . . . 676 

miUtary knowledge of Conrt or oCScer . . 57, 72, 271, 272, 

274 , 277 , 283, 284. 286, 200, 45$, 501 

military Information, publishing 260, 297 

military Law. 


Amenability to, charge sheet to show.. 45$, 529, 532 

Application to— 

Auxiliary forces .. .. .. 416-7,422,429,430 

Civilian 417, 418, 420, 433-4, 45 $ 

Colonial forces 192, 415, 417-422 

Indian Forces.. .. .. 192,414,418,420-1,427-9 

Militia 170-1, 203, 414, 416, 417, 419, 421, 422 

I7.C.0S 416, 419 

Officers 413-5, 417-9 

Pensioners . . 416, 410, 420, 422 

Persons not belonging to ffis Maiesty’s forces .. 41S, ' 

417, 418, 420, 433-4 

Reserve forces 198, 415, 419, 421 

Royal Marines „ 200, 414, 415, 425 
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iSeferences to the A.A. are in thici type,ihoseto the B.P. i» italics'] 


Jlllltary Prisoucr— con^rf. 

Ship, on hoard, restraint and custody of 
Sick, conveyance to and from hospital of . • . • 

Treatment of 

Dlilltarj' Reirard. 

Assignment of, prohibited . . • • • • • • 

Definition 

Evidence as to, on conviction . . . • • i • • 

Forfeitures 

Personation in relation to 

military Savings Banks.^ (See Savings Banks.) 
military Service. 

Forms of charges in respect of offences 

Offences in respect of 

militia. 

Abroad (see Service leloto). 

Absence without leave, court of inquiry as to, and record of 
form of charge for .. 
inducing, Ac. . . 

provisions as to offence of 

Acts 1662-1875, provisions of 

„ 1882, provisions of . . . • • • 

„ Militia and Yeomanry Acts 1901 and 1902 
„ protection of persona acting under . . 

„ repeal of .. .. 

Apprentices, claims of masters to . . . . 

Arms, Ac., storage of 

Army Act, application of, to 

„ competition, between, and 
„ connection of, with . . 
enlistment into, from 


.. 3»2, 411 
338 
SOS, 332 

390 

.. 439 , 4^4 
/^S 

304-6, 386 
390 


.. 534~S 


11 

11 

II 


642 

.. 55 / 

640 

204,639-640 
.. 163-175 
201, 633-652 
653 
C46 

649, 650, 651 (a) 
,, 635 

.. 171 

203, 420, 430, 635 
156,172 
.. 193 (c), 200, 201, 43S 
164, 17.2, 203, 204, 280, 636 


Artillery, mobile, annual training 637 (5), 653 

Attestation, persons specially authorised for purposes of . , 635-6 

„ procedure for .. 201,635,637 

Ballot, by, raising of .. 156, 164, 165, 166, 172, 173, 201 

„ lord-lieutenant’s powers as to 634, 632 

Barracks, erection of .. 171 

Billeting of 172, 180, 302-3, 429, 430 

Bounties 172, 173, 204 (a) 

Bounty certificate, taking as security . . .. .. .. 400 

Charge sheet, framing of, where accused in .. 4^^i 333, 533 

Cinque Forts, separate county for purposes of . . 204, 647, 632 

Civil courts, evidence of acquittal or conviction . . . . 645-6 

„ „ trial by .. .. .. .. 204,636,639,640 

„ rights and exemptions .. 644 

Clothing 171 

Command by regulars over, and by officer of . . . 202, 341 

„ ■ of ‘ .. 162,169,170 

Commanding officer, summaiy dealing vritii militiaman, by 641, 645 
Commissions in, nominations by lord Ueutenants to first 

170,202,634-5,652 

Competent military authority as respects recruits in . . 63S 

Constable of the Tower .. 652 

Conveyance of, by railway 182, 614 

Cork, City of, to be county for purposes of 648 

Cornwall and Devon (Regiment of Miners). (See Stannaries.) 

Corps, formation into .. .. .. .. .. 201 

Cost of, former liability of county for . . , . 149, 171, 173 

Counties, places included in 650 
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[References to the A, A. are in thick type, those to the 2J.P, in ifalics.J 


II 

II 

II 

II 

II 

II 

II 

II 

II 

II 


204, 647, 652 
.. • 209 

634 
644-5 
.643 

162,173,201 
.. 173,6.52 

652 
173 
651-2 
652 

.. 173,421 

651 

.. 173,652 
162, 173, 201 

652 

.. 173,652 
, 164 (e), 204, 647 

^ . 633-5 


iniitla -confcF. 

Isle of Wight, application of Militia Acts to.. 

Juries, exemption from service on, of officers of 
Jurisdiction over, vested in Crown . . . . 

Legal proceedings, provisions as to . • 

Limerick, city of, to be county for purposes of 
Local, account of .. .• •< •• 

„ ballot, raising by 

commissions, appointment to . . . . 

embodiment, meeting of Parliament on 
iurisdiction of Crown as to 
lieutenant of county, persons included in term 
military law, subject to . . . . 

notices, service of, on .. .. .. 

numbers 

raising still possible, though in abeyance 

returns in relation to 

training of 

London, City of, special position of .. 163(d), 

Lord-lieutenants. (See Lieutenants of Gonntlce.] 

Maintenance and government of, provisions as to 
Militaiylaw, application of, to.. .. 170-1,203,414, 

410, 41*7, 410, 421, 422 

„ office, exercise of powers vested in holder of . . 646 

Notices affecting, service, publication, &c. of.. 638, 639, 649, 651 

Numbers, provisions as to 167, 201, 633, 634 

Oath of allegiance of member of 637 

Offences triable both by court-martial and summarily, 

provisions as to 645 

„ trM of, time limit for, &o 35, 401, 402, 644 

Officers in, appointment, &c 170, 202 

commission as, does not vacate seat in Parliament 430, 644 
first appointments to lowest rank of . . . . 634, 652 

proper^ qualification of, abolished . . 169 (e), 170 

qualified to sit on any court-martial , . 170, 203, 422 

rank of 170, 202 (c), 634 

Orders and regulations ns to. Crown’s powers to make 201-4, 634, 649 

Overseer, exemption from serving as 210 

Parish, definition of, in Militia Act 64S 

„ officer, exemption from serving as .. .. ..430,644 

Parliament, orders and regulations to be laid before . . 644 

right to record vote at election 430, 644 

seat in, not vacated by accepting commission in 4 30, 644 
to be summoned on embodiment . . 168, 173, 203, 638 

Pay of, orders as to l7l, 201, 634 

Peace officer, exemption from serving as . . - . • . . 430, 644 

Permanent staff of .. 202,416,41*7,419,420,650 

Q uota, fine for not raising 166, 178 

Quotas, provisions as to .. .. 149,166-7,173,201,644,649 

Eaising and maintenance 165, 172, 'dSS 

Eecmits in, appointed to serve for some county . . . . 200, 635 

,, Army Act, application of, to 635 

Eecruiting, competition with Army ,, .. 156,172 

„ unlawful ,. ’ 635 

Ee-engagement in .. .. 201,635 

Ee-eniistment 169, 202 

„ under Militia Act deemed enrolment for 

certain purposes 635 

Eegiment of ^uers. (See Stannaries.) 
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\2eferences to the A.A. are in thick type, those to the 2t.P. in italics.] 
Mnnler— conW. _ 

Evidence of cliaracter, intentioiij &c.| on tnnlfor • ■ • • 61 

India, in, approtnl required for death sentence for .. . . 323 

Letters threatening to 99,116 

Manslaughter (q.v.). 

Prima facie presumption of, in case of^killing . . . . 50, 98 

Provocation as 

Speedy trial of charge of, special provisions for . . • ■ 208 (o) 

JIusters, commissions of . . 151-2, 162 (c) 

JIntiny. 

Charge of, forms of .. •• 535-6, 5/i5-6 

„ framing 16,16 

Conspiring to cause, or joining in . . 16, 62, 213, 462, 535-6, 546 

Definition of • • 15, 16 

Evidence of another accused person •• ^ 

Grievances or provocation no justification for .. ■. 16 

Insubordination (g.c,) and, distinction between .. •• 15,16 

Punishment of, provisions as to. . 10, 12, 13, 15, 16, 213-4, 535-6, 545 
Suppress, obligation to use utmost endeavour to . . • . 213 

Trial may he at any time 35,401,402 

llutiny Act. 

Channel Islands, extended to 16 (c) 

Colonies and foreign countries, extended to •• .. •• 12-14 

Courts.martial, power to constitute, given by . . , • 12, 13 

Crown’s powers under .. •• >• 12-14 

First 6, 10, 11 (J) 

History of ,, ,, 6,10-14 

Ireland, extended to . . ' 12, 13 (e) 

Isle of Man, extended to .. .. 16(0 

Offences and punishments under .. .. .. •. 10,13 

Replaced by Army Act 1 (a), 7, 14 

Second . . II 

Succession of annual Acts till 1878 11-14 




National Defence Act, 1S88, extract from, as to railways. , 619 


Native Officers. 

In Colony, confirmation of finding and sentence, on . . 52 (e), 602 

In India, subject to Indian articles 192, 414 

Natives. 

Enlistment of 190, 358 

Oath, form of, for 319 

Naval Discipline Act. 

Application of, to forces when on board ship . . 434, 605-6 

„ „ Royal Marines 425-0 

Insane persons, provisions as to, in ,, 380 

Not affected by Army Act 434 

Naval Prison deemed a public prison as respects Marines . . 42G 

Naval Prisoners may be imprisoned in detention harracis , , 334 

Navy. 

DKerted from, false statement of having 291, 589 

Dismissal with disgrace from — 

enlisting in militia 636 

„ regular forces 191,295,296 

Evidence of service or discharge from , . . . , . 404 

Militia, entering from, and vice rersd 2b4, 640 

Mutiny or sedition in ' 16,213 
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[References to the A. A, are in thick type, those to the R.P. in italics,'} 


Of&ettr—conid. 

Citizen, position of officers and soldiers as . . 1, 83, 203-210, 401 

i Civil coarts, control over illegal nets of . • 3, 119-145, 403-4 

Commanding officer (?.».)• 

. Company directorsliips, restrictions as lo holding of, by ' . . ■ ' 210 
, Complaints, officer to srhom made .. .. 301-2, 428, 

. Corps, appointment to .. 101,405 

County council, eligible as member of . . •• •• 210, 305 

Court-martial, cannot demand when under arrest . . . . 2 B 

„ composition of, on trial of .. 37, 41, 314, 315, .^<56 

„ general, alone can try 33, 39, 3X4, 5/6 

„ „ power to caned, award, or reduce 

punishment.. .. .. • 33 (g), 310 

,1 officers attending for instruction, and . in 
waiting at. {See C.-3I. officers.) 

Court of inquiry on charge against 28, 

Criminal proceedings against, for excessive punishment . , 141-.5 

i. Definition of, in Army Act 413,'437, 441 

Delegation of authority to another 29, 410, 52/ 

Dismissal (^.r.) 

Drunkenness oK . 21,283 

„ on parade .. .. 2l3 

^Effects of deceased. {See Regimental Debts,) 

Embezzlement and theft, prevention of, responsibility for 21 

Ealsc accusation by .. 291 

Finding and sentence on, confirmation of 52, 6Q1~2 

Eull'pay service of, meaning of ‘ ,, .. 414 

■G-,0.0. ( 2 . 0 .). 

Half pay, meaning of •« .. »< 414 

Horse of, exemption of, from former licence duty . . . . 209 (rf) 

. Imprisonment, sentence of ensbiering to precede sentence 

of 303,300,576 

■ Improper conduct of, towards accused, inquiry into' . . 31 

•Junior may order arrest of senior 26, 277, 300 

J’uries, exempt from serving on .. .. .. 209 

.Jurisdiction, acting without or in excess of. {See JurlsiUctlon.) - 

' .King, The, right of appeal to 301 

Jictlers, privileges as to .. ,, ,, 209 

Military custody means arrest in case of 25 

„ knowledge of 57, 72, 272, 274, 277, 283, 284, 280, 390 
„ law, application of, to . , . . 1, 413-5, 417-9 

Alilitia ( 7 . 0 .), 

Native, application of military law to 414 

„ confirmation of finding and sentence, in case of- 52 (e), 602 
'Offices, public or municipal, exempt from serving 209, 210, 395 

■ Oppression by, abroad 143 

Order of, no appeal from ; ’ , . . . 119 

■ OvoTseers, exempted from serving as .. ,, 210 

' Parliament, right to sit as member of 210 

„ „ vote at elections to 210 

‘ Pay of, penal deductions 385^ 

- Pecuniary interest of, in recruiting under old system . . 157 

f Penal servitude, sentence of cashiering to precede sentence' ’ 

-• of.. ... .. • .. .. . .. 303,300,576 

' Persbns'subject to militaiy law as 415, .417-8 

Provocation of subordinate by superior 16, G 1 

Punislment, scale of, for 23, 302-0 

" Qualified ” for convening general court-martial .. 375 

Bank, .forfeiture of seniority of 303, 5/6 
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{References to the A.A. are in thick type, those to the R.P. in italics.} 


V. 


Parlslif definition of, in Militia Act •• 648 

Parjsli Officer, exemption from sernce as ,, .• 430, C22, C4if 

Parliament. 

Army, control over by Army (Annual) Act •• 1, 14, 15B, 158-9, 23T 
Assembly of, not required -when Section A reseiTCS called 

out 198, 354, 631 

„ on embodiment of militia 168, 173, 203, C38 

„ when reserre forces called out., .. 197-8,624* 

Field punishment rules to be laid before ,, .. 304 

Martial law established only by Act of v 

Members of, officers of auxiliary forces as .. . . 430, 644, 655 

„ right of officers and soldiem to sit as . . . . 210 

Militia (q.v.) 

Peers and M 7s. not exempt from arrest .. •• 20 

Prison rules to be laid before .. .. .. •• .. 38ff 

Yote at eleitioos, right of officers, soldiers, &c., to . . . . 210, 430 

Parole, mciing hnown or giving, unlawfully .. S';0-S, 535 

Patriotic Fund, transfer to, of unappropriated residues of 
property .. .. .. • >. •• 686-7 

pawnbrokers, purchasing stores, &e., from soldiers, lia- 
bility of .. 345, 398-40& 

PaTmlngr Regimental Property, &c. S88-0, 343, 539, 


Pay- 

Acceptance of, without attestation, subject to military law 188, 3Gt 


Assignment of, prohibited .. 20S, 3!i& 

Deductions from— 

Absence without leave .. .. .. 32, 38S-9i 

Active service, ou, by C.0 32, 300, 311, 387, 381> 

„ „ „ C-M. .. .. «. 303, 300,387, 38{> 

Actual loss, may not exceed.. .. ,, .. 387,380 

Authorised, only to le made. 304, 30G, 385 

Civil Court no jurisdiction (0 remedy .. .. .. 119 

Commanding officer’s power to order 81-3, 300, 310, 35“, 8 S 9 

Competent military authority, power of, to award . . 341 

Corps pay 49,4^5 

Day, how reckoned for purposes of . . , . 387-8, 390, 52$ 

Desertion, during 32, 342, 38C, 388 

Detention, in case of .. .. .. .. 32, 38G, 390, 457 

Facts justifying, to be stated in particulars 4'59, 460 , 4 S 4 , 632 
Field punishment, in case of .. .. .. 32, 38G 

Fines, of sums required to pay .. 33,387-0 

Fiaudulent enlisimeut, in case of .. .. 341-2,388 

Hospital, while in .. .. .. 38G 

Imprisonment, in rase of 82, 380, 390 

Making good damage for 33, 86, 385, 38G-9, 460 , 532, 5/6, 577 
Officers, of, penal .* .. .. .. ,, 385 

Punishment not to be by way of .. .. SSO 

Pemission of 33, 3S0< 

Ship, award of, on board , , , , SSG, 60$ 

Soldier, of, penal 30S-G, 3SG-0 

Stolen property, in respect of 280, 344- 

Sums ordered to be paid to wife or children . . 387, 394-5 

kVife’s maintenance ..208, 387, 389, 304-5 

Deferred, assignment of ' 300 

„ _ forfeiture of .. 304-6, 390, 

Detaining unlawfully .. .. .. ,, ,, 297,549 

FaUe oath or personation as to ,, 300-1 

Full, meaning of 414 
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[^Bejerenees to the A. A, are in iMcJe type, those to the Jf.P. in ilaliesj 
Prison— confrf. 

Indian, j)roTisions as to.. 333, 333, 336-J, 380-1, 383, 384 

Ireland, in, special provisions ns to •• . 434 

Militnrj, Admiralty cannot establisli 420 

„ deemed a public prison 331,383,384 

„ definition of 

„ establishment and regulation of 382-4 

,, rules ns to, to bo submitted to Parliament . . 383 

Ifaval, deemed a public prison 430 

■Offences committed in, punishment of 5*85 

Penal servitude, definition of . . •• •• •• •• 

Provisions, general, as to •• •• 380-3 

Public- 

Establishment and regulation of 082, 384 

Meaning of, as respects India and colonics . . > • 330-7 

„ „ United Kingdom 333, 335 

Secretary of State’s powers 382-4 

Soldier confined in, treatment of •• • 033 

Use of, for military prisoners' * 032, 335 

Prison Acts, regulations under 083, 384 

Prisoner. (See Accused, Detention, Military Convict, 

Military Custody, Military Prisoner.) 

Prisoners of War. 

Aiding enemy, after being taken • • 208, 5S.{ 

Court of inquiry on recovered 522 

Pay, deduction while . . 33 (1), 380, 387 

Taken, and failure to rejoin .. 209,53^ 

Privilege. (See Malice and Witness.) 

Prize Money, deductions from . . •• •• •• •• 090 

Proliate. (SeeWlll.) 

Procedure, Buies of. (See Rules.) 

Proceedings of C,-M. (See Courts«niartlal.) 

Process, civil (q.v.), 

Proclamation of Martial Law. (See Martial Law.) 

Procurator fiscal, potrers of in summary proceedings . . 408-9 

Procuring. (See Prostitute.) * 

Professional communications, how far privileged . . 79-80 

Proliinitlon, writ of .. 120-2 

Promotion, trafficking in, penalty ,. ,. .. .. 398 

Proof, burden of. (See Evidence.) 

Property. 

Comrade’s, improper possession of 299 

Damaging, &c., and stoppages for 33, 288-9, 385, 38G-9, 

46 G, 4 S 4 , 532, S3S, 539, 552-3 
Deceased soldiers*. (See Regimental DcOts.) 

Destruction on active service 2C9, 270, 535, 544 

Lost, possession and theft of 101 

Malicious injury to .. ,, 107,115 

Ofences in relation to , . .. 288-290, ^50, 333, 352-3 

Begimental (q v.). 

Stolen, ownership of, and restitution of 100 3 44 

Unappropriated residues of, transfer to Patriotic Fund . . 6S6-7 

■Folunteer Oorps, of. (See Tolnnteers.) 

Prosecution, 

^ Costs of, in treason or felony .. ., .. •• .. 87 

Malicious 120 (i), 13i-7 

Drocedure before CourSMartinl 47- 

Soldier not responsible for expenses of 388 
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[References to the A. A. are in ihcl- i^pe, Hose Ihe 2.P. in italics.'] 

Panisliments— conW. 

Consequences following conviction, in addition to .. 87 

Corporal, discontinued 2i, 303, 383, 384: 

„ former powers to inflict .. .. .. ..12,13,21 

Courts-martial, awarded bv, to be regarded by civil court . . 403-4 
„ „ by, scale and rules of. . 12, 13, Is, 23, 24, 35, 

46, 49-51, 86-7, 3 00, 302-G, 315, 314, 315, 31C, 5tS 
Degrees of, wbere several offenders .. .. 50 

Difference of opinion of court as to, procedure , , . , 499 

Exceplional, in addition to sentence .. .. 40, 

Eicessive, civil or criminal proceejiags for .. .. 130,141-4 

„ confirming authority may vary senteqce . . . . 490 

„ corps to sec that award is not .. ., ., 51 

Field pnnisliment [q r.). 

Foreign ruler, under order of, prohibited 304 

Grievances, as bearing upon amount of .. .. .. IG 

Increase of, during prevalence of crime .. .. 50,86 

„ for habitual offenders .. .. .. .. 30 

„ not because of electing trial by district court .. 50 

f, r' if lriallp-,pfineral£Di«>i; „ 49-50 

„ when not permissible .. .. ..33,52,312,45/ 

„ „ permissible .. 490 

Limits of 49 (Z), 83-*f, 302-0, 312, 314-3 

Lower than m .ximum, power to award .. ,, 23,303 

Martial law, under, m peace time, illegal H (®) 

Maximum ^3, 27, 80, 100 (a), 304 

Minor, C.O.’s power to award . , 32, 33, 310, 312 

Mitigation of— 

Army Conncil, or general olBcer, by . . . . 33 f^), 310 

Authorities qualified to mitigate . . . • 53, 323-C, 4SS-P, S33 

Before confirmation , , 53 ^ 326, S20 

C.O.’s powers .. 33 , 312, .{57 

Evidence, or statement by accused, m . . .. 41 ^ ^- 5 , 4 ^ 0 , .{75 

Mcaningof .. .. ,, 32C 

On partial confirmation ,, ,, ,, 4 SS -9 320 

„ passing valid in place of invalid sentence . , , . ’ .^$9 

Principles governing exercise of power of . . . , , . 53 (o) 

Mature and quantum of, majority of Court decides . . . . 4'J9 

Object of ’ .. .. ,, ,, 49 

Offences, civil law, assigned by, power to award . . 80-57, 300 

„ table of _ ■ .. 87,109-118 

Offender cannot be tried again after . . . . 33 ^ 300, 311, 475 

Place of trial not to afiect . . . . *. , , , , 402 

Prompt, reasons for .. .. .. 86 - 

Provocation may be ground for mitigating . . , . . . 16, 2 ? S 

Eecord of, alteration of . . . . 310 

Bemission of, authorities qualified to remit . . 53 323-6, 4SS-9j 333 

„ does not extend to forfeitures .. .. ,, ^ 9 -/ 

,, meaning of 326 

„ to be granted before discharge . . , 334 

„ when to be granted .. ., .. ,, 400 

Ship, H.M.’e, description of summary punishpjents on hoard 60S-9 
Signature of warrants relating to .. . ,, 4 x 1 

Summary, accused may elect C.-M. instead of 3o, 33, 310, 311 , 454 457 
„ bars retrial by C.-M. .. 33, 44 , soo-Sll, 403, 455 

„ cancellation of .. .. 3 x 0 

„ C.O., award by, of 29-33, 38, 3 l)f)-i 2 , 454 - 0 , 

436 , 462 , 525, 628-9 

II )i 11 II no appeal frem ,, 33 
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IjReferences to ihe A. A, are in ihxck type, those to the S.JP. in italics,'] 
Punislimcnts— co«/(7. 

Sumnmj, drimkcuness, in case of 21, 29, 31, 32, 309-311, 

, 431, 

„ field punisliineni; (q.v,), snbstiLuted for term . . 24 (c) 

„ legality of 30C 

„ JT.C.Oa. or W.Os. not to be subjected to 29, 32, 310, 431 

„ persons rot belonging to forces not to be sub- 
jected to 433 

Time limit for award of .. 402 

Purportlnsr, meaning of expression .. .. .• .. 40C 

Purveyance, Crown’s right of. (See impressment of Carriages,) 


Q- 

{Questions. (See intncss.) 

Quotas under .Militia Acta .. . . 149, 1C5-7, 173, 201, C44, 649 


R. 


0 . , 

Railroad, definition .in Eegulation of Forces Act 


CIS 


Kailsrays. 

Convcyonco of troops by . . • , . . . . . • 182, G2S 

Q-overnment’s power to take possession of in omergenev 182-3, 

616, 619-20 

Statutes relating to, extracts from •. .. .. 614-7 

Raliwaymcn, transfer of, to Ecserro immcJintclr on enlist- 
ment C30-1 


Range, omission to give warning during firing at . . • • 94 


Rauli. 

Acting, definition of • • . • • • • . . . . . 433' 

„ removal from . . 32, 432-3, 577 (5) 

Army and Corps, in, may be different 194 

Forfeiture of seniority of . . 32, 303, 303, 432, 4SJ, 5/6, 5/7 

Proof of, by Army List or Cazette . . . . • • . . 405 

Eeduebionin .. .. 303,303,404,429,431,432,577 


Ranks. 

Leaving tbe, on active service 269, 53 5i4 

Penal servitude or imprisonment of N.C.Os. involves reduc- 
tion to the .. .. .. ... 432-3 

Quitting without urgent necessity 292, 53/ 

Eeduction to the .. ... 49,303,431,432-3 

Rape. 

Evidence in trial for, special rule as to 70 

Offence and penalty 95, 116, 299, 54^ 

When triable by court-martial, , , , , , , , , . , 85, 300 

Rates, exemption from, where occupation by Crown . . . . 209 

Ration, liquor, stoppage of, deduction from pay in ease of . . 393, '386 

Receiving stolen goods 104, 118, 285, 343, 537, 551 

Recommendation to mercy .. . . 49, 51, 321, 4 U, 4 SS, 51$, 57$ 


Records. Entries in, admissible as evidence . . . ■ . . 71, 403 

Recreation Rooms may be used without licence . . , . 413 

Recruiter. 

Duties of, on securing recruit 346 

' Irregular enlistments by ,, 191, 296, 5^/, 636 

Eegulations as to ... .. ,, .. .. 33? 



182 


« p in 

Uv^ ' •• •• ..X gm 


4 • 

t • 


^ 56 , 8? 

•• •• ”1 

157 C'')’®"/^; 

191.29®* •* 

' ,-ss5 

B ■ 


• • 

• • 


• • • • 
t • • « 

• • 

• ■ 


• • 

« • 


404 

SGO -4 

197. 


.. .et.e®n - ^7 

geciel®jy. •• *1* ■ Tio 19®' ^"9 

•■ •'. •• •• 

•• ••• 

l>iivate9.^ ca=e ^ ’gy to “ • • ^ivU f 

■Reserv^l®' p c-tate fl P°^ f .. (Ste 

^clWCt «P 4»9 

. .. •• 

B 0 »M' &, M 1 >« '“f »' “ »«■ % 

” “. - 4 . 9 , 

-^asl^- „ 6,669 

. V, .. ;•. .. 

"SsSfrS 


.. •• V. ,S 

<1 •• •• 0 ''l 


•: 67 S. 6 «-*‘-o 73 
■:. ■■ " «» 


’■ :, TSV^^'rws”'-®'”'’ ” 655-^® 

V®'* 6-3 on-eso. 68 «, 65 * 
Com®tt« autv®»"^*(« 9 , 670 , 6 i 3 j 8 ri»i=- 632 

(•• 650,611,6’5.8; .. ••6,6,633-6 

Desertion. 



783 


\Iteferenoes to the d.A. are in thick t^pe, those to the R.P. in italics.}' 
Regimental Deitts— con^c^. 

Duty not payable wliero surplus or residue under £100 . , 67S 

„ surplus only liable to 670 

Effects, collection of, on death ,, 209,669,670 

„ difficulty in realising in India 6S2 

„ not money, disposal of ,, ,, 672^ 

„ proceeds of sale 68$ 

„ sale of, by auction, &o. .. .. .. .. 679-680 

„ „ certificate of particulars 680, 681 

„ unappropriated, trousfer to Patriotic Fund .. 686-7 

Felons, modification of Act in case of 675, 682, 634< 

Funeral expenses .. .. .. 670,679 

India, Administrator-G-eneral . . .. .. .. 676,678,682' 

„ application of Act to . . . . > . 673, 676-6, 678-680 

„ „ „ natives 675 

„ casualty returns from .. .. .. .. .. 681 

„ death in, claims against deceased, payment of . . 676, 685 

„ „ form of notice for publication as to disposal 

of effects . . . . . . , . . . 

„ „ of person not a soldier .. .. 675-6,684-5' 

„ deduction of arrears of subscription to military 

funds .. .. 676^ 

„ duty not payable ■where surplus or residue iinder £100 673 

„ inventory and account of property, procedure . , 678-9 

„ payment of debts of deceased 680 

„ Secretary of State for, provisions as to . . 676, 683-4 

„ surplus, remittance of ,, •• .. », 680,681 

Intestacy, declaration of .. .. .. .. 674 

Inventory of property, deposit and inspection of , , 674, 678, 680 

„ preparation of . . . . . . . . . . 678, 679 

Eit, disposal of . . . . . . 633 

Lunatics, modification of Act in case of , . . , , . 675, 684 

Medals and decorations, disposal of 672 

17ext-of-kin or representative, payment to . . . . , . 681-2 

N.O.O.’s commission for selling effects by auction , . 680 

Patriotic Fund, transfer to, of unappropriated residue of 

effects 688-7 

Paymaster, Army, modification of Act in respect of 675, 676, 683 

„ discharge of. 673-4 

„ disposal of surplus by .. .. 671,673,675-6,630 

Personal estate, definition of 670* 

„ „ sale to pay preferential charges, &c. . . 670, 672 

Property when not assets , . . , ' 67$ 

Eegulations under Act . . . , 672-3, 677-687 

Eepresentation, definition of . . . . 676 

„ when unnecessary ' 671-2, 673 

Eeprosentative, saving for rights of . . . . . . . . 674 

Sesidue, disposal of, by Secretary of State . . 671-2, 673, 632, 686-7 
,, undisposed of, application of . . . . 672, 682, 686-7 

Savings bank, regimerital, sums deposited in 683 

Secretary of State, discharge of 673-4 

„ „ „ powers .. .. 670,671-6,682-4,686-7 

Securities, shares, &c., disposal of 679 

Ship, assembly of committee where death on board . . 678 

Soldiers’ effects fund, Eoyal Warrant establishing , . , . 686-7 

Surplus lodged with paymaster .. 671, CSO 

„ provisions as to disposal of 

671, 673, 675, 676, 680, 681, 682, 684, 683-9 
„ remittance of undisposed .. 671, d/S- 
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ISeferenees io the A,A, are in fitch t^pe, those to the U.P. in italics!] 


Kcglmcntal Dclits— conf<?. 

Validity of pajments, salej, &c., under Act • • • • . • 671 

Will, original, deposit and inspection of .. .. 074,631 

Beglmental Exchanges Act, 189S . ' 308 

Regimental Goods, theft or embezzlement of 20, 2t, 283'5 , 537 
Regimental Necessaries. 

Deficiency in, and injury to •• 288-9, 4^0, 533, 53S, 539, 553-3 
Purchasing from soliiers, penalties .. .. .. 398-400 

Stoppages for .. .. .< .. 386 

„ „ court-martial docs not avrard 4^9 

Regimental Orders, uotifi:!ation in, of absence villiout 

leave 32 (^) 

Regimental Savings Bank .. .. 210,304,300,683 

Regiments, territorial titles of, origin of .. .. Ido (3) 

Regular Forces. 

Auxiliary forces, ^vlien included in 422, 434 

Constitution, &c., of .. .. .. .. 102-207 

Definition .. 437,441 

Deserve forces, rrlien included in .. .. ,.413,437 

Boyal Marines included in .. .. 413, .415, 437, 441 


Regulation of the Forces Act, 1871, extract from . . 617 

Regulation of the Forces Act, 1881 „ „ ,, 667 

Religions Scruples no Excuse for Blsoliqaicncc . . 18, 276 

Remand. 

Absence of ;rifness justifies a .. ,, .. 453 

Evidence reduced to TOting, in order to Imve . . . , 45 i 

Remission of Sentences. {See Punishments.) 

Removal of Prisoner to place where Corps Is serving 

337 - 8 , 

Removing Authority. 

For sentences of imprisonment and detention 333, 335, 336-7, ’52J 

„ „ penal servitude 326,330 ’ 

Ofilcors prescribed as 595 

Reporters. 

Admission to, and conduct at courls-mnrtial. , , . 43, 129 (J) 

Newspaper correspondents (j.r.). 

Shorthand writer (j.c.). 

Reports. 

False, spreading on active service .. 369,270,aJ.{ 

Neglect to send .. .. i. .. .. SOO-l, 453, 539 

To superior luthoiity, how to he made .. ,, 52 s 

Reprimand or 'Severe Reprimand. 

In case of N.C.O., by 0.0. .. , .. .'.29,32,310,312 

„ I, ,1 cannot he sentenced to, by C.-M. .. 49 

„ „ officer 302 , 305 

Res Gestee, rule as to statements fomung part of 68, 69, 71 (a), 73 ( 0 ) 
Reserve Forces Acts. 


Keserve Forces Act, 1882 . . , , 

It II * ' ' 1890 • . « . 

II II 1899 .. ,, 

II II 1900 .1 ,, 

II II 1905 ta ' ,, 

II II and Militia Act, 1898, 


.. 620-630 
.. 630 

198 (d), 632 
.. 632 

198, 632-3 


168, 198, 354, 416, 631, 652-3 
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{References to the A.A. are in thick ty^e^ those to the R.P. in italics.'] 

ncserrc Forces— con/rf. 

(o) Army Reserve — conid. 

Transfer to, conveyance free to liome on . . • • 191, 35£ 

„ if imalided or unfit to serve abroad > . 191, SB-fr 

„ immediately on enlistment., .. .. 630-1 

„ rectoning of service, for .. .. 185, 34B 

■V^’llen not reckoned in number of forces . , . . 632 


(6) Army and Militia (Gteneral provisions). 

Absence Tvilliont leave ,, •• •« •• .f 625, G2C 

„ „ court of inquiry , . . . 627 

„ „ definition .. .. 625 

, „ procuring commission of, offence 

of 626 

„ „ record of.. .. 627 

ippointment to military body, provision as to . . . . 627 

Attestation on enlistment, provisions as to .. .. 626 

Calling out on permanent service .. 197,198,354,624-5 

„ „ „ failure to attend .. 625 

Channel Islands, offences and punishments in.. .. 629 

Charge sheet, framing of S32 

Commanding officer, summary punishment by . . . < 628*9 

Conveyance by railway, &c., provisions as to . . ■ > 182, 628 

Court of inquiry, provisions as to 627 

„ summary jurisdiction, trial of offences by 625, 626, 628*9 
Courts-martial, offences triable by , . , . 35, C25, 628-9 

Definition for purposes of Army Act 43*7,630 

Desertion, in case of .. .. ,. ,. .. 625,626 

„ inducing reservist to commit offence of . . 626 

Enlistment, frauddent, into Militia 640 

„ in, provisions as to 626, 640 

Evidence, provisions of Army Act as to, applied to . • 629 

Eieroption of, from serving as overseers .. , . 210 

„ ^ ^ „ tolls, &c 182, 628 

Fines, minimum in,. .. .. ,, ., G29 

Forfeitures and stoppages 628 

Identity or life ceitiBcate of reservist^ takingas security 400 
Imprisonment, minimum terra of . . , . , , 629 

Military law, application of, to .. .. 199, 415, 410, 421 

Mutiny, inducing reservist to 2^3 

Notices, service and publicatkn of, provisions ns to .. 628 

Numbers, when not included in forces . . . . 632, 653 

Offences and punishments ,. ,, 621-2,625-6,628*9 

„ hy, time limit for trial of .. 35,401,402,629 

Orders and regulations as to, power to make .. .. 199, 627 

Parliament, assembly of, when called out . . 197, 198, 624 

,1 „ „ „ exception .. 198,354 

Personation of man in ,, 30 i 

Powers vested in holder of military office, exercise of. . 627 

Proclamation calling out 197-8, 354, 624, C31 

Regular forces, form part of, while under military law 413, 437 
Service, false statement as to service in or discharge 

from 291 

„ when called out, period of .. .. 198,354,624 

Tolls, exemption from .. .. 182,628 

Training, failure to attend 625,627 

Transfer when called out, provisions ns to . . 625, 627, 639 
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to the A,A. are iujhieh type, those to the iZ.P. in italics.'] ■ 


42£ 


fl 

ti 


Royal Rarlncs. 

Absence without Icnrc • f .. .. 

Acimiralfy, cscrciso os mpeefs, powers exercised by Il'iN 

Sfujesty ns respects land forces .. 210. 42S-4 

powers under Army Act . . . . . . 200 , 251 , 422-1 

regulations included in tcrni “Kind’s Eegula* 

tions" 424 

Army Act, modificnlions of, with respect to . . . . 4 2C0 422-7 

AnnualAct, provisions of, ns to ,, ’ 257 

Articles of war for, power of Admiralty to mahe . . , . 422 

Artillery, rank of .. .. 200 

Colony, in, provisions ns to .. .. 424 

Complaints by ofliccts of .. .. .. .. ” 42 a 

Constitution of .. !! IDO 200 

Corps, appointment to . , .. .. ,, ,, ,, 424 

„ area, for purpose of Army Act „* ’* ** 435 

Courts'tnnrlial, in case of, convening and confirmation of 

422, 423, 42 G 

„ proceedings, transmission of.. .. .. .in 

Bischarjjc^ provisions ns to .. .. ,, ,, 200 


200, 404, 


404, 424 
424, 421 
200 
59<f-9 
425 
19.0 
424 
200 
421 
42G 
4, 200, 414, 415 
.. 200,425,420 
.. t. 420 

.. .. 150(d) 

423 

.. 200, 404,425 
413, 416, 431, 441 
197, 621 


Enlistment of, provisions ns to 
Expenses of, included in Admiralty vote , . 

Eicld punishment, rules ns to . . .. , . 

Eraudulcnt enlistment by, forfeiture of s^rrico 

History of 

India and colonics, provisions ns to . . . , 

Infantry, lank of 

Land, employment on, meaning of term , , 

*'Man of the,” persons included in term 

Military law, application of, to 

Haval Discipline Act, when subject to , , 

„ prison deemei a public prison.. 

Humbersof .. >. .. .. .. 

Pay of, orders as to . . 

Ec'engagemcnt of . . 

Eegular forces, when included in . . . , 

Eeserve, enrolment in Class II of, of forij^er 

„ transfer to, provisions of Army Act ns to, not to 

apply to .. .. 424,421 

Eulcs, orders, Ac., Admiralty powers to make . . 200 , 423-4 

Service, forfeiture of 200 , 424, 425, 427 

„ prolongation of .. .. 200,424 

„ terms of 2C0, 424 

Ship, H.M., offences on board . . , . 425 

Transfer to and from regular forces . . , . . . 2C0, 424-5 

Warrants of Admiralty us to 422, 423, 424 

Royal Military College, 

Commandant of, warrants for convening courts-mortial , 

issued to .. .. .. 33 

Royal Warrants. (See Warrants.) 

Rules of Proccilnre. 

Application, extent of •• .. .*. 529 

Army Act not to be inconsistent with. . ,, ,, ,, 340,529 

Cases unprovided for in ... 52S 

Channel Islands, application to . . ' , , , . , . 529 

Commencement of operation ,, 529 

Construction of . . •< ... , 52S 

Crown, ppwer of, to make ... •• .. 340 
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IReferences to the A.A. are in thick tt/pe, those to the RJP. in italics.] 


Secretary of State for JVsLV—eontd. 

PoTvers v\-ith regard to — contd. 

Deserters 39? 

Enlistment • • < • . . . • 157(7^)i 184, 344-B, 35? 

Field pnnisliment 24, 303, 300 

Militia 172, 200, 201, 202, 203, 634, 638, 649 

Pay, deductions from 33, 38?, 389 

Prisons.. .. .. .• 54(c), 380-4 

Se-engagement 184, 351 

Eegimental debts 670, 671-6, 682-4, 686-7 

Eeserre 184, 197, 198, 344, 621, 624, 627 

Bestoration of forfeited service 185, 345-0 

Yariation of period of service and enlistment . . . . 184, 344 

Yolnnteerfl .. ..206,654-660 

Eeports to the King to be made through SOI 

Eesponsibility to Parliament and Crown 161, 162 

Warrant authorising punishment, &c. . . . . . . 40?, 412 

.'Securities. 

Disposal of, under Eegimental Debts Act 679 

Inducing execution of, by force or fraud . . 103, 104, 113, 114 

'Sedition. 


Charge of, framing • . • . . . 16 , 535 

Civilians, by, tried by civil court S?3 

DeHnition 16 

Offence and punishment for ,« .. .. 16, 2?3-4 


Seniority, forfeiture of. {See Rank, Service.) 
Sentence. {See Flntlins and Sentence.) 


Sentinel. 

Misbehaviour of . , 57, S?l, S?2, 535, 545 

Sleeping or drunkenness on post . . . . 23, 60, 2?l-2, 535, 545 

„ „ „ evidence of previous offence 

not admissible on charge of .. .. .. .. •, 60 

Striking or forcing a , . 2?0, 29?, 534, ^44^ 

Servant. 

Embezzlement by .. ., .. .. .. 101-2 

Neglect or ill'treatment of .. .. 98,117 

Officer exempt from licence duty for soldier 209 

Possession of master’s property 101 

Service. 


Abroad, as a punishment 186 

„ early history .. .« 148,150 

Army Seirice Act, 1S47, provisions of, as to 158 

'Compulsoiy, abolished .. .. .. ,, .. ,. 156 

Continuance in, after 21 years 184, 352 

Custom of the 2 (c), 134, 291, 410, 411, 525, 527 

Death on, grants to widowe, &c,, from Patriotic Fund , . 687 

Deputy, by 149 

Documents, &c., relating to, admissible as evidence, . 404, 405 

Enforoement of, and penalties, in early times , . .. 153 

Extension of 184, 185, 344-5 

False statement ns to .. ,, 291. 

Forfeited, provisions as to . . 19, 185-6, 187, 304, 305, 

342, 345-6, 351, 402-3, 424 
„ restorafionof .. ,. 185,342,345-6,403,455 

.General, commutation of punishment to 186-7, 305, 326, 350-1 
,1 „ „ confirming author- 
ity cannot exercise power of .. 326 

enlistment for , , . , 186, 348 
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\jR^€rences to the A.A, are in ihicJc type, those to the B.P, i» italinJ] 
SoWlev—confd. 

Civil and mflitnr)' lair, liabilitj to, of.. .. •* S5, 209, 4II!I 

„ cmplojmenfc of, re>‘trictioas ns to 200,210 

„ offences by, under jurisdiction of civil courts . . .. 403-4 

„ power, position of, when emplovcd in aid of 1, £08 (a), 

218,219,419 

„ prison, may bo confined in, when militarj' accommoda- 
tion not arailable .. 27 

„ process, exemption from, of .. . . 203, 30S-3, 395, 403 

Civilian, as, liability to military law 401 

„ status as, of 1, 83, 203-310, 401 

Commands, lawful, &c. (See Command.) 

Complaints by, procedure .. ,, ,, 291,301-2,428 

Confinement (q.t.). 

Corps, appointment to, on enlistment . . .. 180,191,194,348-9 

Court-martial, district, right of tiial by 29, 30-33, 60, 

309-312, 454, 456, 457 

Creditors of .. 208,39 0,392,674 

Criminalinocess, amenability to 208 

Definition of term .. .. ,.439,441 

Disgraceful conduct of, offences and penalties 24, 284-G, 

saj, 549, 550 

Domicile or settlement, cannot change while in service . . 20S 

Early methods of raising ,, .. ,, .. 132*3 

EtTects fund, Eojal wan-ant .. ,, C86-7 

„ of. (See Reg:) mental Debts.) 

Elections, presence and voting at 210 

Enlistment (j 0.). 

Ill-treating a ZD'l-8,542 

Irons, when to be used . . . . , , , . , . . . 27, 59S 

Jury, exemption from sen ing On 209,395 

Xunatic. (See Lunacy.) 

Marriage, false representation as to, on attestation .. . • 305 

„ without consent of military authorities .. .. 203 

Military custody in case of, means confinement , . , , 23, 27 

„ law, application of, to 416, 419-21 

E.C.O., when included in expression . . . . 208, 310, 415, 439 

Obedience, duty and limits of .. ,, 17,129-130,135-7 

Offences (g.o.). 

„ committed only by, rules as to charge for . . . , 550-i 

Pay (7.e.). 

Pension, cannot assign .. .. 208,390 

Persons subject to military hw as 419-421 

Postage, privileges of, as to 2C9 

Posting n, meaning of .. 348 

Prosecution, not liable for expanses of 388 

Punishments (j.o.). 

Eates, not personally exempt from . . , . . . . , 2C9 

Bedress of Avrongs ,, 301-2 

Ee-engagement of .. 184,351 

Eetention in service after expiration of term 185, 352-4, 4S0 , 624 
Eules of Procedure, application of, to persons subject to 
militaiy law as .. ,, ,, ,, ,, 5$S-9 

Service (g.c.). 

Ships, on (y.v.). 

Tolls, exemption of, from „ ,, 182,209,391-2,628 

Transfer (j.o.). 

Toting at elections, right of 210 

“Warrant officer, when included in term .. ..431,437 
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[Bp/erences fo tie A.A. are in thick tspe, those to the B.P. in italics.^ 

Striking— eo«/(f. ‘ , 

Sentinel 270, *07, o5./, o^f 

Soldier 

Subordinate on duty 

Superior officer • • 22, "74-3, o36, 

Subpoenn diiccs tecnm, Twil of “ f 

Suicide, attempting to commit . . . . 90, 99-100, 298, 5^2 , 555 

Summary Conviction, meaning of, in Army Act . . . • 442 

Summary Jurisdiction Acts. {See also Court of 
Summary Jurisdiction.) 

Meaning of ^40- 

Proceedings under '4®^ 

Summary Proceedings. (See Court of Summary Jurisdiction.) 
Summary Punishment. (See Fnnishments.) 

Summing-up. 

Accused, by, of lus case .. •• •• •• •• 

Judge Advocate, by .. .. •• io-Q,4S0,4^S,5l0,5l4)^7~ 

Prosecutor, by .. .. 4:b,47S-9 

Record of, in proceedings . • . • • . • ■ • • 

Summons, form of, to civil witness 5S0 

Sunday. 

Exclusion in reckoning time 308, 453, 

Inclusion in reckoning time 308, 535 

Sitting of courts'mnrtial on 497 

Superior Authority. 

Reference to, by 0.0. investigating charge . , . . 30, 31, 39 , 45 'r5 

„ ,, confirming officer 323, 4S<5, 5/2* 

„ „ convening officer 40,4^9,516, 5i7 

„ „ where confirmation withheld .. .. 6S 

Reports and applications to, how to be made . . • . SSS 

Superior Court, definition of .. .. .• .. .. 44Q> 

Superior Officer. (See Officer.) 

Supplies. 

Assisting enemy with .. .. 208,260,554 

Cormpt dealings in respeot of . . . . 288, S33 

Injuring persona bringing 270, 272, 535, 544 

Irregular detention of 270, 272 , 555 

Supreme Court, definition of .. .« 440’ 

Surrender. 

How far evidence of intention to return . , . , . . 19 

Of post, &c 267-8,554 

Suspension of Arms. (See Armistice.) 

Sutlers. (See Camp Followers.) 

Swear, meaning of expression 440, 442 

Sword, &c., removed when officer put in arrest .. .. 25- 


T. 


Target, volunteers injuring GG2 

Telegraphists, transfer to reserve immediately on enlist- 
ment 630-1 

Telegraphs, Telephones, 4:c., injury to 107, lla> 

Territorial Forces Act, 1907 68S-711 

Territorial Regiments. •- 

Origin of titles of . . . . 155 (d) 

Permanent staff of volunteers belong to 207 

Theft. (See Stealing.) 

Thegns , .. „ .. 14? 
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JMefefences to the A,A, are in fhieJi type, those to the 5.P. in ilalicsj] 
Trial— conW. 

STcw, when courb dissolved before finding 320, 

„ illegallj consbituted 400 

„ „ finding nob coniinned .. .. ZG, iOO,/, 74,49 1 

„ „ proceedings losb .. , 313,520 

„ „ special plea to jurisdiction allowed .. ' 47^-4 

Mty of, effect of .. ' 49 1 

Officer (y.c.) 

On any charge, where more than one . . ■ . • • • ■ 495, 495 

Order on separate charge sheets > < • • • • • • 494, 495 

Fluce of, not to affect punisliiuent .4 402 

Procedure before commencement of 41-43, 456, 47^ 

Eemand for, procedure 31, 39 , 455 

Bemoval for 40 

Eeserve forces, of '35, 41S, 622, 625, 628-9 

Eules as to 30G-32&, 453-53/ 

Second, for same offence, illegal 33, 35, 44, 300, 311, 400, 

403, 404, 455, 475 

Separate, accused's right to ..43, 76, 452, 495, 496, 500, 51“ 

Snspensionof .. 49^ 

Time for .. 497 

,, limit for commencement of 35, 36, 39, 401, 402, 422 , 475 
Yiolcnce of accused during .. ,, .. 504 

Trlnoda neccssltns 146 (5) 

Trophy Tax in City of London 171 (/), 648 

Trace. {See Fla£r.} 


U. 


Unit, deffnitions of term .. 194-5 

United King^dom. 

Committing, disch'arging, and removing authority for . . 328, 335 
Execution of sentences passed in .. .. 327 , 333, 335 

Eemoval to, of persons sentenced ebe where . . 53, 54, 327, 

330, 331, 334, 881-2 

Unlairfiil assembly. {See Biot.) 


V. 


Tciicrcal Disease, concealing, aggravating, &c 278, 285 

Venne, law relating to 132 (c) 

Verdict. (6'ee Flndiiigr) 

Victoria Cross, court cannot forfeit 4^^ 

Victualling House, meaning of 303 

Victualling Houses. {See Billeting.) 

View of place 55, 320; 497, 519 

Volunteer Act of 1803 654^665 

Volunteer Act of 1809 666-7 

Volunteer Act of 1895 ‘ 668 

Volunteer Act of 1897 668 

Volimtew Act of 1900 669 

Volunteers. 

Acts relating to ,, ,, 175,654-669 

Administrative regiments 206, 656, 664, 667 

Arms, delivery up, &c , of 655, 659-661, 666 

Army, connection with . . . . 193, 200, 438-9 

„ dischu'ge on enlisting in .. 655 
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\Tttfennees to th A.A, ort in Hie!; type, Hose to He lt,P. in italics.] 
Volunteers— 

Officers, sulitarj law, application of, to .. • • 414, 411, 41S 

„ trlien quiJified to fiit on courts-martial .. .. 422,466' 

Organisation, proyisions as to .. 654-8 

Permanent staff . . 207, 41S, 411, 410, 420, 420, 654, 056-7, 664 
Property of corps, provisions as to . . . . 206, 660-2, 66C, 667-8 

„ „ selling or buying wrongfully . . • . 661, 660 

Quitting, provisions as to .. 655 

Eegulations, Seorelaij of State’s powers to make . . 206, G57-S 

ffeservists, training of, with .. .. .. .. .. 631 

Rules of corps, provisions ns to .. .. 206,660-2,668-0 

Scotland 662,663-4 

Service, acceptance tbrougli lieutenant of county .. •• 654 

„ actual military, allowances during 658-0 

„ „ „ calling out for .. 206,038, 668,660 

„ „ „ death or disablement on, provisions 

for. 650 

„ „ „ release from 650 

„ ,, „ special agreement as to .. .. 206,660 

Storehouses 661 

Subscriptions, fines, Ac., recovery of . . 655, 659, 660, 661, 663-4, 660 
Summary proceedings against ,, .. 661,663-4,660 

Tlieft by, when to be dealt with by civil court . , . . 20 (a) 

Tolls, exemptions from . . 200 (/), 662-3 

Training with Regular Forces 207, 41C, 420, 421 

Votes. 

Casting, of president of court •» S20, 499, 

Equality on finding and sentence . , . . 320, 321, SOO, 3tS 

Voting at Parliamentary Elections. 

Right of militiamen .. 430 

„ officers and soldiers .. .. ,, .. 210 


W. 

TVar. 

Commanding officer’s powers in 2 

Correspondents. {See Newspaper Correspondents 
Retention in Army service of men about to be discharge 3B2-4 
Troops en roufe for seat of .. .. .. .. 43S, 43G 

vrar OlHcc, 

History of 161-2 

Warrant Officers. 

Courts-martial on 35, 37 (^), 430-1 

India, power of Governor-General 42S 

Man, included in term in Reserve Forces Act . . . . 629 

Military law, application of, to . . . . , , , , , 414, 41S 

H.C.O., not included in term .. ,, 43T 

Officer, when included in term 313, 414, 431, 43? 

Punishments which may he awarded to 431 

Reduction in rank 35, SOS, 428, 431 

Re-engagement and extension of service 185 

Soldier, when included in term 431, 43y 

Summary punishment, not subject to.. , . , , 29, 310, 431 

Transfer to another corps 330, 351 

W’arrants. 

Admiralty powers of, to issue 422, 423, 424, 42G 

Courts-martinl, for convening and confirming .. 88, 52, 374-S 

„ forms for S99-604 
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^Seferences to the A.A. are in thick iype,i.hose to the JJ.P. in iYa?iw.^ 
TTitncss- contd. 

Cirilian, altendnnce of, as •• S’S'S,S03-S 

„ cannot be compelled to attend court of inquiry • • 

„ contempt of court bj 393» 3“8, /fi3 

„ form of summons to 

„ misconduct of 3?y 

„ perjuiy by 3^8 

Compellable, accused and u-ifc, not 10,303 

Competency and credibility of, distin'clion between . . • • 77 

„ rulesasto.. .. •» •• •• 

Coniict, military, removal to appear as •• .• 339,330 

Court of inquiry (q.v.). 

Court-martial, member of, competent witness for defence 

only 37, 77, 31T, 465, 4S3, 502 

„ power to call 4^ t, 502, 506 

Credibility of, questions afic.ting . . • • • • 75, 83, 50!f 

Credit of, impeaching .. - .s - •• -• 84- 

Cross-examination of 

29, 30, 45, 82-4, 453, 434, 477, 4^3, 4^5, 402, 502, 

506, 50% 509, 51S 

„ of accused 47% 503-4 

of accused as to character 

78, 462, 434, 4S5, 494, 504 

Deaf and dumb person not incompetent as 77 

Document, refusal to produce 393, S'!?, 305, 340 

Evidence, discretion of vourt. as to enforcement of rules of,. *84, 509 
„ dissuading from giving .. .. .. .. 103 

„ explanation of, by 47 

Exammation by counsel, rules ns to . . .. . . . > 46, 503-9 

„ in-cliief .. 81-2 

„ rules ns to. . . . • . . . 29, 45, 46, 47, 80-4 , 506 

Expenses of ,. M, 502,503 

Facts of the case, to, meaning of ., .. .. .. 479 

Field general court-martial, at 518 

Governor of, or G.O.C. in a colony os 503 

Hostile, treatment of '.. "82 

Husband or ■wife ns, where military property purchased • 

from soldier 390, 400 

Incompetency as, instances of 77 

India, proceedings against in .-. .. 42? 

Interpreter (j.t’.). 

Judge advocate competent, for defence only . . . . 31?, 502, 5i3 

„ „ may call 514 

Haterial, absence of, may invalidate proceedings . . 46 !, 502, 503 

Mental disease, how far renders incompetent .. .. 77 

Kolice of intention to call, when to be given 502 

dumber requisite in certam cases 67, 76, 106 

Oath (q.v.) ti 

Perjury (gr.u.). 

Presence while not under examination 47, 504-5 

Previous statements, cross-examination as to 83-4 

Prisoner, or soldier undergoing detention, removal of, to 

appear as 333, 592-4 

Pri^ege of accused as 78-9 

„ as to criminating answers does not 'extend to ■ 

civil liability .. 70 

„ as to information as'to commission of^ffenccs'. .. 79 

„ communications daring marriage . . . 79 , 504 

„ confidential repoits, &3., as to .. .. 79 
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\Refefenm to Hit AA.. an in thick ti/pe, those to the B.PAn italics.'} 
Witness— 

Privilege of coui*L of inquiry proceedings . . ‘ 79, 13S, 5^22 

■ „ criminal acta, docs not extend to . • . . 79> 

„ none in case of doctors and clergymen . . 80 

„ on conaidei'ations of pnblic policy . • . . 79 

„ professional communicationa 70 

„ rales ns to,, ,. ,. 77*8£), 83, MO, 3^0, 50/ 

„ ■ waiver of, when allowed.. 70 

Pi-osecutor, called by 4a, 47, 50/* 502, 506 

„ competent as, for defence only 311,502 

Questions to, by accused .. ,. •• ,, 505,506 

„ by court „ ,, 506 

„ 5 , of inquiry ... 52/, 525 

„ by judge advocate . , . . . . 47, 505, 506, Si^ 

„ by prosecutor 47, 505, 506 

„ by whom put 47 

„ discrediting ‘ 83, 84 , 509 

„ entered on proceedings whether answered or 
' not , • , . • < • • • • • • 80 

„ examples of fair and unfair 81, 82 

„ irrelevant, allowed in cross-examination , . 82-3 

„ leading, rales as to 81-2 

„ mode of putting . . , , . . . , . . 505 

„ objection to ,, .. .. i'I,50l,50S-9,5iO 

„ refusal to answer 83 (a), 292, Sit, 504, 505, 

50S, 510, 540 

„ to test veracity ,, .. .. >. 83 

Eocalliug of _ 47, 4 ?/, 500,-506 

Ke-examination- of .. 45, 83, 84, 506 

Eefresbing memoiy ,. .. 73,83 

Beligious belief of, immaterial ,, 77 

Rule as to directing attention of, to particular persons, &c. 82 

Soldier not exempt from appearing as, before civil court . , 3D3 

Solemn declaration, {See Declaration.) 

Siuumory of evidence. {See ETidcnce.) 

Sworn, must bo . . .. " 47, 505 

Terbal request for production of doonments not obligatory on 503 

Wife, 08 (q.v,). 

Withdrawal of, when not under examination ,, 47, 5o4~5 

Woman, offences against,. „ ,, 70,03-7,109,110,118 

Writing, reports to be made in 52$ 

Writings as Evidence., .. G2 


T. 


Tear, meaning of, in Array Act , . 44 s 

Yeomanry. 

Billeting of _ 180 (i), 3G2, 303, 429, 439 

Bounty cerlificato, taking as security.. .. 409 

Calling out of 205,416 

Cavalry, not included in regular 201 

Channel Islands deemed colonies 434 

Charge sheet, framing of, when accused in . . 45S, 459, 532, 533, 557 

Civil power, may serve in aid of 205,429 

Command over ,, ,. ,, ,, 341 

Commissions in ,> ■ ... ,, .. ..170,017-8 
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\Jitfenmg to the AM are in thick type, those to the It.P. in Halics.'] 


Yeomanry— continued. 

Courb-martial for triol of memlwr of, yeomanry officer if 
possible to be member of .< .. •• 37, 207, 319, 422, .fCd 

M— 4 A AA I MAM ■ 


Enlistment, fraudulent, by member of .. •• 201,380-1 

„ in regulars, deduction from pay in case of . . 386-? 

Expenses of, Government allorvanccs towards . . . • 205 

False answer on attestation 281, 640 

History of •• 175-7,204-5 

Impressment of carriages for 182 (a), 420 

Ireland, in •• •• .. •. .. •• •• 176,177 

Juries, exemption from service on, of officers of • . . . 209 

Jurisdiction, &c., over, rc-vested in Crown .• .. 617,619 

military law, application of, to 176, 205, 414, 410, 41?, 410, 421 

militia Acts, application of, to l76, 633 (a) 653 

„ and, points of difference between 204-5 

modification of Army Act with respect to 420 

numbers of, no restriction as to 177, 205 

Officers, rank of 205 

Overseer, exemption from serving as 210 

Parish officer, exemption from serving ns . . . . . . 430 

Parliament, seat in, nob vacated by accepting commission in 430 

Permanent staff ot 41B, 41?, 410, 420 

Eegimental rules, power to make 205 

Eeserve divisions, provisions as to • . 653-4 


Tolls, exemptions from . . 209 (/) 

Training — 

Absencefrom .< .. .. .. 642 (a) 

Annual, liability to and period of . . . , 205, 41C, 637 (J), 653 

liability for further, for desertion, absence without leave, 

or fraudulent enlistment 641 (5) 

Preliminary, provisions as to, do not apply to . , 637 (o), 653 

YorkaUre, Sidings deemed separate counties for purposes 
of militia Act , . , , 547 
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MILITARY BOOKS, imlliMhn 4«f/ton7^-contmued. 


Examination Papers— con?in»(c(?. 

Bt'gular Forces, Canadian Pornianent Forces, Itilitia, Impovial Yeomaniy, an(i 
Voluntfeers. 10U3 Jlay, 1904 Jlay, Nov., 1905 Nov., 190G May, Nov. , 1907 May. 
Eaoli Is. 

Militia. Competitive. 1891 to 1902. Various. Bach Is. 

Militia, Imperial Yeomaurv, and Universitv Candidates. 1903 March, Sept., 1904 
March, Sept., 1905 March, Sopt., 1906 March, Oct. . 1907 March. Each Is. 
Forcien Languages. Modern. 1896 April, Oct.; 1899, 1903, 1904, Oct.; 1906. 
July, Oct. Each Is. 


EXPLOSIVES. Service. Treatise on. 1900. Is. Cd. 

FIELD SERVICE. Manual for 
Aitilleiy. Field. Brieradc. 

Artillery. Boyal. 1889. It. 

Cavalry Eogimout. 1907. Srf. 

Infantry Battalion. 1907. 3cl. 

Infantry. Mounted. 1899. Sd. 

Medical Services. 1899. id- 
Po.st Oflice Corps. Arm}'. 1888. Ii7. 

Ditto. Home Dofonco. 1893. Id. 

Votcrin.uy. 


{In the press) 
{In jMvparaiion) 


{Under revulon) 
(In pr^aration) 


FIELD SERVICE POCKET BOOK. (Provisional). 1907. Is. 


FIELD SERVICE REGULATIONS , 

Part I. Combined Training. 190, 5. Is. 

Ditto Amendmentb. May 1907. Irf, 

Part II. IVar Admiui.stration. , {In preparation) 

FINANCIAL INSTRUCTIONS IN RELATION TO, ARMY ACCOUNTS. 

1903. (Piovisional). M. {Vsider revision) 

FOREIGN languages, STUDY OF. Regulations. 2d. 
FORTIFICATION AND MILITARY ENGINEERING. Text Book. Part II. 
Ppiranuont Fortification. Historical Development, Siege Works. Co.ut Defence. 
1891. {Hal/ Calf). 7s. 

FRANCO-GERMAN WAR, 1870-71. Translated from the Gonnan Ofllcial 
Account. Five vols. iG 11s. 6d. 

Also separately, in Volumes in cloth, Sections in papei’ covers, and 
Plans mmmaited;— 

First Part — History of the War to thb Dournfall of the Empire— , 

Vol. 1 (Sec. 1 to 5). Outbreak of Hostilities to Battle of Gravolotto. £1 Gs. 

{Out of print) 

Vol. 2 (Sec. G to 9). Battle of Gravolotte to Downfall of Empire, £1 2s. 

{Out of print) 

Second Part— jllistory of the War against the Republic— 

Vol, 1 (S^. 10 to 13). Investment of Paris to Re-oooupatiou of Orleans by the- 
Geniians. £1 6s. 

Vol. 2 (Soc, 14 to 18). Events inNorthern Friince from end of Nov, In Nortb- 
west from beginning of Dec. Siege of Paris from commencemont of Doc. to 
the Armistice ; Operations in tie South-oa&t from middle of Nov, to middle 
of Jan, £1 6s. 

Vol. 3 (Sec. 19 aud 20). Events in South-east France, from middle of Jan. to 
Termination of Ilostilities. ,Ee.arward Oommumcations. The Armistice. 
Homeward March and Occupation. Eetrospect, £1 11s. Crf, 

Section, 

1. Events in July. Plan. 3s. 

2. Eventb to Eve of Battles of Worth and Spicheron, 3rd edition, 3s. 

{Out oj print) 

8. Battles of Wdrth and Spicheren. 3rd edition. 5s. ( of print) 

4. Advance of Third Army to the Mosello, &c, i 2nd edition. 4s. > {Out of print) 

5. Operations near Metz ob 16th, 16tU, aud 17th’ August. Battle of Vionville— 

Mars la Tour. 2nd edition. 6s. 3d. 

6. Battle of Gravelotte— St, Privat. 6s.' {Out of print) 

7. Advance of Third Anny and of Amy of the Meuse against Army of Chalons. 

6s. {Out of print) 

8. Battle of Sedan. 3s. {Out of print) 

9. Proceedings on Gorman Coast .and before Portresses in Alsace and Lorraine, 

Battle of Noissevllle ; General Review of Wsir up to September. 4s. Gd. 

10. Investment of Paris, Capture of Toul and Strassburg. 6s. 
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MILITARY BOOKS, pvlUsIted by Ju/ZionVi— continued. 


ITrancO'Qerman War — continued. 

Section, . > 

11. Events before Paris, and at other points of Thentre of "War in 'Western France 

until end of October. 5s. 3<f. 

12. Last Engagements with French Army of the Eliino. Orcun ecces after fall of 

Strassburg end Metz to middle of November. 4s. Gd. 

13. Occurrences on Theatre of War in Central Prance up to Ke-occupafion ol 

Orleans by the Germans. 6s. 

14. Measures for "Investment of Paris up to middle of December, 4s. 

15. Measures for Protecting the Investment of Paris and Occurrences before 

French Capital to commencement of 1871. 2s. Crf. 

IG. Proceedings of Second Army from commencement of 1871 until the Armistice. 

. 3s. 6(f. 

17. Proceedings of First Army from commencement of 1871 until the Amii'-lico. .Is. 
ik Occurrences on South-eastern Theatre of War up to middle of January, 1871. 
Events before Paris from commencement of 1871 to the Armistice. 8.<. 

19. Occurrences on South-east The.itre of War from middle of Jamiarj*, 1871. 

Proceedings in rear of German Army and in Coast Provinces, from Nov., 
1870, until the Armistice. 13s. Gd. 

20. Generiil Ketrospeot of War from bemnning of Sept., 1870, to Cessation of 

Hostilities. Armistice and Peace Freliminaries. Heturn of Gerniau .Vniiy 
and Peace of Frankfort. The Ocenption. Tlie Tclegriipli, Post, Sni'ply 
of Ammunition, Commissariat, Hospital Service, Divine Service, Military 
Justice, Beciuitment, and Home Gtirrisons. Eesnlls, 5s. 

Analytical Index. lA 6d. 

Plans— 

4. Battle of Colombei’-Nouilly', 3d. 

6a. Battleof Tionvillc— Mars la Tour. Position of Contending Forces .it Noon. 3d. 
5 b. Battle of Vionville— Mars la Tour. Position of Contending Forces from 4 to 
5 p.m. 3d. 

9a. Battle of Sedan. Po.sition of Contending Forces towards Noon. .td. 

9b. Battle of Sedan. Position of tho Germans in the afternoon shortly betore the end 
of the struggle. 3d. 

GEEHANr ABMY. Field Service Begts. 1900. 6d. 

GEEMAN FIELD AETILLERY. DnllBegns. 1899. Is. Cd. 

GERMCAiry. The Campaign of 18G6 in. With 22 Plans in portfolio. 1872. 
(Eeprinted, 1907). 6s. 

Ditto. Moltke’s Projects for. {Inlkeprm) 

GUNHEEY. Test Book of. Parti. 1907. 2s. 3d. 


GTUSS. Handbooks lor 


64-pr. B.M.L. Converted, of 58 and 71 cwt., L.S. 1002. 9d. 

64-pr. Ii.M.L. of 64 cwt.v- Marks I., II., III. land Service. Is. 3d, 

60-pr. B.L. Marti. Land Service. 1907. Esfracts from. Cd. 

40-pr. B.M.L. of 85 cwt. Siege and Movable Armament. 189C, 9d. 

40-pr. E.B.L. of 32 and 35 cu’t., on Travelling Siege Carriage and C feet P.irapet 
Carriage (Movable Armament) and Volunteer Batteries of Position, 1899. Gd. 
32-pr. S.B. B.L. (for Flank Defence), on Garrison Sliding Carriage and Tniversint? 

Slide. Land Service. 1898. Gd. ° 

25-pr.RM.L. oflScwt. 1880. Is. 
l8-pr. Q.F, Land Service. 1907. Extracts from. Cd, 

16-pr. B.M.L. ol 12 cwt. Movable Armament and Batteries of Position. Tolunteei- 
Artillery. 1903. Is. 

15-pr. B.L. Mart L and Carriages, Marks I.*, IL'f, HI, and III*. Field Batteries 
1904. Is. 


15-pr. B.L. Marts II. to lY. and Carriage, Wagon, and Limber Mark IV. Fie 
Batteries. 1904. Is. 

15-pr. Q.P. Field Batteries. 1905, 9d. 

13-pr. Q.F. Land Service. 1907. Extracts from. 6d. 

13-pr. E.M.L. of 6 cwt. Movable Armament 1900. Is. 

12J-pr. ^F. Movable Armament. 1902. Is. 

I2.pr. of 12 cwt. A, Q.F. Land Service. 1903. 9d. 

12-pr. E.B.L. of 8 cwt. Movable Armament. 1894. Cd. 

12-pr. B.L. of 6 cwt. Marks I. to IV. and IVn, and Carriages Marks I.' I 
and II. Horse Artillery. 1905. Is. ' • ’ * 

10-pr. Jointed B.L. Mule Equipment. 1904, Is. 
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. MILITARY BOOKS^ ptihlished ly continuedi 


Otrns. Handbooks for— conhaucA 

fi-pr. Hotchkiss Q.P. Land Service. 1903. 9(f. 

3-pr. Hotchkiss (IF. Land Service. 1903. (itf. 

C-pr. Nordenfelt Q.P. Land Service. 1906. nd. 

3- pr. Nordenfelt Q,.P. Land Service. 1903. 9d. 

1-pr. Q.F., on Field Carriage. 1902. Is. 6d. 

12-5-iiich. 38 ton. Harks 1. and II. Land Service. 1901. Is. Cd. 

12-inch B.L. Land Service. 1904. 2s. 

12-iuchH.M.L. of 26tons. 1893. Is. 6d. 

10-inch E.M.L. Land Service. 1903. Is. Cd. 

10-inch 13.L. Land Service. -1904. 2s. 

9’45.iuch B.L. Howitzer. 1906. 9rf. 

9-2-inch B.L. Land SeiTice. 1902. (Reprinted 1905). 2s. 6(7. (^Undcr revision) 
9'2.inch B.L. Marks IX., X., X''. Land Service. 1906. Is. 6(7. 

9-inch R.M.L. and Mountings. 1899. Is. 3(7. 

8-inch B.L. Marks VII. and VIIo. Land Service. 1899. 2s. 

8-inch R.M.L. Howitzer of 70 cwt. Movable Armament and Armament of IVorks. 
Land Service. 1901. 2s. 

8-incli R.M.L. Howitzer of 46 cwt. Mark I. Movable Armament or Armament of 
Works. 1900. Is. 6(7. 

7-incli R.M.L. of 6^ and 7 tons, on Sliding and Monci'icff Carriage. Land Service. 

_ 1899. Is. 6(7. “ 

7-iiich B.B.Ti. of 72 cwt. and 82 cwt., on Moncrieff and Sliding Carriages. 1897. 1 
6-0-inch R.M.L. Howitzer on Bed and Gronnd Platform or on Siege Tiavclling 
Carriiige. Movable Armament and Armament of Works. 1899. Is. 6(7. 

G'incli B.L. nndB.L.C. Guns, Monntings, &c. 1904. Is. 6(7. 

6-inch B.L. Howitzer of .30 cwt. Mark!. 1904. Is. 

6-inch Q.F, Land Service. 1903. Is. 

5-4-incli ILL. Howitzer. Mark I. 1902. Is. 6(7. 

5-inehB.L. 3Im-ksI.-V. 1904. 9(7. 

5-inch B.L. Marks IV.— V. Laud Service. 1903. Is, 6(7. 

5-inch B.L, Howitzer. 1905. Is. 

4- 7-iuch Q.F, Fixed Armaments. Land Service. 1904, Is. 

4-7-inch (j.F.B. (Mark IV*) on Travelling Carriage. Land Service. 1904, Is. 
4-inch B.L. Marks V, and VI. Land Ser\'ice, 1904. Is. 

2'9o-inchQ.F. Mountain. Mark I. Mule Equipment. 1906. Is. 6(7. 

•303-inch and -SOS-inch Converted itaxim Machine (Magazine Rifle Chamber), 
on Carriages, M.G., Cavalry, Infantry, Parapet; Tripod and Cone Mountings. 
1907. Is. 

0'303-inch Nordenfelt 3-barrol and Gardner 2-bnrrol converted from 0- 1-inch 
and 0-45-iuch M.U. Chamber, Magazine Rifle Chamber, on Carriuges. 1900. 
9(7. 

HISTORICAL RECORDS OE TEE BRITISH ARMY:— 

Horse Guards ; 17th Dragoons (Lancers). Each os. 

Dragoon Guards, 3rd, 4th, 5th, 6th, and 7th. Each 4s, 

Dragoons, 1 st, 3i-d, Gth, 7th, 14th, 15th, and 16th. Each 4s, ' 

Ditto 9th, 12th, aud 13th, Each 3s. 

Marine Corps. 3s. 

Foot, 1st, Gs. ' 

Do. 2nd, 4th, 5th, Cth, 7th, Sth, 9th, 10th, 11th, 12th, 13th, 16th, IGth, 17fh, 18th, 
19th, 20th, 2l8t, 22nd, 2.3rd, 34th, 3Gth, 39th, 4Cth, 53rd, G7th, 71&t, 72ud, 
73i-d, 74th, 8Gth,87.th, and 92nd. Each 4s. 

Do, 14th, 5Gth, Gist, 70th, and 88th. EachSs. 

HISTORIES, SHORT, OF THE TERRITORIAL REGIMENTS OF THE 
BRITISH ARMY, 67 numhors, each 1(7. In one volume, 6s, 

Ditto, Tho Scots Guards. 1(7. 

HORSE AND STABLE MANAGEMENT. Manual, 1904. 4(7, 

HOSTILITIES WITHOUT DECLARATION OF WAR, FROM 1700 TO 
1870. 2s. 

HYDRAULICS FOR GARRISON ARTILLERY, Manual of, 1895, 4s, 6(7, 
INFANTRY TRAINING. 1905. Is. 

INFANTRY. Mounted, Training, 1906. 6(7, 
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MILITARY BOOKS, published by continued. 


INSTITUTES. Garrison and Eegimental. Rules for fhe llanagonient of. 1007. 
INTELLIG-ENCE DUTIES IN THE EIELD. Eegas. for. 2d. 


KING’S REGULATIONS AND 
visional. Is. Orf. 


ORDERS FOB THE ARMY. lOOt. Pro- 

{UndtT revision) 


(20 

(60 
( 10 .) 
C.av.'ilry. 
Lnsinter.*!. 
‘'No. 1. 
Xo. 2. 


Kit of Jlounted N.C.O. or Driver. 
2d. 

Kit of a Dismounted ^fan. 


2d. 


Laid out 


KIT PLATES:- 
ArtilleiT— 

(1.) Royal Horse and Field Irlillery. 

Laid out for Inspection. 19U3. 

Royal Horse and Field Artillery. 

"for Inspection. 1903. 2d. 

Garrison Artillery Kit. laid out for Inspection, 1901, 

Garrison Artillery Kit in Barrack Room. 1901. 2d. 

1S91. Id. 

Royal- 

Dismounted. Detail of Slielf and Bedding. 1900. Id. 

Dismounted. Full Kit laid out for Inspection in Barrack Room. 
1900. Id. 

Dismounted. Field Kit laid out for Inspection on Parade. 1699. Id. 
Zdounted, Full Kit laid out for Inspection in Barrack Room. 1699. Id. 


No. 3. 
No. J. 
No. n. 
No. C. 


No. 7. 

No. 6. 
Infaiitrv— 
Noll. 
No. 2. 


Mounted. Detail of Slielf and Bedding, Now pattern. 1899. Id. 
Driver, mth pair of Horses. Field Kit laid out for Inspection on 
P.arade, including Articles carried in Valise on Baggage IViOgon. 
1899. Id. 

Driver, with pair of Horses. Peace Marching Order. Kit laid out for 
Inspection on Parade. 189G. Id. 

Dismounted. Field Kit Laid ont for Inspection on Parade. 1698. Id. 

Kit in Barrack Room. 1905. 2d. < 

Kit laid out for Inspection 1905. Sd. 


Highland. 1884. Id. 


LAW. Military. Manual of. 1907. 2s. 

LAW. FOR TEE RESERVE FORCES AND MILITIA. Manual of. 186G. 
Is. 6d. 


LEGAL MANUAL. (Li preparation) 

MAGAZINES AND CARE OF WAR MATERIEL. Regulations for. 

(In preparation) 

MANCEUVRES. Notes on. 1698. 2s. 

MAP PROJECTIONS. A Sketch of the Subject of. 1902. 4d. 

MAP READING AND FIELD SKETCHING. Manual. 1906. Is. Sd. And 
see Schools, Army. 

MECHANISM AS APPLIED TO ARTILLERY. Notes on. Second edition. 
1902, Is, 


(In preparation) 


MECHANISM. Text Book of. 

MEDICAL CORPS. Royal Army : — 

Admission to. Regns. for. M.ay 1, 1907. Id. 

Mmial, 1904. Reprinied 1906. 9d. (Under revision). 

Ditto. Extract from. Sec. II. Dniis and Exercises. 190 i, 3d. 

Standing piders. 190o. Is. , (Kew edition in the jrress) 

Ditto. Appendix’. Revised. 1906. Id. • 

MEDICAL SERVICE. Army, Regulations. 1906. 6d, 

MEDICAL SERVICES. Army. Advisory Board for. TheTreatmentof Venereal- 
Disease and Scabies. First Report. 1904. ls.6d.; Second Report. 1905. 2s. 
Third Report. 190o. Is.; Final Repoit. 190C. Cd, 

^^to^l^^ APARTMENT. Army. Index to Appendices of Reports from 1859 


MEDICAL ORGANIZATION OF FOREIGN AUTvrTwa 
1902. Is, 


(Chiefly for War). 


MEDICAL SERVICES OF FOREIGN ARHIES. 
French Army. 

MEKOMETER. Handbook. 19W. 6d. 


Handbook of. Part I. 

(In the press). 
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MILITARY BOORS, jiublidicd continued. 


KILITIA Ei'rns. 1904. Provihional. Is. 

]H:OBILI25ATIOSr Reprns. 19I1G. id. 

KOTTNTISD TEOOPS. Jiaiuial. (/n jmporation) 

MUSKETST EXERCISES. lOOi. Provisionsil. Scf. {IJiukr rmmu) 

MUSKETRY REGULATIONS. 1905. l.<f. 

NUMBER OE TROOPS TO THE YARD in tlio Pi-hicipal P.ittlos since 1850. 
Jlenio. on. With opinions of Modem Antlioritics on limns of e.'ctunsioii .at the 
jn'escnt d.ay. 1884. 9(/. 

KUjKSING in the army. Queen Alexnnilm's Military Nursing Service. 

Itcpriulcd from “ The British Medical Journal.” 11)05. Id. 

OPTICS. Elementary Service Tre.afise,on. (/« p^vjinmlinn') 

OPTICAL MANUAL or JJ.andbook of Instructions for the giii lauco wf Snrgooiib. 

Third edition. 1885. 1«. Grf. 

ORDNANCE COLLEGE:— 

Regulations. 1907. "id. 

Advanced Classes. Reports on. Vnrion.s. Each l.v. 

Ordnance Courses. Reports on. Varitni.a. E,\ch Is. 

ORDNANCE CORPS. Army. Standing Urdeis. 1906. 6r/. 

ORDNANCE MANUAL. (fn pripnraUm) 

ordnance: SERVICE. Treatise on. SLvth edition. 1.801. Vuth Volume of 
Plates. lO.". (Under rivhio)i) 

ORDNANCE SERVICES. ARMY. Rcgns. 1907. P.art I. N. 
PATHOLOGICAL SPECIMENS in the Miiscnm of the Army Medical Department, 
Netlcv. Dc.scriptivo Catalogue of. Third Edition. Vol. 1. Bv bir W. Aitlten, 
M.D.‘ 1892. as. 

PHYSICAL TRAINING. Manual. (fit preparatm) 

PLACE-NAMES OCCURRING ON FOREIGN MAPS. Rules for the Trauc- 
litcrntion of. 1906. Is. • 

POSITION-FINDER. Handbook. 1901. 8rf. 

POSITION-FINDER. Application of, to Coast Butteries. Note-' on. 1901. Sd, 
PROCEDURE. Rules of. 1907. id. 

PROJECTION, &c, l.iuoar Persjiectivc. A Text-Book for use of the R.M. 

Academy. Partl.—Text. Part If.— Plates. 1901. 6.?. 

PUBLICATIONS (RECENT) OF MILITARY INTEREST, hist of. Issued 
Quarterly. '2d. 

RAILWAY DISTANCES. Ireland. Handbook of. Tbiid edition. 1884. 7.?. 6rf. 
RAILWAYS IN WAR IN FOREIGN COUNTRIES:— , 

Sec. I. General Principles, Organicatiou, and ilanagemeat. {In prepandlon) 

Sec. II. Survey and Alignment of. Rules and Regulations. (In preparation) 

RANGE-FINDER Handbooks 

Depression. For Elevated B.attcrie.s. LandScrnce. 1905. id. 

Watkin. Regulations for Instruction in, and practice with. 1882. Is. 
RANGE-FINDING. FIELD. With Watkin Field Rauge-iiuder and Telemeter. 
Handbook. 1901. Gd. 

RECRUITING FOR THE REGULAR ARMY, MILITIA, AND 
IMPERIAL YEOMANRY. Regulations. 1907. Hd. 

REMOUNT MANUAL. 1906. U 

REQUISITIONING OF SUPPLIES, TRANSPORT, STORES, ANIMALS, 
LABOUR, &c., IN THE FIELD. Instructions for the. 1907. Id. 

RESERVE OF OFFICERS. Conditions of Service. 1 903. Id. 

RHODESIA. Southern. Precis of Infomation concerning. Jan,., 1899. 2s. 
RIFLE RANGES. Caro and Construction of. Instructions foj’. 1905. 3d. 
RIFLES, &c. Cleaning of. Notes on the. 1907. 25 for lid, 

RUSSIAN MILITARY AND NAVAL TERMS. Dictionary of.' 1906, 3.^ Gd. ' 
RUSSO-JAPANESE WAR. In 4 parts ;- 

Parti. 190G. Is, 6d, ' (Other iwrts in prcparalion) 

Case for Maps of the Complete Work. 9d. 

RUSSO-JAPANESE WAR. Reports from British OiGeors attached to the J apanese 
Forces in the Field. Vol. I. . (In preparatm) 

Ditto. Vol. II. , r (Tn preparation) 

Ditto. Vol. III. ’ • (In preparation) 

• SADDLES AND COLLARS, SORE BACKS AND SORE SHOULDERS. 

Manual of. Tliird edition. 1897, Is. (Under revision) 

\.«‘SAM-BROWNE” BELT, SCABBARD, AND SWORD KNOT. Spocifica- 
I tion and Drawings. 1899. Id. 
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MILITa. 


-SA'SITATION in its application to military life. Hatin' of. 

ig('7, 2(f. 

•SCHOOL'S. Amy-— 

^^i\p Pieatfing. "SoVesou M. , 

Pityfciology. Elument try. Handbook, 1901. 

pfgiilatious. 190C. 4(?. ’ , 

pcbnnlHjgiene. Handbook of. rofTcaobcn- 

gjHinnc in. Been®, for Teaching. 1901. It?' , 

statuhug Orders for Inspectors, Examiner®, ail'^ 1 <!•" be'"''- ? . 

ivchuiral Terms, with Definitions, and of of 1-ipqiient Ocemence in Aiiny 

Oiders. Lists of. Fornscin. 1906. r r . uv. i.,- 

Trpo E\crd ®09 of Extracts fiom Ecgirtentaf Orders for n®e of Caodniatt- for 

Tim d-class Ceitificates of Education. 190® 

SCOtfTS* Training and use of. Xecture by Cob T. C. Carter. 190o. 2(f. 

SCR^l'W'S. Standaid Leading. Provision of, Sere w-uitting Lathes. L« port of 

committee. 1905. Is. 

SEVASTOPOL. Siege of. 1851-55. 3 vols., «''lh Case of Haps and IMai,-. 11 i!f 
■\for', £5 4.S. Cloth, £4 di. Tt... 

Or separate?]/:— Vol, , I. Engineer Oparati^nj- in ' 

Case of Maps and Plans. £2 10®. ; \ ol. Artillcp/ OperaUoiib. * ^ 
SE-ViTAGE. Piactical Tieatment of. The latest 190... C-?. 

siege operations in the Campaign againSt France, 1870'71. (I'ea Tiitl mkii) 
Tianblated. 4s. 6A 

SiGrJJALLING. Training Manual. 1907. <j(t- 
small ARMS. Te\tBook. 1904. 2s. Gd. 


SMAI-LWARS. Their Principles .and Practice- Third Edition. 190C. 4s. 

SO itfALILAND. .Military Report on. 1907. Vol.I. Gtogr.iphieal, Dcsoi.ptivo, 
• nndilistoiical. 2s. , _ „ _ , , 

Ditto. Operations in. 1901-Oi. Officnl H'story. lol.I. 3s.; Tol.JJ, 4s. 


.SOGTH AFRICAN WAR, 1899-1902:- ^ ,, 

afediCiil Airnngeinont®, 7s, Grf. . t 

Snigic.il Cabes Rioted. 7s. Gd. 
pnihvajs. 4«. 

Tclegi aph 0 pfiration®. lOs. 

Volnnt.ii} Oinnnisations in aid of the Sick aodHroundod. Report of t'lo Ccutul 
Bnti®h Red Cros® Committee on. 1902. 0*- 
SPplCIAL CONTINGENT, Regulations. . (/np. epeinti'.’/) 

staff COLLEGE. Eegnlations. 1905. 2d* 

STIAFP. GeamE Lutva^nl, ^Von Sditlleiuloi'^^* CAAisftu W'i'i, ■*®. 

‘ '■ (Jilpllltl in' 

stations of .units of regular, siilitia, yeomanry. AKI 

■\ OLHNTEER FORCES. Is®upd Quarterly- 
statutes relating.to the War Office and to the 1880. 5*. 
statutory POWERS of the Secretary of State, Ordnance Branch. 1579. r,i. 

StEAM'ENGINES and BOILERS. Manag®'"''''! of- ^otes and-^Iem' landa 
1897. Id. 

STOBESiisedinH.M Service, PricMTocabnlaitof- Land Service Stores, Nav.-I Oi tl 
nance Stoics, and Stores common to Land and^a™! Services. 190G. PaitL ls.9rf 
Parfcll. 3v. 6d. 

SUDAN ALMANAC. 1908. Compiled in ft® lotcttisooc® Department, Cdro. Is. 

SUDAN. The Anglo-Ezjptian, A Compendia® prepared by Officers of the Sudai 
Government;— 

, Tol. I. Geographical, Descriptive, asd Historical (wit/t 'Eighty-U o lUvs 
iratitms). 10 *. 

Vol. II. Routes. 7*. Gd. (Abf cominii>9 Chapter TIL, ^uppkamt (A) ). 
Ditto. In,Separato Chapters. L, each:— 

( ‘ I. and II., Sil, HI. Norfh-EasW^a Sudan. IP. Eastern Sudan. V 
. Central Sudan, TI. South-EastciA Sudan. YU. Bahr-el-Ghazal. TIP 
_ Kordofan. IX. North-Western Budao- 
Ditto. Chapter TIL Supplement (A). Bahr-el-Ghazal, Additional Routes, i 



